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November 28. 2000

John 1, Sansome, County Counsel
County of San Diego
Office of County Counse]

, County A.dminiatration Center
l 1600 Pacific Hlgh\Xlay; Room 355,
t San Diego, Califomis 92101-6005

[Rc; :rJ:ih~I-State CWUliJJ.millJ.!;....Compact &. 8.M Dic,go QQunty Indi~Q Qa:ningl'.IQ.,~,I D~a.rMr, Sansorne:

! Thank YO'Ufor your, correspoucenee cfNovenilier 14,2.000. discussing Ym1C~
enviroIl.'!'Xlel1talconoerns raised, by t.t,e lnd,ia.n gaming projects now under development in Sa,n

IDiegtl CQunty. You have raised-,issues of signi!icanl concern to all Citi,.,en!i of Califurnia~ Indian
, , and 'Ilo,:,~~,{~d.j~tI,l\1ike. !womc lik~ to take this oppot'tllcit:y to address your major VQin~1 and to

I,· describe the !Jro~eNsby which these issues mUSt'Ultimately be resolved. I have had an
t O!)po.t'tU:Utyto orally tmsent my vie-YJ of these issues to the Rincon Tribe.

".

By l1;x~r;ut:iD,gthe CQmp•.~) the Trlbes PromisC'ld, as Sovereigns,
to Implement ttte Policies and Purperses ufNEI1A ana Cf.;QA

thrQu~h their Environments\}Prote~tinu O~~i~RnCeB '., ".
I A.!~roll kn~¥l, i,nCompact seeeon 10.8.1 signatol"Y tribes have' p1'I;:omisoo, (;QDSist~nt WIth! tll~ir governmental i1'lteri!sts\ to make a good t'ailh effort to incol'J)oratf.; the policies and purposes '
f of both the NatiQrlIil E~viromncntal Policy Act (N"EPA) and the CalmlmiaRlivirrmmerttal

, t 'Q\W,I''rj Act (ClSQA) [n their. triO$l,terrvironm~nml protection oroinances. Although the (:::Cmpe,;;t
f docs not imply that tribes' eeviroemental protection processes must be. identical t<:; t.hQ~e
I follow~d under eith~r sta.rnte, because both NBPA and CEQA arc pri.matily procedure] szatutes,
, the e;nvin;mmentul procedures employed bytribes are crucial, It is the position of my ofEil;e that

tho Compact's rofcr.t..'T10Cto 1'-.fEPAand CBQA means, at a minirttUrnl that tribe" have agreeed,
tnrough procedural mechanisms established in their environmental protection ordinances, to take

, reasonable steps to. id'!\ritify the significant off-reservation environmental impgCL~ of theLX
projects. consider feasible mitigation measures and project alternatives, and provide me~ingrul
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opportunities for public comment at critical points during their envisoemental review process. In
addition to these procedural aspects, the core policies and purposes of CEQA include a
substantive mandate to lmplem,~ ioWiibl~milig~l.ioc measures and' project alternatives that have
been. identified during fue review process, Because !i'lc direct application ofNEPA and CEQA ~IJ

tribal projects, ,absent express ecngressienal authorization or tribal consent, would be
inco1'Uri.stel'tt 'With tt;be~' unique status and sovereign ~tetest::;, the, Compact docs not pro:vide fo:!'
direct application of NEPA 01' CEQA to Indian lands, CSt>!, e.g., California v.'Cabazon B(fna of
,MiJ5IlOH IHdlar.s (1987) 480 U.S. 202.) 'llle promises made by th~ tribes in fue ('...omp~t,
inclUding th~ promise 10 make n good fuith effort to meet the policies and puxpos-esofN'EPA und
CUQ.'\., were all exercise of tribal sovercigaty, and an expression of tribal governmental interests
in negotiating a class In gaming compact without compromising the right to self-gcvemmeru.

Your discussion ormc .currcnr cncroacnmcnt permit issue thar has arisen between tnc
County and the Rincon San Lui~') Ban::!.ol'Missicn Indians (the RJhCtm Band) undereccres IJu'!
Ccmpact's purpQ~e to ensure tri~a) environmental reviews that are eonsistent with the poltctes

, and purposes ofNEP l\ and CEQA. otherwise, as you s~ggest. Ineauillgful cooperauon berween
'It tribesand l~)cal governments to mitiglJ.t~environmental impacts, as is o<mtempiated by section ,

10.&.2 Qftl.e Compact. will be impcssible. However, it should also be noted that the comments
lsJllcd by my Office on the Rincoc Band's environmental evaluation did not specifically address

i the i~~WU"!ceof eoc;-oaciunent permits or the 'County's Zttlthorii.,Y to issue them. T do not vi ew the
t comment letter as deterrainetive of whether the County of Sari Di~go may properly-issue En

enercaclunear pel.7Jli~ or wh~ther the CJunty has satisfied its obligations under CEQA. These
deterralnarionsere, 2S an original proposition, within the jurisdiction and discretion of the
appropriate County guthorities. '

Any Compact Enfurc:emcnt PrQ~eediJlgl3on Beb.:alf of' the State.
Must be Origjll.M~ by GOY¢n\cJt' D~h'~

.\ , The comment letters prepared b)' Ban Diego County's Chief A.ci;niuistrative Officer,I \Vatter Ek.atd, and your correspondence to me, raise :c,,;~nifioant questions concerning wh.ethE>r the
, en·"iro!ll'nenW protection provisions of the Compact havebeen breached and, if so, whether I '

will take steps to enforce the Compact under my own constitutional authority. V/bile 1 appreciate
y,mT desire for prompt action tC', address your concerns, T,:if: Attorney General, do not ha ve
indepondcl"lt autheriry under Artic1e V I section l3 of the California Constitution, or Go vornmom
Code sections !2511 and t2600 through 126 i2, to enforce the Comoaet, For !be reasons'" . .
outlil1ed b~lvw. the determir.~n<)1'I. of wheLhl:r ~heCompact has been bresched, al1d wi'l.~tl:'l.~r
e::ror,,;:ment a~t,!rH,\ is D.PFroprillte) are qylt~~ticnsth!lt Ile 'Nithin the> province M tbe G<-fYeni<>r':.l
om«,
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The purpose of the comments i.~$~ by .i.~yOffie~ T~l.!l.tineto the Rincon Band's
Envirorinlental Ev~"\latioD.lmd the San Pasqual Band of MiS5iou Indians" Environmental

I Ass.-..ssnien~"vas to express a concern th&\t1hose documents did not reflect enviroaraental reviews
l th~ ~p~m'ed fWly consistent Ylith the 1)01i(;iesand purposes of NEPA and CEQA. Whether the
! tribes hav~ in f.a.ctmad!; a good faith effort to conduct an envlrcnmeatal review that is.consistentI with those policies Wlll purposes under the Compact is another question,

The California Constitution invests the Governor with authority to represent. the Stare in
compact negotiations with. Indian tribes conducted Ullili!T the Indian Gaming Regulatory Act

. <-lGRA). (CaL C<m.sL) art. IV. § 19; 25 us.c § 2710, subci. Cd).) Furthem101.'~. the California
\ Constitution also vestsin the GovernQt "[tJhes't,l.p~m~.exe~mtivepower of this State" (Cal,
I. Const., ax:.v ~§ 1), w~ic.bthe C~or.l'ja. Sttpro~e Court has rtlled Includes the ultimate emt?orit)'

I to detem"'.1~ ~e,publ1? l~terest:~see.oeuk~Han 'Y, Brown (1981) 2~ C~L3d 150.158.) Under
these C(11'\!;iJ\1tt1onal ptl!l¢1.pies. It 1£ for th¢ tJovcmor, not the Office or the Attorney General, tv

" nutlmritati'Vcly identify and define the State's interest in Its relafionship with the tribes ...••a
t relationship l.hal is in many respects similer to relations between national governzucnrs, ,
I consistent with the intent or the draft..e:rsofIGRA. For these reasons, 8.l1:" dctenni:nation that-a '
t tribe has breached IJ.promise contained in the.Compact rnu.~l\ be made in tae flrst instance by the
~ Governor.
I
!
I

Resolution of brtues C~n~nUng
Gami.ng Device LiceIl$h\g Autllorlry Und~r the Ccmpact

May Affect the J..2-mollth Deadline fot Opek'tkti(}Il of t .icenaed Gflming; Devlcl;S

Your letter makes reference to the Compact's provision that failure to have ~\.ll:~ori;zed
ga."TIin.~devices in operation withi .•1a year from the issuance of licenses will result in cancellation
{)ftl~e tribe's licenses. I understand that the: cOllvergence oftlle one-year license cancellation

, period e9't.ahHsnen by Compact section 4.3.2.21 and t.~eOmning Oe,s;ipe,alloc.at.iol'l Ur.'3W
\. conducted on May 15,20001 is a major fucter driving tho scope and ·tto.}ing of the environmental

I review ~rocesses that are or particular concern to San Diego ~Oun.~1 tmd .thM :t'f;la..~tion 0 f this
I coasiraan would clearly be of great bcncflt to many concemec parties. However, us you ate
I aware, this provision of the Compact was voluntarily agreed 1.0 by both the Governor and the
1 signatory tribes, and participa.tion in an allocation draw by a n'.lmber ,A tribes was a volurrtary,
I sovereign act over whidl lnt} Slate exercised no control. Because t have no direct role underI fc~eral or state law to negotiate or renegotiate C01~lp.1!ctlanguage, ;ij raT~ed)' for this p,roblem may
[ ultlmatcly be available only throu~h further f\(~go4a1.l.ore:;between the trl~c$: and thiii Gover.nor.
I
!~
i

Consistent with the presentation of my views above, I am forwarding a copy of Lhi~
correspondence, and your own, to the Governor, for his reference and infhJ'!l\atton, I am also
providing <1 copy to the Rincon and San Pasqual Tribes [01' 'their inCormaticm .
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Thank you agafn for your thoughtful presentation of these issues; and for your attention

ce: Honorable Gray Davis (w/Endasuro)
Governor of the State of Ca.lliorda

John Currier, Tribal Chairman (wfEnclosure)
Rincon San Lulecno Band ofMlssiolllndians

Alan Lawson, Chairpersor; (wlE:lclosu.:':;)
. SaIl Pasqua.1 Band ofMissiolllnghms


