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November 28, 2000

Johs 1. Sansome, Coualy Counse! o
County of San Diego
Qffice of County Counsel
- County Administretion Ceater
1600 Pacifis Highway, Rooym 355
San Disgo, California 92101-6005

Rei  Tribal-State Class I Gaming Compact & San Dicge Courty India A ing Prongsals

Dear Mo, Sansome:

Thank yeu for vour correspondsnes of November 14, 2000, discussing various

- environmental conoerns raised by the Indian gaming projects now under devsiopment in San
Disgo Couaty, You have raised jssues of significant concern £ all eitizans of California, Tndian

and non-Indisn glike, [ would like to take this opportunity to address your majtr points, and to

- degeribe the provess by which these issues must ultimately be resclved. Thave bad an

- epportuaity (o ovally present my view of these issues o the Rincon Tribe.

By Txncuting the Compact, the Tribes Promised, as Sovereigns,
to Implement the Pelicies and Purposes pf NEPA and CEQA
through their Environrental Protection Ordinances

Az you know, in Compect section 10.8.1 signatory tribes have prowised, consisiestt with
their governmental interbsts, to meke 8 good faith effort 1o incorporate the policies and purposes
- of both the National Eavirormental Policy Act (NEPA) and the Caiifornia Ravironmental

Quality Auvt (CEQA) in their tribal enviropmentsl proiection ordinances. Although the Compact
. doss not imply that tribes’ environmental proteclion processes must be identical to those
Tollowed under either statute, becauss both NEPA and CEQA. are primarily procedural statutss,
the envirgnmensul procedures ampioyed by tribes are crucial, [t is the position of my office that
the Compact's roferencs to NEPA and CEQA means, at a minimum, that tribes havs sgresed
through procedural mechanisms extzblished in their environmenta! protection ordinancess, to ake
rezsonsble steps to identify the significant off-peservation environmental impacts of theix
projects, consides foasible mitigation measures and project alteenatives, and provide mesoingful
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ogportunitics for public comment al critical points during their environmental revisw process. In
addition to these procedural aspeots, the eore policies end purposes of CEQA include a
substaative mandste o implement fsusible mitigution measures and project alternatives thal have
been idenrified during the review process. Because the direet application of NEPA and CEQA, 10
ibal projects, absant axpress congressional authorizafion or tribal consant, wauld be
incongistont with tibes’ unique status and soversign interests, the Compact doos net provide for

irect application of NEPA or CEQA 1 Indian lands. (See, e.g., California v. Cabazon Band of
Mission indians (1987) 480 U.S, 202.) The promises made by the wibes in the Compast,
incliding the promise to make & good faith =ffort to mest the polivies and purpeses of NEPA and
CEQA, were an oxercise of tribal sovercignty, and sn expression of tribal governmental interests
in negotiating a class I gaming compacl withoul compromising the right to selfsgovernment.

Your discussion of the currenr cacroachmicat permit issuc that has arisen between e
County and the Rincon San Luisefio Bund of Mission Indians (the Rincon Band) underscores the
Compact’s purposs to enswre tribe! environmental reviews thet are consistent with the policies

" and purposes of NEPA and CEQA. Otherwise, 8 you suggest, mesuingul cooperation berween
ribey and local governments o mitigule environmental impacts, a3 is conlemplated by seotion
10.8.2 of the Compast, will be impossible. However, it should also be noted that the comments
iszued by oy Office on the Rincon Band’s envirenmental evalvation did oot specifically address
{he fssunmce of encroachreent permits or the County’s sthority (o issue them. T do not view the
comment letter as determinative of whether the County of San Dizgo may properdy issue an
enzroachaent peanit, or whether the County has satisiied its obligations uader CEQA. These
determinations sre, e an origingl proposition, within the hirlsdiction and discretion of the
appropriatz County suthorities. '

Amy Compact Enforcement Provesdingy on Behalf of the State
Must be Originated by Governoy Davis

. The comment lstters prapared by San Dicgo County's Chief Administrative Officer,
Walter Ekard, and your comespandence to me, reiss significant questions couceming whesther the
envirommental protection provisions of the Cemnpact have been breached aud, if so, whether I
will take steps to caforee the Compact uader my owa constitutional authority. While [ agpopreciate
your desire for prompt action ta address your concerns, 1, as Attorney General, do not have
indopendent autherity under Artiele V, section 12 of the California Constitutiorn, or Govesrnmant
Code sections 12511 and 12600 through 12612, w enforee the Compact. For the reasons '
outlined below, the determination of wheiher the Compact has been breached, and wheth sy

wfarcement aztion is aprronriete, are questions that le within the provines of the Governior's
s 2
Offiss. : '
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The purpose of the comments igsued by iy QOffice relating to the Rincon Band’s
Envirorruentat Evaluation snd the San Pasqual Band of Mission Indians’ Environmental
Asssssmuent was 10 express a concem that those documents did not reflect suvironmental reviews

: that gppeared fully cousistent with the polisies and purposes of NEPA and CEQA. Whether the

tribes have in foct made a good faith effort to conduct en snvironmestsl roviow that is consiseal
with those policies and purpeses under the Compact is another question.

The Califeria Constitution invests the Governor with authority to represent the Staze in
compac! negotiations with indizn tribes conducted under the Indian Gaming Regulatory A.0t
(IGRA). (Cal Const, st IV, § 19; 25 UB.C. § 2710, subd. (4).) Furthermore, the Calilomia
Coustitation also vests in the Govem@f “{tThe supreme sxecutive power of this State" (Cal.

Coust., art ¥V, § 1), which the Californis Supreme Court has ruled inchudes the ulttrate autherity

to detecrming (he public latersst, (See Deukmejian v, Brown (1981) 29 Cal.2d 150, 158.) Under
ther2 constinutional priaciples, it is for the Governor, not the Office of the Attornsy General, o
authoritatively identify and define the State’s interest in its relationship with the tribes =2
relationship that is in many rcspvcw suuilar (o relaiions between national governments,
consistent with the intent of the drafters of IGRA. For lhese reasons, sy determinaiion that &

iribe has breached & promise contained in the Compact must be madc in the first instance by the
Governat,

Resolution of Isgues Conwmmﬂ

Gaming Device Licensing Anthority Under the Cﬁmpm:t
May Affect the 12-month Desdline for Operation of Licensed Gamiug Devices

Your letret mukes reforence to the Compect’s provision that faiture lo have authorized

- gaming dovicos in operation within a year from the issuance of licenses will result in cancellation

of the tribe’s licenses. T understand that the convergence of the one-year licenss caneellarion

| periad established by Compact section 4.32.2, and the Gaming Device, allocation draw
. touducted on May 15, 2000, 1 2 major factor driving the scope and timing of the environrnicatal

review processes that are of pamwhr coneern 1o San Diego County, and that relaxaton o £ this
coastraint would clearly be of great benefit (0 many concerped parties, Mowever, as you &12
awzre, this provision of the Compact was volutarily agre=d 1o by both the Govemor and the
signatory tribes, and participation in an allocalion draw by & pumber of tribes was & voluntary,
sovereigh act over which the Slate exercised nio ooniral, Because | bave po dircet role under
foderal or state law to negotiats or renegotiate Compact language, 2 remedy for this probiem may
ultimately be avaslable only through further negotiations between the tribes and the Governor.

Consistent with the presentation of my views gbove, T am forwarding @ copy of this

“comespondence, and your own, to the Govermnor, for his refersnes and information, 1am also

providing 2 copy to the Rincon and Szn Pasqual Tribes for their information.
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Thank youagain for your thoughtful preseutation of these issues, and for your atication
now. :

Sincerely,

R L]
1580 -
BILL LOCKYER
Attoraey Goneral

ce:  Honaorable Grey Davis (wiBnclosure)
Governor of the State of California

John Curmer, Tribal Chatoman (w/Enclosure)
Rincon San Luiscno Band of Mission Indians

Alan Lawson, Chatrperson {(w/Bzclosws)
- San Pasqual Band of Mission Indians
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