TED STATES DISTRICT COURT
TSR DISTRICT OF COLUMEIA

)
CITIZEMS BXPOSING TRUTH ABOUT )
CASING § (“CBTAC™, ))
Plaintiff, ))

v Yy  Cid Action No, 02-1734 (TeY)
' Y
)
GAIL 2. NORTON, & ))
Defendants. %
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Plainaiff Citizens Exposing Truth About Casinos (“CETAC™, & non-profit Mickigan

memb eebip corporation, brngs (s action agtinst defendants Gals Norton, Secrewry of the

Unitert Stares Depariment of the Interior (“DOI"), and Neul A. McCaleb, Assistant Secretary of

the D)1, Burca of Indian Affairs ("BIA”) (collectively peferred to as “the Seceatary” of

“defe Wdants”) pursuant 1o the Administrasive Procedurss Act (APA), 5U.S.

, §§ 701-706.
CET:.C opposes the Secretary’s decision to take 75 acres of faymland ia Calsoun Couaty,

Mioh.gan, (‘the Sackrides Propenty”) mxo wust for use by the Notmawassppi Huron Band of

Potavetomi Indians (“Hurons™ or “Tiibe™) to construct and operate & class 1Y gambling casino

onde: the feders] Indian Gaming Regulatory Act (IGRA)

25\3.5.C. § 2701, st geq. and 18
U823 § 1166

mhe APA empowers a Teviewing court to hold ualawhll and set aside ageacy

! CETAC claims to have approximatel

y 2,000 membiess Liviag in (or in the vicinity of) °
Bmx ett Townsghip is | County, the site of the proposed casino, who expect to be affectad
ib. 1z ultiple ways by its prescnce. Theve are a77 kaown mesabers of the Tribe, most of whom
peei s in other counties. '

The land is located in Southwest Michigan, 3.5 miles east of Banle Creek, Michigan.
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and other conclosions found to be arbitesy, capricious, an £louse of disorenion

rdanee with law. 5 US.C. § T06(2)(A)-
CETAC contends that the Se
or conEry o statavory law i
(armpination to dlepenss with preparstion of an exvitonmental imapact staternent ('EIS™)
Eavironmental Palicy Act (NBPA) of 1967, 43 G.8.C. § 4321 L5041
have joined the suit as mvmrdefendmrs, und both the

gan) have filed subrnicsions gEmicl CUriLs

potions, £110Ings,
or otherw sea ot in aosQ
count complaint,

retnry"s decision W ke the

In its foux-
st 18 in eOSEd of her authority

1acd into seveal respects, and
that her <&
purssaut to te Natiomal
arbitrary and eapricious. The Hurons
State of Michigan and Calhoun County (Michi

guppost ng the casino.
jn the altetpative, for

has filed a motion o disoniss the complaint, O
for distoiessl

The Hurons reise substantially similar arguments
as do Calthoun County and the Stawe of Michigan 8s

The Secretty

suzyon ¥ judgment on all coum's.
or judg ment in thelz capacity 88 nteIVenors,

ampici. The defendants largely concut with CETACS characterization of the facts, but argue that

as o w ster of law, the deference due to the Secretary's decisicn 1o take the Sacknder Property

inte & a5t vasndates thar it be upheld?

The Hurows were acknowledged as a :kdcrally recognized tribe in 1995 puxsuant 10 te
(IRA), 25 U.8.C. §§ 461-475. Oa December 11, 1999, the Tribe
it to place a parcs] of land - the Sackndm
See PL’s BX. D, Trust

Indian Reorganization Ast
subm Aved 8 trust application to the BIA, asking

Propurty — inte trust for the Tribe's use in establishing a gembling cagino.

] 1 The JGRA reguires the Secretary to place land into trust before o casing way be
estat lishod on it. Once e land is in trust, the property is eligible for gaming upon 2
proc.amation by te Secretuly that the land is the “initial coscrvation,” or the fixst parcel ks

{nto trust by the Secretaxy for the Taibe. See 28 U.B.C. § 467,
2
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Apphicaticn, @t 5. The Hurops' trust epplication desceibes the proposed gambliog complex s &

210,000 § uarc-foot STUCITe, including retail space and fo0d and beverags concessions, '

surrounds & by paskang fos more than 3,000 ears and buses coveriug au additiopa’ 1.2 illion
;quarc fox. The edifice would be sitnated on what is currently 79 aores of prime farepland.
CETAC"s objective 15 0 delay or, if possible, prevent the construction of the Tribe's
proposec casimo altogether. 1 allegos thas umerous defects in the procoedings to date waast
either 8 )ermauent ixjunction, or at @ minigzurn, & rezgand to the Sccretary to vemedy any non-
complie 3oe With the law.
SETAC asserts, intar alia, that becsuse hie Tribe lacks az indisputably velid gambling

compact with the State of Michbigan 8t the monoent, any decision to place the Sackzider Propesty

it 1 2 would be contrary to Jew. Ttalso contends that (e IRA itsclf represcats an

uncops itetional dslegation of l8gislative powss 10 he Secxetary; aad that the Secretazy
ervone usly designated the Sackrider Property an «initig) yeservation” to allow the Teibe to avail

eself o fa provision of the IGRA permitting gambling only on newly acquired Indian lguds.

-~

¥ Alone xmong the parties-defendant the Huroas question CETAC'S “prudential” standing
to majatain claims wnder the IRA or the JGRA. I addition to the genetal requirements for
Artiol: IT standing, mwmgwﬂl& 504 (,S. 855, $60-61 (1992), prudsmtial
consic erations dictate thet 8 plaintiff challenging agency sotion under & given statute bas
only i ' “the interest sought to be protecied by the compleivant is axguably within the zone of
intere itz to b protected or yegulared by the statute ot constitutionel guarantes in question.”
Ass’L of Data Processing. Secv. Orgaac. V. Comg, 397 U.S. 150, 153 (1970); seg also Glerke v,
n 479 ULS. 388, 399 (1987).

Other judges of this district court, however, have held that citizen groups, like CETAC,
have sotential injuries thas fall -within the zone of interssts protected by IGRA and IRA.,
reaso aing thet, “(ajithongh neither JGRA nor the regulations oreate & omsc of action for private
pertic s, IGRA provides for the copsiderstion of effects on. surrounding communivies and the
pegnl ations provide for cousideration of land use conflicts and NEPA, requiretnents.” TAXPRVErS
m RIn AN MO8 VLA v, Norron. 193 B, S\Ipp. 24 182, 190 @»D‘C. 2002)
(citix g 25 C.F. 10, 151.11); gee slso Cisy of Rogeville v, Noren, 219 F. Supp. 24 130,
157-38, 165 (D.D.C. 2002) sff4 348 ¥.34 1020 (D.C, Cir, 2003). For similas reasons, the Court
rejec s Yhe Tribe's challeugo to pluintff’s standing.

5§ 151.
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CETACS principal contention, bowever, is that the Secretary’s decision to forego
preparetioa of 8 #1li-soale Bavircgmental Tupact Stetement in necordamce with NEPA. 42 US.C.
g 4321 of Q.. in yoliance upon an Euvironmental Aséessmzm Hinding the cffect of she casino
upon the :uvironment to e of minimal sigpificance, was asbitrary, cepticious, sud an sbuse of
diseretioz
: o |
11 3RA provides that “Class I garping activities shall be lawful on Ingian. Yand only if - . -
conduct ¢ in conformence with 8 Teibal-Stats compact eumered iato by the Indian tribe and the
State. . . that is in effect.” 25 U.8.C. § 27100 NO)- The recond reveals that between 1997 aud
1998, tk ¢ Govemaor of Michigen end the ﬁmns gegotisted a compact to sllow the Trbe 0
operaic & casino with class 11 apd I gasning. It was thereafter approved by the Michigan
1egislat e, apd the Secretary of the Interior gave ber approval in Febmr_y, 1999, In January
~ 2002, bowever, a Michigan cirenit cougt declared the compact savelid woder the Michigan
constition. A Michigan interasdinte court of appeals reversed that decision the following
Noven ber, 588 Wﬂﬁ 657 N.W.24 503 (Mich. Cu. App.
2002), and the issue is nOW pending before the Michigan Suprexse Cowt.
Agcoxdm w CETAQC, if the Tribal-State coynpact is ultimately voided, olass I ganabling
o the Sacksider Property weuld be unlawful. Despite s questionable validity of the Tribe's
gamix g compact, however, the Cowrt declines to vitiate the

Secretary's decision on that ground.

Tniugly, it notes that other cowts, incinding other judges of ks district court, have concluded

that £ :deral law does not require that a valid tribal-state gaming compact e in place before the

Seer¢ tury can taks land into trust for wibe. Sez TOMAC, 193 F. Swpp. 2d at 19%; Mesch-E-Be-

MWW 173 . Supp. 2d 725, 727-28 (W.D.
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Mich. 2001), af£4 304 F.3d 616 (6tb Cir. 2002); gl glso Kgnsas v, nited Stasee, 249 F3d 1213,
122324 (101 Cix, 2001) QNIGC’s approval of @ casino project ascessarily p:ecades atibe's
NCGOLIRTC ni of a compact with the stare). Indeed, under IGRA, o etsre is only obligated to
negotiste a class Il gauing compact with ao Tndian tribe after the tibe hias acquired junsdiction
over the :ireposed casine site, 1.8, after the Jand has boen taken in trust by the Seeretaxy- Ses
TOMAC , 193 F. Supp. 24 88192°93. |

¢ ETAC algo challengss, o fedexyl constiturional grounds, that provisiod of the IRA
authorizing the Secretaxy 0 acquave real propetty for the bensfit of Indians, comtending that it
does 8o ' provide sufficieut standards 1o guide the Secretary's action.? Aocording to CETAC,
Section 5 “simply directs the Secretary in newtral fash'ion to acquire lands ‘for fndians,” without -
providiag any dirmetion to the Searetary on whea, how, or for what purpose he or ghe shonld

exercis s that suthority.” Opp'n at 86

CETAC’s primery authority for the argnment is WLW

¢ Section 5 of the IRA, 25 U.5.C. § 465, provides, in relevant part:

The Secrstay of the Interior i fereby authorized, in his discretion, 10

soquire through purchase, relinquishment, gift, exchange, ot aesipaent,
sny intetast in lands, water raghts, oF surface rights to lands, within or
without existing zeservations, including trast or otharwise reatricted

allotments whether the allottos b Living oF deceased, for the purpose of
‘providing land for Indians.

While Congress mey not delegate its legislative powens, it may, of course, delegate
decis onmakiag anthority t0 an adminiswative ageccy as long as it wglearly delineares the gencxal
polic 7, the public agessy which is 10 apply it, aud the boundaries of this delezated authority.”
Misy ette v, United States, 488 11.S. 361, 372+73 (1589) (ternal citations wad quotations
amit ed). To effect a valid dslegation, Congress raust way down by legislative act & intelligible
pring iple to whickh the person ox body authorized to [act] is divected to conform.’” Whitmgp V.
Trucking Ass’os, 531 US. 457,472 (2001) (quoting L9, Hagipton. Jr. & Co. v, United
Srav g, 276 U.S, 394, 409 (1928)). 1f standards for ction are absent, of 100 vagae to be
';':: Hligible,” the delegation is unconstitutional and jnvalid ander the pon-delegation doctrine.
4.



Departy sut of Teddor, 69 F.3d 878 (8th Cir. 1995), in which a divided peael of the Eighth
Cixouit 1ound Secton 5 of uw IRA to violate the non-delegation doctrine, the majority observing
rhetoric dly, {bly iss literal rexms, the statuts. - . would permit the Secretary to purchase the
Emmpire jtate Building in wust for a vibal chieftain as 3 wedding preaent.”’ [d, at 882,

‘"he Eighth Circuit’s decision in South Dakora was vacated by the Supreme Cousrton
other grounds. §gs United States Diep' of nterier v, South Dakam, 19 U.S. 919 (1996). The
decisios , therefors, has 1o precedential value and, in fact, the propogition for which CETAC cites
it has b en expressly repudiated in this district, ss well a¢ in other circuit and distriot courts. Zs¢
City of Rossville v. Noxtegs, 219 F, Supp. 24 130, 134-55 (D.D.C. 2002) aff'd 348 F.3d 1020
(D.C. Cir.2003); TOMAC, 193 F. Supp. 2d &t 191-92; City of Sault Ste. Marie. Michigan v.

Andiys 458 ¥, Supp. 465, 473 (D.D.C. 1978); xse also United States v, Roberts, 185 F.3d 1135,
1136-3'7 (10th Cir. 1999); Conf

F.3d 688, 698 (Sth Cix, 1997); QKMMMMM 229F.
Supp. 2d 1109, 1128 (D. Or. 2002); Shivwits Band of Paiupe Indians v, Uigh, 2001 WL 1806986,
#3 (D. Jak 2001). This Courtis likewise uupersnaded that Section S of the TRA. represents un
uncons 1tuuonal delegation of legislative power.

CETAC's final attempt to convince the Court that the Searstary’s decision is comm:ym

some o ther provision of law rests upon what it says is an erronsous finding to the effect that the

Sackicler Property will be the Tribe's “initial reservation.” With several exceptions, IGRA.

prohib;ts gaming on Jands acquired in wust after October 17, 1988. Ses 25 U.S.C. § 2719(2)-()

Here, 1)e relevent exeeption would allow gaming on lands takeq, into st 8¢ part of the “inital
reserve ion of an Indian tibe acknowledged by the Sacretary uader the Federal acknowliedgrment
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process.’ &5 u.s.C. § 2719(b)(1)(B)(ﬁ);’ In the case of the Hurons, the Seoretaxy determined
that the Sackrider Property would qualify a5 the Tribe's “initial rescrvaton’” for the purposes of
the § 27 19X 1)(B)(ii) sxception-

$ymhesizing its erguments to vhe coptrary ta some exrest, the Court understands
CIETAC s Sirst contentlon to be that the Sackxider Property is not the Tribe’s jnitial reservation
because the Tribe alreadyhas a “statc reservation,” te Pine Creck Indian Reservation, located
elsewh 7 in Michigen. Moreover, CETAC insist that Pine Creek must be decmed a reservation
for the yurposes of IGRA because it ig, in fact, the Tribe’s residential center,

The record reveals that Pine C'resk’s stahis as 3 state reservatiop is 2 watter of some

disagreement. See State of Mich. Br. Amicus Cugius at 2-4 (dsavowing Tofervation, or trust

. status o f the Jasd); AR HURONO) at 0420; 0575: 0577-78; Huzcn Intervenor Br. at 17 (stating '

that the, Pine Creck area bas been “held {n trust for thelr benefit by the State” siocs the mid-
1800's. '

Regardless of Michigan's treatment of the Pins Cxeek property, howevet, it is undigpured
that th.: propesty is not a reservation under faderal Jaw, and therefore does not fall undex the
purvie » of IGRA, § 2719(0)Q1)(B), wihich permits gaming va reservations that are taken into

trust a: part of “(1i) the initial reservation of 8o Indian fribe ackmowledged by the Secretary undeg

. the Pe lexal acknowledimnent procesy,” 14. {empiaasis supplied). Therefore, the Stceretary’s

concl sion that the Sackrider Property would be the Hurons” first reservation under foderal law

wouid appear 10 be cotrect.

"These statgtopy exceptions were infended to ensime pacity betwesn newly asknowledged
or yestored tribes which lacked s reservation prior to 1988 and existing wibes dtz bad e
resery atiouns on which they could legally conduct gaming actinitics. See
Qtaw i ndizns v_Unired States A i g i

2and Chipope ns
689, 698 (W.D. Mich. 1999).

N
OIS )

ish., 46 F. Supp. 2d
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tuch decisions by the Secrory ars presucnably exaxcined in light of Chevrop U.S5.A.¥,

Nawxeal gesources Defmse Council, 467 U.8. 837, 843~44 (1984), under which deference is

given ¥ an ageucy's interpretation of statute it 1s charged with administering if the statute is
sllent o ambiguous 85 to Congress’ jntent, and the agensy’s imerpretation is reasonable. Soa id
see alsc Citizans 10 Pragetve Ovetton Pk v, Veolne, 401 U.S. 402, 416 1971). CETAC
responcs, simply, that the stetute is not the Secretary’s to administer, a proposition for which it
cites th: Teath Cireuit's decision in Sag und Fox Nation.of Missouri.v. Nerton, 240 F.34 125C
(10th ( ir. 2001), botding that the Secretary Jasked autbority to interpret the tenm “yeservation”
under :, uluzad excarp(:ion - the “coptguous lands" exception, 25 U.S.C. § 2719(a)(1) - to the
prohib ﬂon ox geming. According to the Sac and Fox court, the IGRA charged the National
Indian Gaming Comwnission (“NIGC™), rether than the Secxetaxy of the lnrerior, with regulstory
oversi;tht of Indisn gaming. Scc Sas and Fox, 240 B.3d at 1265. CETAC also cites a texs
entitle 3 Handbook of Federal Jodian Law s well us the Sac and Fax decision for the proposition
that b » modern meaning of the term “reservation” in convext has been fixed since the 1880s as
xud s 4 aside to provide g regidence for Tndians. Sigs Felix Coben, Handbook of Federal lndian
Law 34 (1982); Sec.and Fox, 240 F.3d at 1267.

The Court disagrees. Coutrary to CETALC"s assextions, there eppears o be no swiutory or
yegul tory requirement that land anst coplain bousing in order for tae Searetary to praclaim it a
reservarion under the IRA and for it to gualify a3 an mitial rescwauoa under IGRA. When talang
prope ty imto trust, the Secretary acts pwsuant to the TRA, not, as CETAC suggests, the IGRA,
and rgulations promulgated under the IRA defixe u reseavetion a3 “that area of land over which
the r be is recognized by the United States as having govemmmental ju;isdioﬁon." 25CYR §

151.2(0. Itis altogether rcasouabls, therefore, for the Secvetary to adopt the defindtiop of



seservation contained in the regulations promulgared pursum 10 the stante undar which s.he acts,
The Court cenctudes thet the Sccxetary hss suthogity to interpres the phasc “ipitial reservagion”
as she ba; dove. Sag Arizeaa v, Public Servics Co. v, ERA. 211 ¥.34 1260, 1293 (.C. Cir.
2000).% : : ,
X

ke National Environmental Proteciion Act requires federal aguncies to prepase detailed
Environ nental Gapact Stabcment (“EIS") for major foderal actions they oatempless that will
gignificantly affect(] the quality of the usan avironment” 42 U.S.C. § 4332(2XC). To
dstermi 18 whethex the casino projecs would call for an BIS, BIA made an ipitial Eaviroamemal
Asseastoant ("BA™), Envirommenial Assessments can yield two possible outcomes: the agency
may eftber make a finding of po significass impact ('FONST') or, if signifoant {mpact sppears
likely, omduct & full eavironmensal tmpact stady before deciding whether to allow the project to
procend. See gonanlly 42 US.C. § 4321, 43314338, 4341-4347.7; 25 Q.F.R. § 15

In July 2001, the BIA publithed a draft EA. A nofice-and-camment period followed
dusing which CETAC submirted its description of the significant enviroumental impacts that it
foresa v would rasult if the trust application werd granted, and asked the Secvetary to reject the

applic tiow, or, in the alternative, at jeast to make a finding of sigoificant impact and conduct 3

¢ It is moteworthy that shortly after ' wes decided Congress passed the
Depanuent of the Intavior and Related Agoncies Appropristions Act, which recites in pertinent
part; * The autherity to determine whether & specific area of land is 2 ‘regervation’ for purposes of

25 U.3.C. §§ 2701-2721 was delepated to the Secyctary of the Interior on October 17, 1988.”
Pub. ).. No. 107-63, § 134 (2001).

n the IGRA, mareover, Congress did not delegats the authority %o adwminister the
IGR4. solsly to the NIGC: Both the NIGC snd the Secretary of the Inte

: rior are directed to
pecfamm specified functions under IGRA. The Seaetary, for example, approves pel ¢apila

reven us sllocation plans, see 25 U.S.C. § 2710(0)(3)(B); approves Tribal.State clasg I gaming
cotapacts, 166 id, ot § 27 10(d)(®)(A)-(D); end prescsibes procedures to negotiate a compect iu the
ovent n state snd o tribe are at an impasse, 100 id. &t § 2710()(THEI(vid).

9



full eaviro nnental impsct smdy before grantag it. .

% 3 BIA released its final version of the EA in February 2002, on the basis of which the
Secratary tssued a FONSI Yor the project on July 31, 2002. Having concluded that the casine
would not create any significant environmental impacts, the FONSI prerermitted the obligation 10
prepare th ¢ EIS for which CETAC bad conteaded. On Augast 5, 2002, the Secvétary published
notice in 1he Federal Register gtating that the casiao site would be placed in trust i 30 days,
wheyeupc o, on August 30, 2002, CETACL filed the instant lswsuit, The pacties bave stipnlated to
await the Qutcome, |

T 10 significance of an eaviroamental impact is a substantive determination left to the
discretion: of the agency s loog 28 there is no procedural fult. Procedurally, NEPA'S
irgplemeting regulations describe generally what an EA aust contain, Most relevant for present
purposes is “sufficieut evidenss and analysis” to suppact ity conclusion to jssue oither & FONSI
or EIS, 8nd a “brief discussion of the need for the propossl, altermarives (and] the environmental
jrmpacts >f the praposed action and alterpatives” 40 C.F.R. § 1508.9(a)-(0).

t/pon judicinl review of an, EA, the Coun's tesk, a3 przscnbed by the D.C. Cireuit, is Yo
ascertaiy: 1) whether the agency idantified the relevant arcas of egvironmental concery; 2)
whether the ggency 0ok 8 "hard 100k at the probiem; 3) as to the problems idensified md
studicd, whether the ageacy made 8 convineing case that the jwpact was insignificant; and 4) if
thers is an impact of wus sigulficance, whethes the agensy convineingly established that cbanges
in the p oject sufficiently reduced itto a minimuzm. Sieza Club v, Peterson, 717 F.24 1409, 1413
@.C. Cir. 1983). The court’s “limited xole is 10 ensure, peinarily, that no arguably mgmﬁcant

congeq: enoss have heen jgoored; evaluating the ‘irppact’ of those consequences on the ‘quality

of the b urnan eavironmens,’ « . is *left to the judgraent of e ageaoy.’ » public Citizen v, Nas'l

10



~~  Highway Txaffic Sefety Adwin, 848 F.24 256, 267 (D.C. Cir. 1988) (quoting Sietra Qiup, 753
F.2d ot 128). That said, an egency’s decision novertheless must be “fully informed” and “syell.
considere 1,” j.e,, regearched and explained in order to wamrant judivial deference,

There iz 3o doubt that the EA in this case, toteling 124 pages with over 600 pages of
sppendices, exmmnines in detail many aspects of the casino project. CBTAC argues that ity vnry
length is tistimondal to the significance of the casino’s impact on the adjacent euvnronmut. §_e_g
46 Fed. Rsg. 18,026 8t Q 55, 36(b) (euvironmental assassmout should normally be, no mors than
18 pacu i3 l;ngﬂ:, except in rare oases, and “alengthy EA indicates that aq RIS is needed,”),
Length en 1 complexity, however, can juss as eaazly obviate the need for aq EIS as uot. Ses Qm
Club v, M jxxh, 769 F.2d 868, 874-75 (Let Cis. 1985).

CETAC challenges the adequacy of the EA’S analysis in severs) respects. It disputes
conclugiox s regarding the casino's direct inpacts as well as its iudirect impacts, defined as thoee

—~ that “are c:uused by the action aad axe later in tme or farthier emoved in the distance, ;lrut arw still

| ressonably foreseeable [including] growth inducing effects amd other effects related o induced
chauges in the pattera of isud use, population density or growth ratc, and zelatad effects op air
and water i nd other natural systems, including ecosystems.™ 40 CRR. § 1508.8. CETAC also
takes issue with the EA's conclusions regarding cumulative impacts, i.a., those that “vesnlz from
t;he tncretm mtal inupact of an action when added to othes past, prosent, and reascaably foresesable
fumre actic ns, regardiess of what agency . . . or person undertakes [thern,]” 40 C.F.R.§ 1508.2,
as well a; i s discuasion of reasanable alternatives, Proposed mitigating factors, and the possible
invalidity o {tbe tribal-state compact.

The Conxt finds tvbut the EA fils to suppoct the Sacrstary’s conclusion that the project

entaily uo ¢ gnificant cavisonmental impact in ssveral respects,

11
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F:yat, it procceds gnmm from two premises: 2 casino ~- only & casino - E ueeded because
only a criixo will alleviate the “problem,” namely, the Tribe’s sconomic woes, see
Adminis rative Record, HURONO1 [hereinafter AR URONOL) ¢ 2941, and that only a casino
of the prvportions the Tribe proposes ro build will be scononically viable, id, st 2949.7 Thus, the

only “alt zoarives” considered were othar sites for such a casing — ﬁ‘}a ofher tracts of.&nm in

Calhoun County (because the Tribal-State Compact so requives). Id. at 2950, Throughoutthe

remaind r of the BA, once @e other tracts are dismissed as possibilities, the Sackrider Property is
veferred ‘0 as the Preferred Altamnarive: A cesino, somewhere, of precisely the dianensions the
Tribe de iires, appeass to bs n forgons conclusion from the inception,

S econd, the site for the proposed casino — the so-called Preferred Alssroative - i at
present ¢ tract of active farmland, most receatly planted in & saybean csup. CETAC alleges thav
erecting 8 casino on such land will eorail 2 mltimde of significant direct inpacts, as indeed it
appears it will. The ares is currently zoned as farmland, aad according to the BA would remain
g0 for st loast five 1o ten years but for the casino and its growth-accelerating sffect.

‘ \rcmwcﬁnal plans for the casino have yot to be drawn; other than that it will “reflect
Indian ¢ baracter and waditions™ of tss Tribs, Tittle is known of its sppearance. Whatever the

appeara 1cc, however, it wiil ultimetely coasist of a structure totaling approximstely 200,000

| square 1 281, accommodating 1,200 to 1,400 slot machines aad 60 gauing tables. Adjacent

paxking lots will provide patking for over 3,100 motor vbhicln, inecluding buses end Tecreational
vehicle:. 14 at 2960-61. - The casino is expected to eperate 24 houss o day, 365 days a year. Id

at 3038 At matarity it will genstate oves four tons of solid waste, ead 90,000 gallons of waste

" Altbough the latter premnise iy puportsdly based upon “extenziva gaming markst
analysii ,” that data does not appear elsewbere i the EA.

12



water pet day. J4, av3023-24.

(BTAC submits taas life in Emunett Township, a ncasby commumity of 12,000 people,
will be tite significandy changed by & massive easino building surrounded by over 274 ‘wres of
puveme ¥ for packing, attmctmz en average of about 8500 vigitors 8 day, or over two-thirds of the
current ermancat population of Bxnet Township. At the least, the project will e:'cpanenﬁauy
increas¢ traffic: an anticipated 10,600 vebicie trips day soming and going from the casino, will
tise to atmost 13,000 & day duripg July and Augnst. Id, at 2981,

Defendsnts respond that such data actually stests 1o the sufficiency of the BA; CETAC,
they say, is unable to point to auy impacts that were not considezed. The EA, they observe, is
replets with discussion of such faotors as trwffic, noise, cultural resousees, socioccanomic
sonditinns, 8s well as potemtial changes In visual assthetics and lighting The Court agrees that
the EA araply documents the type and number of dircct {rapacts it dissusses. What it finds most
troublig is the absence of euy convincing sxplenation or “evidence and stslysis™ for why these
impact . are not to be regarded as significant.

For its conclusion that the casino’s direct impacts will ot be significant, the BA wlics
simoss exclusively on the Emmets Towaskip Master Pian, & noa-binding forecast of fature
develoyment created by land use planners, that predicts the area will experiense such major
cornms reial growth in the foresecablo future that the no-action alternative will in due course
fesult i 7 similar types of impacts as render those wrought by the proposed casino of 0o
colseq ience. Sag AR HURONO1 at 2971, 2975, 2985, 2991, 2994, 3002, 3004, 3009, 3011-12,
3015, 017, Tn other wosds, the defendants agsett, the aggressive commercial growth exvisioned
by the Master Plan is inevieabb, and will In. time effactively reduce any incramental sffects the

casino might have produasd by then to de misizeis stetus. Atthongh Emmett Townsbip bes 2
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populatin of only 12,000 today, it is only 3.5 miles from the City of Bartle Creek with &
populati xa of §3,000, seg id. ax 2943, and thrus “[tjhe pictare painted by ;:ETAC is nat accurats,..
the Trib+’s cesino is a consigtent component of this development.” Calhoun Coﬁnzy Br. Amicug
Curiag et 10.

*“be Secretary's yeliance on the IMuaster Plax is problematic in e mumsber of ways. She is
certainl)’ eatitled to consider loeal planning documents such as the Master Plun as evidonce
suppost og her conolusion. Cf Cf

F.3d 1142, 1162 (8th Cir, 1997 upholding vse of 2 Master Plan in au EIS); Laguna Quwenbely v,
Unlied. itates Dep't of Transp, 42 F.3d 517, 526 & n.9 (9th Cir. 1994) (same). Howeves, the
Master Plan may not simply be {nvaked in a perfitactary manner us the principal justification for
ths EA's conclusions, not mesely becauae it is both hypothetical aud mutable, but because it doss
1ot by itelf explain why & FONSI is warranted.”

The BA uses the Master Plan to gloss over impasts which the casino, qua casino, might |
ceuss, i $ well as the potential cumulative impacts, claiming that they will, in effect, be rendered
iuconsy icwous over timc by the developmaent sativipeted to oceur naturally. 'fhuc is scamr
analysii 10 Suppost this conclusion. ‘ |

Fer exataple, nowhara does the EA disouas with any specifisity the amount or exact type
of deve lopment the Master Plea envisions, but instead refers vaguely o gensxic “comunercial

develojuent.” R is unclear from the yacord whether the Master Plan itself even provides this

5 Sen 40 CR.R § 1508.9(a)-(b) (roquiring evideacs wod analysis for 8 FONSD; CL
Goaliti m for Canven Pressrvagion, 632 F.2d at 782 & 0.3 (BLIS violated NEPA whers it
contair ed vnsupported, conciisory staterment that pollution would increass with or without
project); City af Davis v, Coleman, £21 F.2d 661, 674-77 (9th Cir. 1975) (fihure to prepare BIS
violate 1 NEPA where egency simply staped highway weas accessery to inevitable indostrial
devalo mant)
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informeion. It seems self-evident that a massive complex devoted entirely to around-the-clock
coramet cial gambling and complementary diversions for a host of transient visitors is & uniqus
species 3f “development” berring livie resemblance to shopping malls, auto dealerships, office
building s, and the liks. Without a djscussion of the type and quantiry of development to occur
naturally, the EA cowld not have loaked at all the relevant information.®

‘The BA also does not adequately exaoune the trausforming effect the casino might have
on whai follows after the casino is in operation, but before the expected other cbmmercial
development beging, Even if mive development of some sort is inevimble, it semms that the
casino vll, fo'r soms period of tite, be the dc;minum oomctdﬂ activity ix the avea, ;;exhaps
peamnanotly, Yet the EA omits any gompnmive analysis as t1o how casinos have affected the
evolutica 61’ envirops elsswhere, The type of commercial development the W's prescnce 6
likely & precipitate may wel be of 2 vastly differcot scrt thar that which the Master Plan
envisions as the mocquwe of ondinary and graduai development. ‘

‘Ibe defendants were aware not only that such infornation w_ould be relevanr, but that it
was als» available. They examined data from a casino in Califarnia in conuection with their
caloulat ims' of noise the casine would generate. AR HURONOI at 2993. They algo studied
employ pent statistics fom eight otber Indian gaming eaterprises alrsady in operation clsewhers
in M igan, id, st 3006, and mention the fact that there are some 20 gawbling facilities

altogeth ar in the state, ia cornection with a discussion of local srime rutes. Id. at 3031-32. What

¢ The EPA aud BIA seem to hove recopnized this shortcoming fa the BA when
corames ting on the EA in its draft form. Both sgencies asked for additional proof'in the finai
EA, inc uding “specific examples” of other development and a “short list of commercial projacts
that are aow in planuioz or bave been constructed by someone alse in he past few years. .. " AR
HUROL 02 at 0401. Whilethe final BA claims to have included such exmmples in its
introchus tory pages, in fact noae ars to be Tound.
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may have been their cuolarive effects otherwise upon the environment at any of these sites,
boweve;’, ox & c&mprahensive discussion of the aggregate of their environmenal impacts,
positive and negative, is nowhere to De found in the BEA. Defendants attempt to downplay the
signific: nee of the casine’s influence by arguing that the local authorities can contol the pace of
fum d:velopment. Howaver, loval authorities' willingness and ability to closely control the
course ¢ £ future developmens {8 notoricusly far from assured. Cf Multin v. Skinner, 756 F.
Supp. 4, 921 (2.D.N.C. 1990) (noting lack of assuranos that city authorities sould control
develop nent). |

VNnally, the Court finds that in some instances the analysis leading to certain specific
conclus ann of the abesuce of axgmﬁmnt impact is wapting. See AR HURONO1 at 3035-40.
Nowhere daes it explain why. Bor example, with respect to the {mpact on geology aud soils, the
BA stat:s: “{t]bo [casino] is not expecred to resuit in any substantial geotechniosl hazards or
jrapacts related to the construstion of structures and parkiog lots . , , . Therefors, so significapt
cumaula;ive irapacts to local geology or soils or aguifers will occur.” [d. ar 3035-36. Or. in the
disenss: on of hydrology and wates quulity.'tha BaA dismissively finds that “[plumping tests
indiczte thay there will be po significant cumulative impacts 1o area groundwater levels as 3 rosult
of the [1 :asino].’; Jd, at 3035, What about these tests so indicates? Likewise, the discussion of
waffic coptains the following conelusory remarks: “The cumulative effect on wffic has been
taken zx to comsideration and it was concluded that the existing road system wovld be syfficient
with minor improvements,” Id. at 3036. No reasons are given. With yespeot to noise, the BA
states: - {wlhen evatuaved together with future projected increases in arpbient nqise in tne
vicinity , theye will be some incresase in noise, but it will pxlobabhr not be measurable ” Id. at

3036, Howso?
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v,

((ETAC raises n number of other alleged deficiencies in the EA. The Coust finds that the
Seareta: 7 cufficiently complied with the law and thus defers to her decisions o these matters,
Assuxal) g consideration of the other possible siwes for the casino represents a sufficieut tiverse
of sitermn stives, the EA adequately discusses reasonable alternatives to the Sackrider Propaty.
f¢e City af Rasgvillg, 219 F, Supp. 2d at 170 (citing Citizeys Buglineton. Ino. v. Busey, 938 #.2d
190, 196 (D.C. Cir. 1991) (an EA. 15 adequate with respect w alternatives “so loag ga the
sltcrnatires are reasousbie and the agency dischsses them in reasonable derail.”). It adeguarely
a3ddresse;: mitigation by describing measures the Tribe will take, ses City of Lipeoln, 229 F.
Supp. 2d av 1127, siging Robenson v. Methaw Valley Gitizens Council, 490 U.S. 332, 392
(“[blecat 3¢ NEPA imp‘osss Bo substantive requirement that mitigation measures serually be
taken, it : hould notbemdw require agencics to obtain an assurance that third parties will
impleme) it vamculu' measuces™). And it camplies w::h tae Fanuland Protection Policy Actof
1981 (FPPA), 7U.8.C. §§ 4201-9209, because, as xequ:red, 1t disgugses the casino’s impact on
prime fannlands (though its explanation for why intpact to such land is iusignificant is [acking,
as previously sxplatned).

A Condusion

Tn accordancs with the forgotug, it is, this 23rd day of April, 2004,

OIDERED, that deftndants’ motions to dismisg or for summary judgment are granted in
part, and Clounts IT, IIT, and IV of the Complaint sre dispaissed with prejudice; and it is

FURTHER ORDERED, that the motions to dismiss Connt [ zre denied; the Secretary is
tediporaril y enjoined from taking the Sackrider Property into trust, and this action is remanded
for further elaboration of the Eavironmental Asseasment in the particulars goted, or in the
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altesnative, for preparation of an Exvironmentsl mpact Stabement.

/s/
Thomss Penfield Jackson
Unitad States District Judge
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