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L INTRODUCTION

Pursuant to the November 13, 2009 Order of the Honorable Interior
Board of Indian Appeals (hereinafter “Board” or “IBIA”) setting the remand
procedures applicable to this appeal, Preservation of Los Olivos and Preéervation of
Santa Ynez (collectively, “POLO”) submit the following Opening Brief which
consolidates Appellants’ arguments on its standing to pursue their administrative
appeal and the underlying merits of the appeal.
II. APPELLANTS HAVE STANDING TO AQMWISTRATIVELY APPEAL

THE FEE TO TRUST RULING
A. POLQO Meets the Test For Standing Set Forth in Koniag and

Adopted by the District Court in this Case
The District Court’s July 9, 2008 Order remanding this case to the Board

for further proceedings held that Title 43, section 4.331 and Title 25, section 2.2 of the
Code of Federal Regulations unquestionably binds the IBIA’s decision with respect to
POLO’s standing to appeal the BIA’s fee-to-trust ruling in this case. July 9, 2008
Order Granting in Part and Denying in Part Plaintiff’s Motion for Summary Judgment
(“District Court Order”), 18:12-13.

Title 43 C.F.R. section 4.331 provides in relevant part: “Any interested
party affected by a final administrative action or decision of an ofﬁcial of the Bureau
of Indian Affairs issued under regulations in Title 25 of the Code of Federal
Regulations may appeal to the Board of Indian Appeals.” (Emphasis added.) An
“interested party” is defined as “any person whose interests could be adversely
affected by a decision in an appeal” 25 CFR. § 2.2. (Emphasis added.)
Furthermore, a “person” under this regulatory scheme includes “any non-Indian
organization,” Id. The District Court correctly observed that the foregoing standard is
“relatively broad” and “markedly looser” than the Article IIl standard previously

applied by the Board in this case. District Court Order, 25:1-4; 26:22-23.

In remanding the case, the Court directed the Board to conduct a
1
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functional analysis in the nature of the analysis outlined by Judge Bazelon in his
concurring opinion in Koniag, Inc., Village Uyak v. Andrus, (D.C. Cir. 1978) 580 F.2d
601, 614-15. Preliminarily, Judge Bazelon observéd in Koniag that the starting point
for determining administrative standing should be the language of the applicable
statutes and the regulations. In the present case, the language of the current
regulations, specifically the IBIA’s own standing regulations identified above, is
particularly telling in light of the substantial revisions made by the Secretary in 1989
that eliminated the restrictive language requiring that the “action or decision is
protested as a violation of a right or privilege of the appellant.” By eliminating the
foregoing language the Secretary clearly intended, as the District Court in the present
case observed, to loosen the standards for standing to appeal and broaden the
categories of persons who possess such standing. District Court Order, 20:9-22:25.!
See also, the District Court’s observation that the decision in Van Mechelen v. Acting
Portland Area Director, (2002) 34 IBIA 202, 203 n.2, reinforces the proposition that
the standard under the standing regulations in this case is meant to be relatively broad.
District Court Order, 24:13-25:4.

Judge Bazelon outlined five factors that would go into the functional
analysis:

(1)  The nature of the interest asserted by the potential participant.

(2) The relevance of this interest to the goals and purposes of the

' The Board’s November 13, 2009 Order setting remand procedures requests the parties to
brief two specific questions: (1) Is the test for Article III standing either required or
permissible under the applicable regulations; and, (2) if not, then what is the proper
standard? In raising the foregoing issues, the Board refers to excerpts of editions of the
Department of Interior, Departmental Manuel issued on December 13, 1988 throuch
F el?ruary 26, 2009 and the Board attaches copies to its Order. These excerpts contain the
foregoing “violation of a right or privilege” language that the Secretary removed from the
regulations in 1989. In appears that the manuals inadvertently carried forward the prior

I A
oo~

language without recognizing the 1989 revision. In any cvent, the regulations, which were
adopted after necessary hearings, publication in the F ederal Register, and public comment,
control over any inconsistent language in the Department’s internal manuals.

2
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agency.
(3) The qualifications of the potential participants to represent this

interest. |
(4)  Whether other persons could be expected to represent adequately

this interest.

(5) Whether special considerations indicate that an award of standing not
be in the public interest.

Applying the foregoing factors to the case before the Court in Koniag,
Judge Bazelon, and the other two Circuit Judges with whom he concurred in a
unanimous decision, determined that the State of Alaska and two federal agencies
(Fish and Wildlife and Forrest Service) had administrative standing to challenge the
Secretary of Interior’s (BIA’s) decision that certain Alaskan native villages were
eligible to take public lands pursuant to the Alaska Native Claims Settlement Act, 43
U.S.C. § 1601 ef seq. The Court noted that the BIA’s decision may have a significant
impact on the environment including that the villages may take lands that are within a
wildlife refuge or a national forest, or both. Therefore, the two federal agencies
plainly had standing. The Court determined that Alaska had standing under the
regulations because “at some later time for some undisclosed reason it might, under
the Alaska Statehood Act, seek to have land patented to it that would be claimed by
these villages.”” Similarly, applying the foregoing functional or factors analysis from
Judge Bazelon’s concurring opinion in Koniag to the present case, POLO clearly has
standing under the regulations applicable to our case.

(1) The nature of the interest asserted by POLO. The nature of POLO’s

? The regulations at issue in Koniag are very similar to those that govern this case. Under the
regulations in that case any “interested Iparty” may protest an initial decision of the BIA and
“any party aggrieved” by the BIA fina

[N S
= N |

In'the grescnt case, the applicable regulations grants standing to aﬁ[\ll person whose interests
could be adversely affected by the BIA’s decision, a standard that is, we submit, even
broader and looser than the “aggrieved party” standard at issue in Koniag.

3
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interests in this matter is legitimate both from an environmental and economic
perspective. POLO is a non-profit 501(c)(4) corporation formed to protect the rural
character, natural resources, and water and air quality of the Santa Ynez Valley. To
achieve these goals, POLO participates in most, if not all, local governance issues in
the Véllley. Similarly, POSY is also a non-profit 501(c)(4) corporation formed to
protect the rural character, water quality and air quality of the Santa Ynez Valley.
Both organizations generally support and are chartered to preserve the environment,
aesthetics and life style of their community. In addition, as noted in the District
Court’s Order, POSY President Jon Bowen, as a local business owner, demonstrated
that he will be competitively disadvantaged because he does not enjoy the same
immunity from state and local taxation, land use laws and other regulatory burdens as
the commercial enterprise that the Tribe plans to operate on the 6.9 acres to be held in
trust. District Court Order 13:18-14:12.

(2) The relevance of POLO'’s interest to the goals and purposes of BIA
under the regulations. Moréover, POLO and POSY’s environmental and economic
interests are relevant to the goals and purposes of the Secretary’s (BIA’s) obligations
under the fee-to-trust regulations which contemplate that before the BIA accepts land
into trust, consideration must be given to the impact that action will have on the local
community. 25 C.F.R. §§ 151.1 et seg. In particular, upon receiving a request to take
land into trust, the BIA is to notify state and local officials having jurisdiction over the
land who are afforded the opportunity to comment. 25 C.F.R. § 151.10, introductory
paragraph. Among other findings, the BIA must determine the purposes for which the
land will be used, jurisdictional problems and conflicts of land use that may arise. 25
C.F.R. § 151.10(c),(f). The BIA is charged with determining the need of the tribe to
place the land in trust and justify the anticipated benefits from acquisition against the

detriments of removing the land from state and local control. 25 C.F.R. § 151.10(b).

[\ I
s RS |

This regulatory purpose is made particularly, but not exclusively, applicable to “off-

reservation land” where the BIA must give greater scrutiny to the tribe’s justification
4
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of anticipated benefits from acquisition the greater the distance between the tribe’s
reservation and the land to be acquired. 25 C.F.R. § 151.11(b). Also on off-
reservation land to be used for business purposes, the BIA is charged with reviewing
and approving a business plan. In all cases, the BIA must comply with the National
Environmental Policy Act, 25 C.F.R. § 151.10(h). Finally, in taking action on a fee to
trust application, the BIA is given wide latitude to request any and all additional
information relevant to the decision and, if the BIA finds that such information is
necessary to an informed decision it must request it, from whatever source. 25 C.F.R.
§ 151.112(a). Significantly, in the present case the BIA did solicit and receive
substantial information from the local residents, including but not limited to
community groups such as POLO and POSY, concerning the impact that accepting
the land into trust status would have on the surrounding community.

A review of the Federal Register notices related to proposed rulemaking
for the foregoing fee-to-trust regulations, beginning in 1978 when the rules were first
promulgated, makes plain that the regulations are intended to take into account and
solicit views of the general public, including non-Indians and non-Indian groups,
regarding the impact on the community of a fee-to-trust transfer of property.

Many objections were received about the acquisition of fee

lands in trust status. These comments primarily concerned

the erosion of tax base and serious jurisdictional problems

that can arise when land outside of reservation is acquired in

trust status . . . In order to insure that conflicting interests

are evaluated before land is acquired in trust status, a new

[section 151.10] has been added setting forth the factors

that will be considered by the secretary when evaluating a

NS T WS
o~

18, 1980) (Emphasis added.)

Moreover, with respect to the fee-to-trust regulations in general, “[t]he policy of the
q
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Department of the Interior is, whenever practical, fo afford the public an opportunity
to participate in the rulemaking process.” 49 FR 32859 (August 17, 1984); see also 52
FR 23560 (Emphasis added).

POLOQO’s interests in the environmental and economic well-being of the
Santa Ynez Valley are among the interests to be considered under 25 C.F.R. §
151.10(f), 151.10¢h) and NEPA before land is placed into trust. See TOMAC v.
Norton, (D.D.C. 2002) 193 F.Supp.2d 182 and 240 F.Supp.2d 24, (the court found
that the BIA violated NEPA where it failed to take a “hard look” at the potential
impacts of a proposed casino on the growth and development of the local community.)

(3) POLO’s qualifications to represent the foregoing interest.
Throughout this protracted appeals process nobody has ever suggested that POLO or
POSY lacks the qualifications to represent the foregoing interests—not the Tribe, nor
the BIA, nor the IBIA, nor the state or local governments, nor the District Court.
Such a suggestion would be preposterous. As stated above, POLO and POSY were
formed as non-profits expressly for the purpose of preserving the local environmental
and aesthetic interests of this rural community. In fact, in its Notice of Decision
which this appeal targets, the BIA specifically acknowledged that another similarly
chartered local community group (Santa Ynez Valley Concerned Citizens) and
Perkins Coie, the prior law firm representing POLO and POSY in this appeal, are
“known interested parties” who may feel “adversely affected” by the BIA’s fee to
trust decision and, therefore may wish to appeal that decision. Thus, the BIA itself
concedes POLO’s qualifications as a responsible representative of the community and
an interested party that could be adversely affected by the BIA’s Notice of Decision.

(4) Whether other persons could be expected to represent adequately this

interest. Perhaps other community groups, and perhaps even other individuals with

the economic wherewithal to sustain the fight, could, we suppose, also adequately |

N S
0o -

represent the interests of the community in this case. But the proof is in the pudding.

Only four such groups stepped forward to appeal the BIA decision and now only
&
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POLO and POSY remain. We anticipate that the BIA, or even the Santa Ynez Band,
may assert that the State of California or a local government such as the County of
Santa Barbara may protect local interests as well as POLO. If made, such an assertion
would be naive and misplaced. The seats of both governments are remote
geographically. Nor does either government have a focused interest on the Santa
Ynez Valley and the particular interests of this unique community. By definition, the
Governor and Legislature of the State of California represents all of California and the
Santa Barbara Board of Supervisors represents all of Santa Barbara County.
Moreover, the current realities of budgetary and fiscal demands on an already depleted
tax base at both the state and local levels in California make it essentially certain that
environmental considerations will yield to maintaining revenues, such as those
generated by the existing casino. Therefore, as a real and practical matter, POLO and
POSY stand alone as representatives of the community’s interest in this matter.

(5) Whether other special considerations indicate that awarding standing
to POLO would not be in the public interest. There are no special considerations
indicating that awarding standing to POLO and POSY would be contrary to the public
interest. Again, we anticipate. The BIA may assert that community groups such as
POLO should not have standing to appeal because granting such appeal rights may
encumber and prolong the appellate process.” Such an argument would be specious.
POLO has a legitimate interest that deserves a voice in these proceedings. Even if a

substantial number of persons or organizations also appealed, that would certainly not

? Our sense that the BIA may raise this argument stems from the Federal Defendants’

reliance in the District Court proceedings on cases in which, they contended, the IBIA “has a

well-established practice of adhering to those jurisdictional constraints as a matter of

prudence to ﬁn’fﬁer judicial economy.” The District Court viewed this notion with

%{’gpticism. See District Court Order, 22:8-25.  And for good reason because Koniag cites
1

ce_of Communication of United Church of Christ v. FCC, (D.C..Cir. 1966) 359 F.2d. |

b
(e IR |

994, 1005 for the well reasoned principle that administrative economy should be achieved

through thoughtful and streamlined processes that promote orderly and transparent

%artimpation by interested 1pa:rti(:ipants, not by excluding those with legitimate interests. See
oniag, 580 F.2d at 1615-16.

i
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be grounds to deny standing. A similar argument was made, and rejected, in Office of
Communication of United Church of Christ v. FCC, (D.C. Cir. 1966) 359 F.2d. 994,
1005 which held that representatives of the listening public had standing to intervene
in a Federal Communications Commission license renewal proceeding. In that case
the FCC argued that listeners should be excluded because awarding them standing
would invite hundreds, if not thousands, of intervenors. The Court rejected the FCC’s
assertion stating that the appropriate way to limit the possibility of abuse was by
controlling the proceeding so that all participants are required to adhere to the issues
and to refrain from introducing cumulative or irrelevant evidence, not by excluding
parties who have the right to participate. Similar streamlining measures may be
adopted by the IBIA in other cases; but, of course, no such measure is needed here
because POLO and POSY are the only appellants representing the community in this
case and they have consolidated their interests so as not to burden the Board with
excessive or duplicative briefs.
The foregoing functional analysis is the proper test for determining
POLO’s standing to administratively appeal the BIA’s fee to trust ruling and provides
the appropriate answer to the Board’s second question set forth at the conclusion of its
November 13, 2009 Order—What is the proper test? Further, for the reasons
discussed above, POLO has demonstrated that it meets the test and has standing to
administratively appeal the BIA ruling.
B. The Boalfd Is Neither Required Nor Permitted to Apply Article III or

Prudential Standing Standards to this Administrative Appeal

Answering the first of the Board’s two questions set forth in its
November 13, 2009 Order, POLO respectfully submits that the Board is neither
required nor permitted to apply Article III or prudential standards to administrative

appeals of fee to trust decisions by the BIA.

[
o0~

The well reasoned District Court Order in this case demonstrates why the

Board is not required to apply Article Il and prudential standing tests to this
8
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administrative appeal. The clear language of Title 43, section 4.3331 and Title 25,
section 2.2 of the Code of Federal Regulations provide that “any interested person”
who is “adversely affected” by the BIA decision may appeal. As discussed above, the
language of the regulation is broad and relatively loose—much more permissive than
the tests applicable to judicial standing. Furthermore, the fact that such language was
changed in 1989 to eliminate restrictions on standing that had been more akin to the
tests for judicial standing, further demonstrates that the Secretary intended to broaden
the scope of those persons and organizations who may administratively appeal BIA
decisions, including fee to trust decisions.* As the District Court Order also points
out, prior IBIA decisional law that applied judicial standing is based on the prior
version of the standing regulations and has no precedential value to standing under the
current, revised regulations. District Court Decision, 20:2-22:25. Accordingly, the
Board is certainly not required to adopt standards of judicial standing in this case.

Nor should the Board be permitted to adopt such standards here. The
District Court remanded the case with clear direction to determine POLO’s standing
consistent with the Court’s ruling which adopted the functional analysis set forth in
Judge Bazelon’s concurring opinion in Koniag. When applied to the regulations and
facts of this case, the foregoing functional analysis leads to the inescapable conclusion
that POLO and POSY have standing to administratively appeal the BIA ruling here.
If, by applying principles of judicial standing, the Board should reach a contrary
result, then that result would be inconsistent with the District Court Order’s and,

inconsistent with the Court’s directions on remand.

o S
o0 2

*"As discussed in foolnote 1, supra, the faci that the outdated language of the pre-1989 |

regulations was carried forward into post-1989 versions of the Departmental Manual is
nothing more than an inadvertent artifact which cannot control the clear language of the
regulations themselves.

9
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C. Even if the Board Were to Apply Standards of Judicial Standing,
POLO Still Must Prevail

In rejecting the Federal Defendant’s assertion that substantial deference

must be given to the IBIA’s decisions applying principles of judicial standing to IBIA
appeals, the District Court discussed the BIA cases of Redfield v. Acting Deputy
Assistant Secretary, (1982) 9 IBIA 174, 176 and Hawley Lake Homeowners’
Association v. Deputy Assistant Secretary, (1985) 13 IBIA 276, 284, which relies on
Tennessee Electric Power Co. v. TVA (1939) 306 U.S. 118. In an illuminating and
compelling footnote, the District Court then observed that in the decades since the
Supreme Court decided Tennessee Elec. Power, judicial standing barriers have been
substantially lowered, “it is difficult to regard Hawley Lake’s citation to Tennessee
Electric Power as accurately applying the judicial standing principles of the day.
District Court Order, 21:23-28, fn. 9.

The District Court also rejected the Federal Defendants’ citation to the
more recent IBIA case of Evitt v. Acting Pacific Regional Director, (2002) 38 IBIA
77. Noting that Evitt relies on Redfield and Hawley Lake, the District Court states that
Evitt is not persuasive that the IBIA was correct in using judicial standing principles
to assess standing to challenge trust acquisition decisions or even that the IBIA
correctly applied judicial standing principles. District Court Order 26:4-7. The
highlighted reference clearly refers to footnote 9 of the District Court Order, which
states that the IBIA’s judicial standing analysis depends on an outmoded and
discredited 1939 Supreme Court decision.

The modern view of constitutional standing focuses on concrete actual
injury in fact to the plaintiff—which the District Court has already found to exist in
this case. See District Court Order 12:12-14:12. And, the modern view of prudential

standing applies a widening and more relaxed definition of “zone of interest,” whichis |

NN
(= s |

intended not to impose an onerous burden on the plaintiff. Association of Data

Processing Service Organizations, Inc, v. Camp (1970) 397 U.S. 150, 153; Clarke v.

10
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Sec. Indus. Ass'n., (1987) 479 U.S. 388, 399. Applying these principles, POLO has
standing to appeal, even when measured by the higher standard applicable to judicial
standing,.
II. THE SUPREME COURT DECISION IN CARCIERI REQUIRES THAT
' THE BIA RULING BE VACATED
Title 25, section 151.10(a) of the Code of Federal Regulations provides

that the BIA must consider the following criteria in evaluating requests for the
acquisition of land in trust status: “the existence of statutory authority for the
acquisition and limitations contained in such authority.”

In its January 14, 2005 Notice of Decision, the BIA discussed the
foregoing requirement by reciting the purported authority granted the BIA to receive
land into trust under the Indian Reorganization Act of 1934, specifically 25 USC
Section 465. See Notice of Decision, page 5, para. 1. On February 24, 2009 the
United States Supreme Court issued its decision in Carcieri v. Salazar, (2009) 129
S.Ct. 1058, which dramatically changed the legal landscape with respect to the power
and authority of the Secretary of Interior and the BIA to take land into federal trust for
Indian tribes. The Carcieri decision came down after the District Court’s Order in
this case and before the matter had been remanded to the Board for further
proceedings. More importantly, Carcieri was decided nearly four years after the
BIA’s foregoing Notice of Decision that the government would take the subject 6.9
acres into federal trust status.

Carcieri needs no elaborate discussion. The case holds that the BIA may
take land into trust status only for those Indian Tribes that were under federal
Jurisdiction at the time of the statute’s enactment in June 1934. Id. Suffice it to say,

the BIA’s Notice of Decision in this case makes no reference to the status of the Santa

Ynez Band in 1934, nor does the record contain any evidence that the Regional | _

NN
oo ~3

Director undertook to confirm such status when it considered the subject fee to trust

application. Therefore, the BIA’s reference above to Section 465 without noting the
1]
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limitations placed by Carcieri and the absence from the record or in fact of any BIA
investigation into the Santa Ynez Band’s status as of 1934 is grounds to acate the
Regional Director’s ruling.’

Although it is not necessary to demonstrate at this stage that the Santa
Ynez Band, indeed, was not a “tribe under federal jurisdiction” at the time of
enactment of the IRA in 1934, the evidence is overwhelming that the Santa Ynez
Band lacked federal recognition at that critical date.

Attached hereto as Exhibit 1 is a document produced from the BIA’s
archives in which the Commissioner of the Office of Indian Affairs lists “Indian
Tribes under the IRA” as of March 18, 1937. Notably, while “Santa Ynez,” is
identified as having a reservation or Rancheria it is not listed as a tribe.

Similarly, a little over twc_} years later the Department of Interior, Office
of Indian Affairs, published another list of Indian tribes, grouped by states, which had
been chartered under the IRA. The Santa Ynez Band is not listed. See attached
Exhibit 2. Thus, the Santa Ynez Band could hardiy be a “tribe under federal
jurisdiction” at the time the IRA was enacted in 1934 when in 1937 and again in 1939,
the Department of Indian Affairs did not even recognize the entity as an Indian tribe at
all, |

Exhibit 3 is an April 10, 2007 cover letter from the BIA responding to
POLO’s Freedom of Information Act Request secking all documents that the BIA

considered in placing the Santa Ynez Band on the list of federally recognized Indian

> The Statement of Reasons filed concurrently with the Notice of Appeal states that the “BIA
Failed to Consider All Facts under 25 C.F.R. § 151.10,” but does not specifically refer to
subpart (a). POLO contends that it adequately preserved its right to appeal the decision on
the grounds that the BIA lacks statutory authority to take this land into trust for the Santa
Ynez Band. However, if the IBIA determines otherwise, then POLO respectfully requests
the IBIA to invoke the authori der 43 CF.R. § 4.318 1o exercise the-inherent-authority of —

NS T S
oo~

the Secretary to correct a manifest injustice or error where appropriate. We cannot imagine a
more appropriate instance in which the IBIA should correct an error as here where the BIA
wholly lacks statutory authority to take the action it has taken, or at least has not undertaken
the necessary review of tribal status to grant it such authority.

12
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tribes. The cover letter indicates that the Santa Ynez Band was first placed on a list of -
federally recognized tribes in 1972, thirty eight years after the enactment of the Indian
Reorganization Act.

Exhibit 4 is an October 7, 1940 Solicitor’s Opinion which discusses the
history of title to the land on which the Santa Ynez Band resided. The opinion was
issued in connection with recommending that the federal government accept the
donation of such land and related water rights of the “proposed Santa Ynez Indian
Reservation in Santa Barbara County.” As the Solicitor’s Opinion discusses, because
of certain deed restrictions and other irregularities, the 1940 Solicitor’s opinion letter
refers to the land as a proposed reservation because previously it had been under state
Jurisdiction—not federal—as required by Carcieri.

Suffice it to say that there is more evidence than has been attached to this
brief, all leading to the conclusion that the Santa Ynez Band was not a tribe under
federal jurisdiction in 1934. However, the evidence that we have submitted herewith
demonstrates that, at least, there exists a good faith reason to believe the Regional
Director did not and could not approve the fee to trust application pursuant to 15
C.F.R. Section 151.10(a) in light of the landmark decision in Carcieri.

Finally with respect to Section 150.10(a), the present case should be
remanded to the BIA for further findings in light of another recent United States
Supreme Court case, Hawaii v. Office of Hawaiian Affairs, (2009) 129 S.Ct. 1436
which puts into question the federal government’s authority to grant trust status to
land once ceded to a state. Under Hawaii, even if the land is taken into trust, state
jurisdiction cannot be removed to allow the Santa Ynez Band to exercise sovereignty

over the 6.9 acres.
IV. THE BIA FAILED ADEQUATELY TO CONSIDER OTHER

"REQUIREMENTS OF ITS REGULATIONS

N S\
oo =]

A.  The BIA Failed to Consider Potential Gaming Uses for the Property
The Band’s initial application cited 25 U.S.C. § 2719 as authority for this

13
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trust acquisition. This provision applies to the use of off-reservation land taken into
trust after 1988 for gaming purposes. Later, the Band amended its application and
eliminated any reference to gaming or Section 2719. However, the fact remains that
the proposed project will likely become an ancillary facility to an existing Indian
casino operated by the Santa Ynez Band. The 6.9 acres in question is across a state

highway from a Las Vegas style hotel and casino operated by the Band. The proposed

facility—an Indian cultural center, museum Indian themed park and commercial

center will appear to the public as part of the casino complex. Therefore, the proposed
facility will be frequented by casino patrons and the facility’s parking lot will very
likely be used by such patrons as overflow parking for the casino. This conclusion is
fortified by the Band’s obtaining a traffic light at the intersection of Highway 246 and
Casino Drive with a cross walk connecting the subject 6.9 acres with the casino. See
Environmental Assessment (EA), page 3-15, Section 3.7. Nonetheless, the BIA did
not consider the potential use in connection with the existing casino or the
applicability of, and compliance with, 25 U.S.C. § 2719.

B. The BIA Erroneously Applied Section 151.10 Rather than Section

150.11 of the Fee to Trust Regulations
It is undisputed that the 6.9 acre parcel which is the subject of the fee to

trust ruling in this case is separated from the current reservation by a state highway.
Moreover, the highway constitutes an economic and cultural divide between the land
currently used by the Band to operate a large Las Vegas style hotel and casino and the
area in which the 6.9 acres is located—occupying the historical, rural small western
town of Santa Ynez.

This small town is as far from a large scale gaming operation as one

could imagine. The Band’s fee to trust application specified that the 6.9 acres was

“contiguous” to the Band’s existing reservation. Without significant investigation, the

27
28

BIA accepted the Band’s representation and processed the application under 25 C.F.R.

Section 151.10 rather than Section 151.11. The selection of regulations is significant
14
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because the Band produced no business plan, even though the land will be operated as
a business. Such a plan is required by 25 C.F.R. § 151.119 (c) but is not mentioned in
Section 151.10. Furthermore, if the land were considered “off-reservation” then
Section 151.11(b) requires the BIA to give greater scrutiny to the anticipated benefits
from acquisition—measured against the detriments to thé community by removing the
land from local taxation and regulation.

POLO is mindful of the regulations and IBIA rulings which define the
term “contiguous” to include land that would be otherwise adjacent to an existing
reservation but for an intervening highway. See 25 C.F.R § 292.2. Nonetheless,
POLO respectfully submits that in judging whether a proposed fee to trust acquisition
is “on-reservation” or “off-reservation” the BIA should consider, in cases such as this
where there is an intervening highway, the qualitative nature of the occupation and use
of the targeted land compared to the occupation and use of the existing reservation.
Where, as here, the highway represents an economic and cultural divide between the
existing land (Las Vegas style casino) and the targeted land (small rural town), the fee
to trust acquisition should be evaluated under 25 C.F.R. Section 151.11. Accordingly,
the ruling should be reversed and the project remanded to the BIA to consider the
additional requirements applicable to off-reservation fee to trust acquisitions.

C.  Thereis No Evidence of Need for Fee to Trust Status
Title 25, section 150.10(b) requires the BIA to evaluate the tribe’s need

for additional land. Since the Santa Ynez Band already owns the land, Section
151.10(b) applies to this case to require the Regional director to determine the need, if
any, to take the land into trust status. The Regional Director determined that the Santa
Ynez Band “needs” the federal government to take the 6.9 acres into trust for the

Band’s use and benefit because otherwise, the property would be subject to state and

local taxation and land use, environmental and regulatory processes applicable to all _

[ N oS
00 =~

other similarly situated but non-Indian commercial enterprises in the community. The

Regional Director’s circuitous finding is arbitrary and capricious for several reasons.
15
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First, there is no evidence that the project contemplated by the Band for
the property cannot be, and should not be, developed pursuant to the laws and
regulations of the State of California and local governments. In short, the cultural
center, museum, park and retail commercial space can just as well be developed under
state and local law without placing the land in trust.

Second, contrary to the Regional Director’s conclusions, the project
contemplated for the 6.9 acres is neither essential nor even relevant to “ensure the
effective exercise of tribal sovereignty.” The proposed project has no relation
whatsoever to the sovereign institutions or offices of the Santa Ynez Band. The
project is not intended to house any seat of tribal government or even administrative
offices. It is, purely and simply, a proposed recreational and commercial facility
intended for general public use.

Third, the project does not contemplate any use that is unique or personal
to the Santa Ynez Band or its members such as housing, a school or medical center
dedicated to serving the Band. To the contrary, by definition the Band intends to
develop facilities that are open to the general public for the use by the general public.
Such a public recreational and commercial center need not be excluded from
governmental regulation that otherwise applies to the general public who will be
invited to use the facilities. Indeed, in the past several years the Band has acquired
local hotels, offices and other facilities in the area surrounding its casino operation
apparently without needing to place any of these commercial operations in trust.
POLO submits that the reason the Band wishes to place this particular parcel in trust
(as well as another similarly situated 5.2 acre parcel near the casino to which the Band
submitted but then withdrew a fee to trust application) is that the Band intends to use

these parcels for casino purposes, as discussed above.

D.  The BIA Failed to Consider Significant Jurisdictional Problems and __

Conflicts of Land Use

The Regional Director’s decision acknowledges that the Band will assert
16
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its own civil/regulatory jurisdiction over the project. Therefore, California’s common
law, including the law of torts, contracts and statutes and regulations of businesses
open to the public, will not apply to the recreational and commercial operations
contemplated by the Band. An unwary public will use the facilities unaware that the
laws and regulations normally applicable to such operations offer no protection at this
facility. Nonetheless, the Regional Director did not take evidence on this factor nor
does the January 15, 2005 Decision discuss it.

The foregoing Decision of the Regional Director does contain the
following single conclusion, without any discussion: “There are no anticipated
jurisdictional or land use problems.” The Santa Ynez Valley is included in an
extensive Community Plan, part of the County’s Master Plan, the purpose of which is
to preserve the rural character of the community, including agriculture and open
space. Yet, the Decision does not mention, let alone discuss, the conflict between the
Community Plan and the Band’s further commercial development near its existing |
casino.

E. The Decision Fails to Comply with NEPA
Title 25, section 151.10(h) requires the Regional Director to assess the

fee to trust application under NEPA. Rather than obtaining an Environmental Impact
Statement (EIS) the purpose of which is to assess major Federal actions significantly
affecting the quality of the human environment,® the Regional Director chose to
proceed with a truncated Environmental Assessment (EA) upon which he made a
finding of no significant impact (FONSI). In short, the Director determined that
taking the project into trust will not significantly impact the human environment. This
application should have proceeded, if at all, on the basis of an EIS and it was error to

proceed pursuant to the less formal EA and FONSI process.

1. The Traffic and Circulation Report on which the EA is based in |

NN
o -l

$ National Audubon Society v. Department of Navy, (4" Cir. 2005) 422 F.3d. 174.
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part was produced in March 2002, nearly three years before the Regional Director’s
Decision. See EA, Appendix C. Some of the Santa Ynez Valley specific data on
which the Report is based go back as far as 1992—thirteen years before the Director’s
Decision. The Traffic and Circulation data and Report is outdated and cannot support
the EA or the Regional Director’s Decision.

2. The EA gives no consideration for the impact on traffic of the
increased foot traffic between the proposed parking for the project and the casino
across Highway 246. That increased foot traffic will impact vehicular traffic patterns
and circulation and implicate safety concerns for pedestrians.

3. The EA acknowledges that a major source of air pollutants in the
area 1s from mobile (vehicular) sources. See EA, page 3-1, Section 3.3.1. Therefore,
by not considering current traffic data or adequately addressing traffic and circulation
patterns for the project, the EA fails to adequately assess air quality impacts of the
project. This concern is compounded by the fact that as of the time of the EA, Santa
Barbara County exceeded the state standard for ozone and particulate matter—both
pollutants generated by automobile exhaust. EA, page 3-9, Section 3.3.4.

4, The EA acknowledges that there are many existing sensitive noise
receptors, including residences, in close proximity to the project and along roadways
providing access to and from the site. EA, page 3.23, Section 3.10.3. The EA further
acknowledges that Santa Barbara County has established noise thresholds and
limitations. Id., Section 3.10.4. However, the EA does not address whether the noise
levels from the project will exceed the Santa Barbara regulations. Such an analytical
gap may result from the fact the project will not comply with the County’s
regulations. Or, as discussed above, if the land is taken into trust, the County will

simply no longer have jurisdiction. See EA, page 4-10, Section 4.1.8.

Do
oo~

from traffic and the operation of the facilities will not be a significant impact to the

surrounding residences because the facilities will operate during “normal business
18
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hours.” EA, Sections 4.1.10, passim.

6.  The mitigation measures recommended for traffic and circulation
are ineffective and likely counterproductive. The EA suggests installing an exclusive
left turn lane on the northbound to the property and making improvements to adjacent
streets. This will likely increase traffic flow which will not mitigate the problems.
The EA proposes no mitigation measures for noise.

V. CONCLUSION
For the reasons set forth above, the IBIA should find that POLO and

POSY have standing to present their administrative appeal and that the January 14,

2005 Notice of Decision of the Regional director be vacated and the matter remanded

for proper consideration under the applicable laws and regulations.

DATED: February 8,2010  Respectfully submitted,
JOHN M. ROCHEFORT

T?/ Rochetort

rneys for Appellant. _
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ADDRESS ONLY THE
COMMISSIONER OF INDIAN AFFAIRS

UNITED STATES
DEPARTMENT OF THE INTERIOR

Ind~Org. OFFICE OF INDIAN AFFAIRS
WASHINGTON

Hon. Elmer Thomas,
Chairman, Cormittee on Indisn Affairs,

United Stetes Senate.
My dear Mr. Chairmen:

I heve your letter of March 18 requesting seven sets
of documents relating to the Indisn Reorganization Act. Here-
with and under separate cover, I am sending you %the Tollowing;

1) List of Indian tribes under the Indisn Reorganiza-
tion Act.

2) List of Indian tribes who have adoptéd constitutions
and by~lews in accordence with the Indisnp Raorganization ict,

- 3} List of Indian tribes who have adopted charters of
incorporation in accordaznce with the Indien Reorganization Act.

4} Copy of the "Law and Order Regulations " approved

by the Secrstary of the Interior, Fovembar 27, 1935,

5} Copy of the "Qode of Ordinances of the Gila Hiver
Pims-Maricopas Indian Community",

6} Printed copies of seventeen charters of incorporaw
tlon end fifty constitutions snd by-laws,

We ars unable to send you coples of the following:

1) Five charters of ineorporation and nine constitutions
end by-lews which have been adcpied.

2} Copies of saveral constitutions and eharters which
have bDeen submitied for electicn, or which are in the process of
being submitted.

3} Copies of law and order codes which have been adopted
by certain tribes.

It would place 2 very excessive demsnd upon our stenegraphic
force, to supply you with covies of the above., They are, however,
available for iuspection at this Office,

Sincersly yours,

Enclosure 1183744 Commissioner.




A

Gal¥fernin

Batote [UHEn)

Firemsin

Solopeds River
{frin, )

WRiasgion

Haveagupng

Bopi

Trinkdnd

Urosent O1%y

Rlus Lake

Port Young

Capitan Oprunde
ins. Baross

Suysraips

5,145

4851
Bopd 2,838
Trisided 4

i8
Blue Laka
Lpndln &g
Gapitan Orande : 180
Hovonn




g Bend
Puans Vieta
Sedareilis (Mo fees

Jioverdale

Soluge
Goites (¥ residers)
Msm

Srpete Tilay

Grindatene
Likely
Lytton {Bo vesidents)

Yanohaster
o3

&

$.
B¢

E
¢
BB
i

« 8 8

38

&

160

£

iin

& w

k]



Bodorads

Gon. Ute

Sominsle

Debamstopel (¥ redtdents)

Stratlinere (B0 pouldents)

Fayloyville
Frperd v
Tuls River
Ywper Lake
Hilten
Hound Valley
Zowthern Uke
Ute Lountain
Gadngle

3

Eovela
Ute
Yt

Caginele

‘&'&gm

Saxd




lifnuenots

Hississing)

Hontays

Fipugtogs

Great iales {Wia.)

Hnotuw

Bisckfowt
Flathoud

Port YBelkusp

o

Lragee

Gutunsean

Ghoebow
Chotinmha {Ia,}

Bluekteut

oot Belinay

lowsr Bloux  }
Branite Felils )
Feudwis Isixud)

Choutew )
Unetinnhn)

Flaskfeet

Comt, Bealish &
Eootonai

Sros Ventre

8,088
1,896

31,068

1,118

1,792

2,904

1,367




Bontana {von' t.jRoeky Boy*s

Pasute (Glah)

Woat. Shoshone

New Hoxioo Hesoslero
Jlearille
Yrited Pucblon

Wiindmndas
Bavtlo Hounbuin
1o

¥y

Indien Esnah

Toriugbon Patute

Hoape Elvey
Lo Vopue Tragt

Buonh: ailey Hhehois

Apathe

e

o5

1%y

B8 s 3 8 e 28 § 8 ek @




Hew Yorx
Horth Csroline
Hosth Dakote

Bouth Devets

Htsading Yook
alem
TEye Sprivgs

Cheyosse River

Srtw Croek

Isieta

Soraplontor { Peom,}

Charohne
Fort Bapihold

Bhending Rosk
Heym Sewings
Bumae

Oheoyanad Hiver

Lowey Brule

Artkere )
55 40T

Crend Nonde

By ouy

Sigux

1,308
B, 891

134
3,208




-
w
-
w
- Srull Yalley

¥logually
Soetbis

fuinateit

soh

Sansestn Yaland
Pulalip Raskleakhaot

Bart Waddeon

Shtvaity

Boshute

Haonleshoot
Hueeesat el

Payallup

oot
-







%mh iawam-‘

Dear ¥r. Colliert

This will ackmowledge receipt of the data .
sent me by dumsenger, mhﬁiv to she inﬁe@@
-Resrgisiration fot,

Thanking you for this fawr, [ an

Tours mast cordislly,

¥imer Thowas




EXHIBIT 2




\

FEFHUCUGED AT THE NATIONSL ARGHIVES

lgg*ie e105

Toe 6461 *l2 auR uoy
-BAlSSeY twdnseawy oy; Jo oq Il TRdaseary oy Tednscaey o1
o84 ] LT ‘1Y *oeq 0Ty
” ~BAIOBOY TedeTBNy AU} JO aotay tederenyg sug Tedeinng 5
193¢ gLET ‘g2 tSny Q1] sysudy uimjuno:] 811yy SY, ayoedy qa0g g
A LE6T *¢1 “Iny vTUIOF T T
PUE BUOZ LAY ‘UOTLBAIISOP JIDATY opRIOTON
PUY JO SBQII] URTPU] JOATH OPRIOTO) oY g, Ieatly operoyoy v
61n LS61 ‘21 *qog A3 Tuneraog uetpul eyvedy-redesr) ey, op1op dmey +g
) - ( - s110¢
9694 LE6T *g cump eq iy oFuduy oug ( t21amY usg
& ( pueg w11y ¢
G2 e 9e5T ‘6T “oeq o1y pdog eyg oy
G6HL 8561 ‘g aunp | 96T ‘rg -aoy . S3runmio) syowdy-eauyey [1R0GIH 3I04 oug Ton0@0y ga0g *¢
596" 3461 '92 tqog | 9561 ‘HT  Awn £ TuTumeo) wetpuy Bdo0 AGH-BETS J0ATY BT AU oS S
L10°* & 9¢bT ‘IT "ump oq 1y eyvedy sotae) uweg eyy SOTIB) weg T
YHOZ 1wy
uotyey pOTIYIEY . posoxddy _ _ -
~adog 10308 | u0TyTy I3su0) UOTIBZ URHLG O Suny [RIDTII0 UOTBAIBEY Oy
1810y, i
L4

"IU0II8 O9WY cusm

1931910 vsﬁ.mnoau#u«vwxcu Y3 ULYM mOYB 344D POIBYT YL C3ey wWRNLLY Su3 puw ‘10y odaugyey HETRUL BUOWRTND eyy
Sq0v soﬂpdwﬂﬂﬁwpo@m WEIPUT OYY FO SUOTsTAOCId YT YT 0DUBDPLOIDY Ut A0TIGUT dUY 30 Lamjelveg 2Uy Aq peaocadde
8¢ '840%19Y) puw SUOYLIMITR5UO) Jdpun edw U tUs "Saqeas Aq pedooal 'S80 1aY WeILdy sHaous 1817 ‘wmﬁ.,.:uﬂao.ﬁ Yy

6EAT ‘wmwmmmOpoo

x
L Mﬂvxrﬁuxg uogFuiusep
v , SITRIIY URTRUT JO 801110
HOINELNI TS 0 TNEHIYVIHQ
STLVIS THLINN

. -

12608

.




Legtv | 1861 *iT tady | 9f61 ‘of cady uoTyeATRsey TTe™
204 BUY JO S0Q AL ¥OOUUSE-SUCUSOUS ouf, 1T¥E 208 -¢
POHYGT
¢ OR 8L6T ‘T taox | 9U5T ‘i taog UOTIBAIOSOY . ,
S4Q1 WIaIneg oy 3O 6qQIIy 1)) UISYLINOG SN 93] uleyinog 7
LOTVa0T0s
Lt T30
TeETTTT o Mmmﬁ ‘T ounp £y unuwoy weTpuy LeTTea zZ.aemd ey Aa{vey sqaend v
209 9eEeT ‘9T *oeg . SO TAT, ugnoeny aur HUMI 308 QT
14! LSBT o -aop 9LoT ‘9T *o9( LY TUTHGOS WBTPUT 0ToA0) eyg Larre) punoy 4
26 LT le raey | of6T fTT twmi| BTIEYOUBY J6358UOUE !
: : ~ |eu3 Jo suetpuy CWmeg JO pusg 1038euouuny @ dlagsououwy g
” _ _ ey M
Oft wmcw FTT CamR BLIOYOUWEY JUTOF $, 11864048
U1 JO SUBIPUI OW0g JO pueyg YIUBWY By FUTOL Byaaeastg )
28T 9L61 ‘g2 cuwp A3 TUNEY) WETPUT TTOMDIE 1I08 B 11oaPTIE a0 g
oR 1861 21 a0 | 9E6T ‘GT cuwep . BTIIYOURY oMM ONy,
: 93 FO BULLPUT Jnu~8p JO PUBE BUEMTONG oug suumiorny g
861 gLeT 'Gr cuep PQNIL UETPUL SSATH OTwY sug ABATY eIng
9z GehT ‘ST ‘ump Braeyouey
WORTTIL BUY O L3 (UNSWOS umipuy yna-ap Sy, 403114 Y
2l kbl fGT Cuep wraAouwy exey daddn
UL JO SUBTDUT OWOJ IO puvg xR Joddn ayg saper Jeddp -2
26 GUBT 4T twep s1Ieyouey Lo1TEL FI
OUI JO Suwlpul owog Jo puwyg Lotrmas Fig eyl fetres Fug -
Y IRHOL TV
TEOTREY PETIITIOY  peroxddy 1.
. —ndog 1831840 UoT403 138407 | UOTARZ TURFI( IO eww)N TRIOTIFO uotyeszessy ‘dy
12308 | -
H26e8 PATUTIUCY - 2 oSuy




TG LT[ T®10% ; _ i
282CT| 146T ‘T <aoy 9461 ‘e Aine 8qTay Bueddrul ®I08eTUIN Syy BRodGdTY m
PogeRpTTOSUDY (!
b 1€6T *¢g Amop 9i{61 ‘o2 sunp BIOSOUUTY JO 89®ag
ays ut L1 TUNBRIO; WRTPUT PUBTS] aTITRIL ST PUBTST atiTRIg ¢
26T Iset * i1 Aop 46T ‘TIT sumyp BIOSBUULE IO
23815 SYY UT L PUNUUIG) URTPH] XNOTS JaxoT oy FNOTG IGROT 7T
*VILOSHININ
€61’z | TB0g . )
008 | 1461 ‘gz *Suy 16T ‘g ALep UBPTUOIN IO SGIIL URTpul saeddT) weuides syg BTTOQRST’ 4,
9IT't | (A86T Lt Atap | 9L6T flT *oaq A3 TUNWIION UBTPUT Log weUIGMSY SN asuy, T ¢ |
60T 1961 ‘1z raon | Q{RT *n caon L37Uemmoy UBTPUT STTTH L8g oyl STTTH fog  °2
801 1661 ‘1z *fny GLeT ‘ge Amng A3 TUNEWO) WETPUL STTIAMRUURH oyj FULTAYBUUEY ¢
i
]
. TEVRTHOIR
900°1 Te10L
2T 1 LC6T ‘6T eunp 1461 ‘2 taey TIMOSSTH 10 9QI] X0 DU 2BE ayj Xog puw 0BG ¢
ans 1661 *6T eung | [C6T ‘92 “uag sesusy ut aqag oodexary euy ooduOTH g
196 J1C6T 6T eump 1861 '92 *aag SBEUE), PUR WASBAQSN UT SQIXJ BMO] ouj BMOT T
L GYSNYH
09 LE6T ‘oz coeg BEOY
ut tadrssTssTty °2uy Jo QLI XOY QUm 0BG By Xog pur owg  *T
YROT
,;MMdeH POTITIBY posciddy | o :
~ndog IS 3XBUG HOTIN P 800D UOIIRZTUERL) JO ewmy TBI9III0 UOTYBALSERY *OF
1E10% e .
H2%0g

porwiTaveg -~ § efeg |




P /o
%Mm 2 meﬂe,wa 08 RCET *He "9y | SURIpUl SNOUSOug UISYS84 10 spueg NABOM-Sf 2UL AROWH—~2L *9
106 1§61 ‘2 fLER| 1E6T ‘9@ tamn PQILL PINTRI IDATY IOW[EY 6T ToATH ZayrEn )
W1 | LEBT fOT cady | [CET ‘R cwer PqLiY, 8N UOYBUTISY Ouy uoFuTIny - °g
8Ge | 9L6T ‘T caoml  9LBT ‘g Ame | 8qLIY SUOUSOUS PWR 99NTHJ 13 TWIAQON AI0J OUL  53TUIOON 1408 G
GhS 9¢61 ‘22 “Fuy 9¢61 ‘o cady uoTaEALIERY sUoUs oYy
Ao1TRA YO0 2ys JO SaqLIl ejured-ouousoyus euy uIeqEeR  *q
061 16T T2 taed|  9LhT ‘H2 Tump 5QTIL BOUSTY By sousey ¢
664 9L6T ‘T2 *s4of| 9L6T ‘GT ‘uep BQLIL 94NTRS oMY PIWesfy syy e pimerdg 2
05T a¢6T ] rwep 9¢bT ‘GT *wep £uoT0) uUBIPU s¥IRAQ-OULH SUI sxIwdg-ouay -« *7
PYOYAEHR
615 4 | T®3I0L
02T | 9L6T *Gy *Soy|  gLeT ‘¢ rady BNSBIQAY JO 8qriy oeqouuly ouy, oFRQAUUTY "y
0621 | GLAT ‘e day geht ‘¢ vady BHSVIAIN JO 9QLIY ANOIG 99yuRy oL 893UBE  *¢
16§ 9¢61 ‘41 “Sny ge6T ‘¢ Cady SUBDTIDWY SATYIRE JO VQTL] BOUQJ By, BOUGT 2
00l T | 9461 ‘ee ¥y |  9fhT ‘Of *xem wHSRLQBN JO OQII] BUBWY e, BUBWY T
CYASVEERN
£n3° 1T TE10] : : i .
OuG T 1 186T "G2 *Pay | GIET ‘LT *veq fyrunnio) weTpu] dewsiteg jxog euy deunTsg 4408 *G
SHeh | GEET 'GT tOny GEET ‘4T *oeg UCTABAIOSTY
UBTPUL J29IORTH Sy JO 2QTIY 399IIORTT oYUy FOBINVRIH %
LG T 9¢hT ) vy 6T ¢ caon PATLE HUUIAOYY VILHRION BT L8ATY enfuol ¢
2l9 9eeT ‘Gz Lrng GEET ‘€2 Taoy UOTLBAIRBEY
8y fog Aqooy euy yo aqrag poap eBaaddryn aouy 8, fog fwoox “p
AT S | 9C6T ‘Gz cady GE61 ‘gz 300 UOTHRATASEY VOSUIETL OU Jo
SeqLIL TBUS400Y PUR USTIRS PIJRISPAIUCH oy PROULETT T
YRVEINOW
paTITIRY PoaoTddy T
I8 41910 10T NY T4 suon WOTYRETURRI) JO

dWeN TRIRIFIO

UOTIEAIOSSY *Of

ponUTIUG) ~ i sFeg




24 2¢HT *12 cudy VWOUWTHO JO SUBIPUI JO SQLIJ BMBNUOYL Oy BUBNUGE *H
66 8L6T *GT *ao§ | QE6T 1T cwap BIOYEIN) JO @qTJL UBTPU] OPPR) Oy oppe)y ‘g !
116 {2661 *g2 tady g¢61 *g *uep BIOWBTIH) JO SUBTPUl SouMRd oYL osumed ) |
¢l3 16T ¢ *oeq BEOYRINO SO SUBIPU] JO 24T XOJ PU® 0BG oYy Xof 3 ovg *g
601 86T ‘L Casy | IS6T *f2 190 BUOURIN) FO @qT4L BMOT S BROT  *(
292 9f6T ‘g1 *uep | JEET ‘9T *adeg BHEOYBTAD JO eqlgy ocodedory oug oodmyory "H
oysdery

amg ‘2 LE6T ‘G2 *Buy BIOYRTAQ FO seqiay cusdeay-suuefoyp ey pue ounafeyy ‘¢
98L  L66T ‘0 ‘300 | LE6T ‘UT Arup BUOURTHQ JO 9qIIl 4j0puRdy eyp ejjopuBdy 2
ghl 11861 ‘ge eump | JCAT ‘gz tady CEBOYRTI) JO eqlij BnAE)-wdsueg eyy  windep-wodusg 1 |
POTIIBE | Peiriiey _ N
JERIBY] . UOTING TSN, CYROHYTRO!
! _ , :
640 19661 *f2 -ady | RC6T ‘4T ‘aed a013RATeSOR ‘ o
. . . mmﬁﬁq,w WY mﬁ J0 88011y PEVRIODPLFUION S sFutady wxey <2

gig 9¢61 ‘g2 Sy | 9LeT ‘(T fex £37UNWmo )
opucy PUBI) Y3 JO S8QTL] PHITISPOIUD) O opuoy pusiy *I
: NODTED

8211 11461 *#2 *ady | g{hT ‘62 eunp. UoT1RAISBEY DlOU}Iag
II0J BYY JO BSQTIL POIBITIIFY @04yl oyy plomidag 3304 °7T
(VIONYd HIHON
6561 .
L2l 1U66T *q vadeg | [EBT ‘i “Buy ODTXY MON JO 8QLy] sULRIY RTTIIBOTL eUg BLTIIWOLL ¢
29l 9¢BT ‘T *Sny | 9¢6T *Gz - ey UOT}BAISSEY OJB[ROSEN oYY JO 0qIi] ouoBndy euj oxeTwoseR 2
0&ty GEHT ‘o2 oeg BIBT) BIUBG Jo oTqengd oYy BIBT) ®BIUBG "
J00IXER BEN

TuoTyel | petjramy poydopy |
...,ﬁmcm. 18939 ORI T48UCH uotyesiuedag Jo ewey TEISTII0 ‘UOTARAJISSDY *Of
TeioL , :

ponuijuey - § 998g




#HOL'T | 8E6T ‘0T “Bay | J{61 *6T -uwp uoTpBAIESeT LBINQ

IR URAUI SUF JO SqQTIL UBTPUI O3 8yl feamg ¥ yesuiy
g2¢ gChT “HT “Faw STXS], JO SOGTIY BIICUSNOH-BWRABIY oYL wIjEYsSnoj-Bmagely I
: SYYHEL
6L6°6T | T8I0 s A _
gt | 9961 ‘1L *a3090°] ‘96T ‘nz rady ®q1IL XNOTG BOIUSY MHOIPURT SUL neeIpUely *f
glltg 1986T *41 ~ump | : UOTHOAIOSOY
OFPIY OUTJ Ul JOo OQILL ¥NOIS BTRIFp euyy 99pIm outy
0b# ‘¢ GebT *ig Toeqg BQTAL XNOTE JoATy suuadsyy oy reAly suusdoyy .m
2Gltg | L¢6T 9T *xew | GCHT ‘02 *oeqg SQILL ¥0OTY pngesoy oY pngesoy g
{19 9eeT *TT £top | GLET “l2 *aon QT4 ¥NOTS oTnIg JI9KOT sUg TTAY IBMOT
PeaoIday . .
T0TINGT48U0] SYIONVd HIN0S
CnGiex 18104 )

Tely 6E6T ‘0T 320 BHOYRTHD JO SUBIDUT JO eqTal BII09g oyg wrI0ed QT
132 : 6E6T ‘0T *350 BUOUBTHQ JO oqiiy TWEIy eyy twety  *G1
06T 66T *H2 L8N | LT ‘QT “uwep UMOJ, TEQII] 9}IRSSBUY-vwRqYIY U] 6jIusswnd-Buweqely *HT
02¢ 6EOT *CT *ady | g{bT Iz *98g usoy 1eqiay oodoTyidoTyy eug ooo0TURdoTuy L1
legtz 8L6T ‘21 ‘oeg BHOUBTIG

O SURIPUT 1WOLBARIOS JO pueyg USZILT OUL tmedeawl0d B
€49 BEHT 'G *o9q BUOUBTIO

Jo SUBTPUI JO OQTJ], OQUMBYG ©81uesqQy oy souMaByg~es3uOsSqy T
92K 6$6T ‘2 sunp ! 9{BT f0f -aoy BHOURTM) JO 8QTaf wa®IL( U BABII0 DT

PROUTIUOS ~ IVWNOHVINO

PRTITI®Y PITITIRY
JO4.LBYY TO TN L4 8U0Y - uc1yeATUESLg JOo SWBN TRIOIII0 O T}BAXOSOY ‘DY

penuIjucy - g 6F8g




164011 18305 PuBRLy m
€G0*) 8307, ! ‘ i
187 6L6T ‘L *100 BE6T ‘6 raoy Ay Tunizney wueddiyy ucSowzey eyy 9T oton */
009 gLhT ‘12 Ky LEET f06 rang £3TOWIO; POSUNF~2PTIGI04G Oug, STPLIGHD0LS |G
TOv JEET fof *190 1861 ‘g -gsg A TUNMOIOS TWO3ENTL0F £3UNOG 389107 YT, THOTBMEL O ,
, UTSUCOSTH ¢
H2 ¢ LE6T T 4o b GEBT ‘iz *vsg WESTOO6 T4 JC SUBTPUI JO BGLIY @proup oy BPLOUG g
Lig 1261 ‘g fem | 9f6T ‘GT *Fny UTSUOOSTY JO sueTpul eaeddIyp
ToLiadng OB JO DUBE NROQUETY np dBY eyy TBAGUETL np 0BT |*¢
Gr21 gL6T ‘Tz Loy Q6T ‘oz sung VISUOOSTY JO 83839
Yl 30 suwipul mesddiup JO oqIIy
Z0TESANG BIBTY &Y JO PUBY ISATH VEE YL JOLTH PeE g
1eg 9461 ‘2 "390 G¢6T ‘1 eump surTpu; wasddmp
I0LIBANG OV JO PURE FITTH BOW ey FFLTO Pey Mﬂ
KISNCOSTA
150°2 =390 !
26T _ 6661 ‘i *adeg A3 TUNGKIO) WRTPUT STqUEn 1rog aug SIAERY 1104 *h
16 26T ‘gz Lup 8461 ‘yg raEm uoijBsiosey TodsTrey ]
9y} ye Ayrvammuo) weipur Tods T8y ouy Teds ey %9
112 6LET ‘gz LTop CET ¢ A BOIGRAISSOY US TWONONG
: BuY JO 9QLAL WETPUT US THONCHS cind Us THoNong  |° 4
382 161 ‘12 -Fay GEBT ‘1T -aoy ¢ UOT3eATORDY
m IMBTITY U FO OQTIL eAMeTTRd eug BINITIRY g
80n 1£6T *lz rqed | 96T ‘g1 Lo | 9014 UBTPUT yBMeR ouf yBAER PG
CET g9e6T *1¢ 3900 GLAT ‘CT Lepy BQTAY UBTPUI JO0USVTHNOW BUTL 1oousa TN My
61¢ GEET ‘LT dwp i 8q g dayriedng eyg datresng |4
20% 9L6T 'GZ ATnp 96T ‘lg uep | Ay Tunmoy Teq Tz UETPUT USTWOUTAS oyg USTROUIMG P2
tle geeT ‘¢ 300 GLET ‘w2 ump seqray dITRING oYyg dITeTnL Y
: NOLORTHSFE
mowpwﬁ STITIBY reavaddy
~ndog .Mmu.ﬁwro US TN TG EUOY UOTICLIWRTAG JO ewel TRIOTIIQ UOT}BAIRSRY O
TR} 0L
#2608 PONUIILOY ~ | BBeg




2 ¢z .mﬂmm 6Y6T 'Lz *Fuy MTHEY 10 9FRTTTA SATIEY oY AOTIBY T
&8 6L6T ‘2 Fuv| BLET ‘2z Fuv FOLBUISTUG JO SFBITLL SATIBY By JOITWSTYS 0T
621 66T ‘Gtz ATnr) BEET ‘Gz Ame S8T8L 3O SWEITIA 94TIEY O oS8T ‘%
lg 6L6T ‘21 eunpr ELAT *RE eump TUSTONIR JC 9FeTITA RATYEN OY] PASTOHIN  *9
6 B80T ‘bz Awy] SU6T ‘Co Rey IV JO 9FBTIIA 9ATIVN YT =Y v/
wmﬁ HEET 'L twepl GE6T ¢ cuep £ TUOWROY SATIEN PweTS] Futy eyy puwsy Suly g
¢8 266T *GT 300! 8E6T ‘GT *390 ueesey jo eRETITA peziuedig eug uREsEY  *g
029 g¢hT ‘TT *200] 2C&T ‘T1 *2920 BNSETY IO UOT4RIDOSEY £3 [UNImIo) BN 18 Ul BHIIS g
eABBYY |
02 6T ‘2 *200] BLAT ‘g 390 218I) JO UOIHBICOSEY L3 TUnRLaEon Frexy eul Sreag ¢
CHEBTY
llz 6T ‘1 *190; BC6T ‘h *3%0 JO UCLEBTO0SSY SAT4BIodO0) NOOMETY oy qOOHBTY o
BHSCTY
ga¢ BE6T ‘H1 *adyl 9f6T ‘1 -ady FO ROLIBL00SSY earjeasdoo)y Fangeply eug Fangepdy 1
10138 POLFIGTY POTITITY -
~ndog I94184) uOTING TAETUO) UOTIBZTUESIQ JO sweN TBIS1II0 Ay rmmuweg oy

TE3 0

VASVIY 40 Xu0r THREL

penuijuo)y ~ g oFeg




EXHIBIT 3




United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
Washington, DC 20240

IN RéPLYREFERm
Tribal Government Services APR 1 0 2007
FOIA 07373 .

Mr. Sayema Hameed

Attorney at Law :

Weston, Benshaoof, Rochefort, Rubaicava
& MacCuish, LLP

333 South Hope Street, Sixteenth Floor -

Los Angeles, California 90071

Dear Mr. Hameed:

This is in response to your Freedom of information Act (FOIA) request dated January 8,
2007, for copies of all documents that the Bureau of Indian Affairs (BIA) considered and
relied upon in deciding to place the Santa Ynez Band of Chumash Mission Indians of the
Santa Ynez Reservation, California on the list of federally recognized indian Tribes as
published by notice in the Federal Register, 44 FR 7235, dated February 6, 1979.

The list published in 1979 was not the first list of federally recognized tribes. Rather, it was
the first list published in the Federal Register as required by 25 CFR 54.6(b) now designated
as 25 CFR 83.5. An earlier list was published in March 1972, titled American Indians and

- Their Federal Relationship. The Santa Ynez Band of Mission Indians is listed on page 12 of
this publication and identified as among the “Indian or Alaska Native organizations whose -
constitutions are approved by the Secretary of the Interior under Federal statutory authority
of the Indian Reorganization Act: Oklahoma Indian Welfare Act: or Alaska Native Act.”

If you consider this response to be a denial of your request under 43 CFR 2.28(a)(2), you
- may file an appeal by writing to: _ S

Freedom of Information Act Appeals Office
Department of the Interior

Office of the Solicitor

1849 C Street, N.W., MS-6556-MIB
Washington, D.C. 20240

Your appeal must be received no later than 30 days after the date of this l'ette:_r_.; The

TAKE PR!DE"’k: + .
INAMERICA%.(
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of title to certain lands and certain
water rights within the proposed Santa
Ynez Indian Reservation in Santa Barbara
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PROOF OF SERVICE
1, Cynthia F. Ambriz, declare:

I am employed in the County of Los Angeles, State of California. I am
over the age of 18 and not a party to the within action. My business address is Alston
& Bird LLP, 333 South Hope Street, Sixteenth Floor, Los Angeles, California, 90071.
I am 3ver the age of eighteen years and not a party to the action in which this service
is made.

On Febru 8, 2010, I served the document(s) described as
APPELLANTS’ OPENING BRIEF on the interested parties in this action by
enclosing the document(s) in a sealed envelope addressed as follows: See attached

Service List

[XI BY MAIL: Iam "readily familiar" with this firm's practice for the collection
and the processing of correspondence for mailing with the United States Postal
Service. In the ordinary course of business, the correspondence would be
deposited with the United States Postal Service at 333 South Hope Street, Los
Angeles, California 90071 with postage thereon fully prepaid the same da%f on
which ]:ﬁe correspondence was placed for collection and mailing at the firm
Following ordinary business practices, 1 placed for collection and mailing with
the United States Postal Service such envelope at Alston & Bird LLP, 333 South
Hope Street, Los Angeles, California 90071.

0O BY FEDERAL EXPRESS [ UPS NEXT DAY AIR L1 OVERNIGHT
DELIVERY: 1 dﬁ%osited such envelo%'e in a facility re%‘ularly maintained by O3
FEDERAL EXPRESS [ UPS _Overnight Delivery [specify name of
service: ] with delivery fees fully provided for or delivered the envelope to a
courier or driver of FEDERAL EXPRESS [ UPS 0O OVERNIGHT
DELIVERY [specify name of service:] authorized to receive documents at
Alston & Bird LLP, 333 South Hope Street, Los Angeles, California 90071 with
delivery fees fully provided for. .

1 BY FACSIMILE: 1 telecopied a cogy of said document(s) to the following
addressee(s) at the following number(s) in accordance with the written
confirmation of counsel in this action.

O [StateI] ) I declare under penalty of perjury under the laws of the State
of California that the above is true and correct.

¥  [Federal] I declare under penalty of perjury that the foregoing is true and
correct.

Executed on February 8, 2010, at Los Angeles, California.

I/C/\n%ﬂ %

CYNTHIA F. AMBRIZ )

N S
= JRES

LEGAL02/31749879v]
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Preservation of Los Olivos, et al. v. Pacific Regional Director, et al.
nited States Department of the Interior
Office of Hearings and Appeals

Interior Board o

ndian glieals

Docket No. IBIA 05-05

SERVICE LIST

U.S. Department of the Interior
Office of Hearings and Appeals
Interior Board of Indian Appeals
801 N. Quincy Street, MS-300-QC
Arlington, VA 22203

Daniel G. Shillito, Regional Solicitor
U.S. Department of the Interior
Office of the Solicitor

Pacific Southwest Region

2800 Cottage Way, Room E-1712
Sacramento, CA 95825-1890

Brenda L. Tomaras, Esq.
Tomaras & Ogas

10755-F Scripps Poway Parkway
Suite 281

San Diego, CA 92131

Regional Director
Pacific Regional Office
Bureau of Indian Affairs
2300 Cottage Way
Sacramento, CA 95825

Judith Rabinowitz, Esq.
U.S. Department of Justice
Indian Resources Section
301 Howard Street

Suite 1050

San Francisco, CA 94105

LEGAL02/31749879v1

(703) 235-3816
(703) 235-3199~ FAX

Attorneys for Appellee
Pacific Regional Director
Bureau of Indian Affairs
(916) 978-5675

(916) 978-5694 - FAX

Attorneys for Defendant-Intervenor
Santa Ynez Band of Mission Indians
(858) 554-0550

(858) 777-5765 —-FAX

Attorneys for Federal Defendants
415) 744-6486
415) 744-6476 - FAX
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PROOF OF SERVICE

I, Cynthia F. Ambriz, declare:

I am emgloyed in the County of Los Angeles, State of California. I am
over the age of 18 and not a party to the within action. My business address is Alston
& Bird LLP, 333 South Hope Street, Sixteenth Floor, Los Angeles, California, 90071.
I am gver the age of eighteen years and not a party to the action in which this service
is made.

On February 8, 2010, I served the document(s) described as APPELLANTS’

OPENING BRIEF on the interested parties in this action by enclosing the
document(s) in a sealed envelope addressed as follows: See attached Service List

0 BY MAIL: I am "readily familiar" with this firm's practice for the collection
and the processing of correspondence for mailing with the United States Postal
Service. In the ordinary course of business, the correspondence would be
deposited with the United States Postal Service at 333 South Hope Street, Los
Angeles, California 90071 with postage thereon fully pr%pald_the same dag_' on
which ;ﬁe correspondence was placed for collection an .mallu? at the firm.
Following ordinary business practices, I placed for collection and mailing with
the United States Postal Service such envelope at Alston & Bird LLP, 333 South
Hope Street, Los Angeles, California 90071.

K BY FEDERAL EXPRESS [ UPS NEXT DAY AIR O OVERNIGHT
DELIVERY:: I deposited such envelo%e in a facility re%}llarly maintained by O
FEDERAL EXPRESS [ UPS Overnight Delivery [specify name of
service: ] with delivery fees fully provided for or delivered the envelope to a
courier or driver of FEDE EXPRESS UPS 0O OVERNIGHT
DELIVERY [specify name of service:] authorized to receive documents at
Alston & Bird LLP, 333 South Hope Street, Los Angeles, California 90071 with

delivery fees fully provided for.

[0 BY FACSIMILE: 1 telecopied a cogy of said document(s) to the following
addressee(s) at the following number(s) in accordance with the written
confirmation of counsel in this action.

i [Statel] I declare under penalty of perjury under the laws of the State
of California that the above is true and correct.

[Federal] I declare under penalty of perjury that the foregoing is true and
correct.

Executed on February 8, 2010, at Los Angeles, California.

St ARk

LEGAL(2/31749879v1
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Preservation of Los Olivos, et al. v. Pacific Regional Director, et al.
nited States Department of the Interior
Office of Hearings and Appeals
Interior Board of Indian Appeals
Docket No. IBIA 05-050-1

Candace N. Beck, Esq. _
U.S. Department of the Interior
Office of the Solicitor

1849 C Street, N.-W. MS-6530
Washington, D.C. 20240

Roger J. Marzulla, Esq.

Nancie Marzulla, Esq.
Marzulla Law Firm

1350 Connecticut Avenue, NW
Suite 410

Washington, DC 20015

SERVICE LIST

Attorneys for Appellee
Pacific Regional Director
Bureau of Indian Affairs
(202) 208-4032

(202) 219-1791 - FAX

Attorneys for Defendant-Intervenor
Santa Ynez Band of Mission Indians
(202) 822-6760

(202) 822-6774 - FAX

N N
0.
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