
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

FIRST APPELLATE DISTRICT 

DIVISION TWO 

 

 

 

 

 

 

 

 

 

 

 
Superior Court of California, Mendocino County 

No. SCUK-CVG-12-59929 
Hon. Ann C. Moorman 

 
NOTICE OF MOTION AND MOTION REQUESTING JUDICIAL NOTICE 

 

 

 

 

 

 

 

 

 

 

ROBERT FINDLETON,  

Plaintiff and Respondent, 

v. 

COYOTE VALLEY BAND OF, 
POMO INDIANS 

Defendant and Appellant. 

 

Case No. A156459 

Little Fawn Boland (SBN 240181) 
CEIBA LEGAL 
35 Miller Avenue No. 143 
Mill Valley, California 94941 
Tel: (415) 684-7670 
Fax: (415) 684-7273 
littlefawn@ceibalegal.com 
 
Keith Justin Anderson (SBN 282975) 
35 Madrone Park Circle 
Mill Valley, California 94941 
Tel.: (401) 218-5401 
attorneykeithanderson@gmail.com 
 
Attorneys for Defendant and Appellant, 
Coyote Valley Band of Pomo Indians 
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Appellant’s Request for Judicial Notice - Page 2 of 12 

CERTIFICATE OF INTERESTED PERSONS AND ENTITIES 

  

 

The undersigned certifies that there are no interested entities or persons required to 

be listed under the California Rules of Court, rule 8.208 that the justices should consider 

in determining whether to disqualify them as provided in rule 8.208(e)(2).    

 

June 30, 2020 

 

 By /s/ Little Fawn Boland  

  Little Fawn Boland 

 By /s/ Keith Justin Anderson  

  Keith Justin Anderson 

 

Attorney for Defendant and Appellant 

Coyote Valley Band of Pomo Indians 
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NOTICE OF MOTION AND MOTION 
 

 PLEASE TAKE NOTICE THAT, pursuant to California Rules of Court, rules 

8.520(g) and 8.252(a), and California Evid. Code §§ 452 and 459, Defendants and 

Appellants Coyote Valley Band of Pomo Indians hereby moves this Court to take judicial 

notice of the following true and correct documents, which are attached as Exhibits 1 and 

2 and bate stamped as RJN001 to RJN162. 

 

Exhibit 1: The full text and original letter dated May 23, 2019 sent by Sonny J. Elliott, 

Chairman of the Northern California Intertribal Court System (“NCICS”) Judicial 

Council to Dario Navarro, Esq. (current counsel to Respondent) and copied to Ann 

Gilmour of the Judicial Council of California. 

This appears at RJN001-RJN002.  

Exhibit 2: The full text and original Motion for Temporary Restraining Order and 

Preliminary Injunction dated September 18, 2017, inclusive of exhibits, file stamped by 

the clerk of the Northern California Intertribal Court System for the Coyote Valley Band 

of Pomo Indians Tribal Court.    

This appears at RJN003-RJN162.  

Dated: June 30, 2020   Respectfully submitted,  
      
 
      By /s/ Little Fawn Boland  

  Little Fawn Boland 

 

 By      /s/ Keith Justin Anderson  

Keith Justin Anderson   
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MEMORANDUM OF POINTS AND AUTHORITIES 

 
I. BACKGROUND 

 On September 15, 2017 the Coyote Valley Band of Pomo Indians (Tribe” or 

“Appellant”) filed a suit in the Coyote Valley Tribal Court (“Tribal Court”) within the 

Northern California Intertribal Court System entitled Coyote Valley Band of Pomo 

Indians v. American Arbitration Association, et. al.1 (Defendant’s Opposition to 

Plaintiff’s Proposed Order.) (CT 1104.) The Superior Court subsequently issued 

sanctions in the amount of $86,457 against the Tribe under Code of Civil Procedure 

(“CCP”) 128.5 to punish it for filing the lawsuit against the American Arbitration 

Association (“AAA”) and Respondent and for an ancillary letter sent to the AAA. (Notice 

of Entry of Order Granting Plaintiff’s Motion for Sanctions (“Sanctions Order”).) (CT 

1124-1130.) It characterized the suit and the attendant communication as actions or 

tactics that were taken in bad faith. The lower court also ordered a sanction in the amount 

of $1,500 pursuant to CCP 177.5 for failure to follow its prior order compelling 

mediation and /or arbitration. (Sanctions Order.) (CT 1124-1130.)   

Upon a party’s request, appellate courts have the same power as trial courts to take 

judicial notice of a matter properly subject to judicial notice. (See Lockley v. Law Office 

of Cantrell, Green, Pekich, Cruz & McCort (2001) 91 Cal.App.4th 875,881.) Further, a 

reviewing court may take judicial notice of a matter not before the trial court if the matter 

“is of substantial consequence to the determination of the action.” (People v. Terry 

(1974) 38 Cal.App.3d 432, 439; Evid. Code § 459, subds. (a), (c).)  

 The Tribe respectfully requests this Court to take judicial notice of the two 

exhibits attached to the Declaration of Little Fawn Boland. Each exhibit is of substantial 

consequence to the determination of this action because each exhibit aids the Tribe to 

properly refute various statements made by the Respondent in the Respondent’s Brief and 

																																																													
1 Case number 2017-01103-CO. 
2 The Tribe disputes that there are any active proceedings in the lower court regarding 
this alleged “fraud on the court,” nor have there been since the Respondent’s application 
was denied on May 24, 2019 and it was withdrawn on May 30, 2019. D
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Appellant’s Request for Judicial Notice - Page 5 of 12 

also corrects an incomplete filing made by the Respondent. Moreover, Respondent refers 

to topics covered in these documents yet they are not in the appellate record.  

Exhibit 1 relates to proceedings occurring after the Sanctions Order that is the 

subject of this appeal. It is a letter from the Northern California Intertribal Court System 

to Dario Navarro, current counsel to the Respondent. It was provided by hand to 

Respondent and Judge Behnke at an ex parte hearing held on May 24, 2019 but it does 

not appear in the Register of Actions. Little Fawn Boland states in her declaration that 

she believes that the lower court took it under submission. Out of an abundance of 

caution the document is being submitted through this Request of Judicial Notice, rather 

than the Motion to Augment, which is being filed concurrently. Based on the address on 

the letter it appears that it was also mailed directly to counsel for the Respondent on May 

23, 2019.  

Exhibits 2 is the September 18, 2017 Motion for Temporary Restraining Order 

and Preliminary Injunction, inclusive of exhibits, file stamped by the clerk of the 

Northern California Intertribal Court System for the Coyote Valley Band of Pomo 

Indians Tribal Court. The “Declaration of Colin C. West in Support of Motion for 

Sanctions and Pursuant to Local Rule 4.1” filed on June 28, 2018 (see CT 825-889) has 

attached as “Exhibit 4” (see CT 826, 857-881) the same motion but it is unstamped and 

the exhibits are not included. As such, the declaration is incomplete. It formed the basis 

for the Sanctions Order. It contains the communications to and from the AAA prior to the 

issuance of the sanctions.  

More detail about the relevance of Exhibits 1 and 2 and the appropriateness of 

judicial notice under California Evidence Code sections 452, 453, and 459 are explained 

below. 

/ 

/ 

/ 

/ 

/ 
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II. THIS COURT SHOULD TAKE JUDICIAL NOTICE OF THE FULL TEXT 

OF EACH EXHIBIT 

A. Letter from NCICS Judicial Council to D. Navarro and Copied to the 

Judicial Council of California 

A true and correct copy of the original letter dated May 23, 2019 sent by Sonny J. 

Elliott, Chairman of the NCICS Judicial Council to Dario Navarro, Esq. (and copied to 

Ann Gilmour of the Judicial Council of California) (referred to hereafter as the “NCICS 

Letter”) is attached to the Declaration of Little Fawn Boland as Exhibit 1.  

On May 22, 2019 the Respondent filed a 177-page document entitled the 

“Plaintiff’s Ex Parte Application for Temporary Restraining Order, Order to Show Cause 

re Preliminary Injunction, and Order for Expedited Discovery; Memorandum of Points 

and Authorities; Declarations of Robert Findleton, Dario F. Navarro, and Michael P. 

Scott; Certification re Notice” and a hearing occurred regarding it on May 24, 2020. (6 

CT 1291.) The basis of the hearing was the exact allegations presented in footnote 10 of 

the Respondent’s Brief on page 20-21 regarding an alleged “fraud on the court” by the 

Tribe and its counsel with regard to the legal status of the Tribal Court. The lower court 

did not sustain the request and on May 30, 2019 the Respondent formally withdrew the 

application. (6 CT 1291.) 

The Respondent states that a Motion to Dismiss this appeal based on the 

“disentitlement doctrine” is forthcoming based on the alleged “fraud on the court.” (RB 

20-21, fn. 10.) The whole of the argument in fn. 10 is part of establishing the “litigation 

misconduct and its ongoing contumacious violation of the multiple lower court orders.” 

(Id.) According to the Respondent, whether the Tribal Court is deserving of respect is 

“not ripe for review in this appeal as it is still the subject of the factual dispute in the trial 

court enforcement proceedings.”2 (Id.) It is important that a key document that the lower 

court had before it when it denied the application be part of this record as Respondent has 

																																																													
2 The Tribe disputes that there are any active proceedings in the lower court regarding 
this alleged “fraud on the court,” nor have there been since the Respondent’s application 
was denied on May 24, 2019 and it was withdrawn on May 30, 2019. 
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made it a major issue in his argumentation. As such, and in compliance with California 

Rules of Court rule 8.252(a)(2)(A), the letter is relevant to this appeal because it directly 

addresses the Respondent’s allegations. (RB 20-21 fn. 10).  

In Big Valley Band of Pomo Indians v. Superior Court (2005) 133 Cal.App.4th 

1185, 1192, n. 3, the court held that for judicial notice purposes a federally recognized 

tribe, a sovereign entity is similar to a state or territory. The Northern California 

Intertribal Court System is a sovereign consortium court of federally recognized tribes. A 

letter from its Judicial Council qualifies under Big Valley for judicial notice.  

Specifically, the existence of the letter (not the parties interpretation of what it 

signifies) is a fact that is not reasonably subject to dispute and is capable of immediate 

and accurate determination by resort to sources of reasonably indisputable accuracy. The 

NCICS letter shows the nature of the issue (as opposed to the truth of the allegations). It 

should be judicially noticed under Evid. Code § 459, subd. (h). Additionally, pursuant to 

Evid. Code § 452, subd. (c) the NCICS letter is an official act of a judiciary, and under 

Evid. Code § 452, subd. (d) it is a record from a judiciary. Thus, good cause exists for 

granting this request as to the NCICS Letter.  

B. The Correct Version of the Motion for Temporary Restraining Order and 

Preliminary Injunction 

The September 18, 2017 Motion for Temporary Restraining Order and 

Preliminary Injunction (referred to hereafter as the “TRO Motion”) is already in the 

“Declaration of Colin C. West in Support of Motion for Sanctions and Pursuant to Local 

Rule 4.1” filed on June 28, 2018 (see CT 825-889) attached as “Exhibit 4” thereto (see 

CT 826, 857-881). However, it is unstamped and the exhibits are not included. As such, 

what the Respondent submitted it to the lower court, it was incomplete.  

The Sanctions Order took issue with a letter which the lower court interpreted as 

threatening and designed to intimidate. It said, “on September 8, 2017, the Tribe 

threatened AAA that if it entertained Mr. Findleton's Request for Mediation/Arbitration, 

it would ‘publicize AAA's flippant disregard of tribal law, tribal courts and tribal 

sovereignty.’” (Sanctions Order.) (CT 1125.) The Respondent’s Brief has expanded the 
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argumentation throughout to cover all communications with the AAA being part of an 

illicit scheme. But for Respondent’s broad-brush arguments, a full record of all letters to 

and from the AAA before the sanctions were granted would not have been needed. When 

the Tribe started to go through the Respondent’s arguments, the Tribe’s counsel realized 

that the Respondent’s Declaration of Colin C. West in Support of Motion for Sanctions 

and Pursuant to Local Rule 4.1” filed on June 28, 2018 (see CT 825-889), “Exhibit 4” 

thereto (see CT 826, 857-881) was incomplete. 

Judicial notice of the TRO Motion is appropriate under Evidence Code section 

452(h) for facts and propositions that are not reasonably subject to dispute and are 

capable of immediate and accurate determination by resort to sources of reasonably 

indisputable accuracy. While the parties disagree over the argumentation in the TRO 

Motion the fact of its existence and its contents are not reasonably subject to dispute.  

Moreover, under Big Valley, judicial notice of this filing in the Tribal Court is appropriate 

under Evid. Code § 452, subd. (d) as a record of a judiciary. 

III. CONCLUSION 

 Based on the foregoing, the Tribe respectfully requests that this Court grant its 

Motion Requesting Judicial Notice of the documents described herein and attached 

hereto. 

 
 
Dated: June 30, 2020   Respectfully submitted,  
      
 
      By /s/ Little Fawn Boland  

  Little Fawn Boland 

 By      /s/ Keith Justin Anderson  

       Keith Justin Anderson   
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COURT OF APPEAL, FIRST APPELLATE DISTRICT 

 

Division Two 

 

STATE OF CALIFORNIA 

 
ROBERT FINDLETON, doing business 
as Terre Construction and also doing 
business as On-Site Equipment, 
 
                        Plaintiff and Respondent, 
 
v. 
 
COYOTE VALLEY BAND OF POMO 
INDIANS, 
 
                         Defendant and Appellant. 
 

 Court of Appeal No. A156459  
 
Superior Court No. SCUK CVG 12-
59929 
 
 
[PROPOSED] ORDER GRANTING 
MOTION REQUESTING JUDICIAL 
NOTICE 

 

 

 

 

 

   

 

 Pursuant to California Rules of Court, rules 8.520(g) and 8.252(a), and California 

Evid. Code §§ 452 and 459, Appellant Coyote Valley Band of Pomo Indians moved this 

Court to take judicial notice of the following documents, which are attached as Exhibits 1 

and 2 and bate stamped as RJN001 to RJN162. 

 

Based on the Declaration of Little Fawn Boland and the Memorandum of Points 

and Authorities accompanying the Motion Requesting Judicial Notice, we find that there 

are good and sufficient grounds for granting the relief requested. Accordingly, 
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Appellant’s Motion Requesting Judicial Notice is hereby granted, and IT IS HEREBY 

ORDERED that the following exhibits are admitted into the appellate record:  

Exhibit 1: The full text and original letter dated May 23, 2019 sent by Sonny J. Elliott, 

Chairman to the Northern California Intertribal Court System (“NCICS”) Judicial 

Council to Dario Navarro, Esq. and copied to Ann Gilmour of the Judicial Council of 

California. 

This appears at RJN001-RJN002.  

Exhibit 2: The full text and original Motion for Temporary Restraining Order and 

Preliminary Injunction dated September 18, 2017, inclusive of exhibits, file stamped by 

the clerk of the Northern California Intertribal Court System for the Coyote Valley Band 

of Pomo Indians Tribal Court.    

This appears at RJN003-RJN162.  

 

Dated:              

       Judge of the Court of Appeals 
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DECLARATION OF LITTLE FAWN BOLAND 

 
I, LITTLE FAWN BOLAND, declare as follows: 

1. I am an attorney duly licensed to practice in the State of California, and I 

am one of the attorneys for Appellant, Coyote Valley Band of Pomo Indians and, I am a 

member in good standing of the State Bar of California. The following stated facts are of 

my personal knowledge and, if called as a witness to do so, I could and would testify 

competently to their truth. Matters of information, belief or opinion stated herein I 

faithfully believe to be accurate.   

2. Attached hereto as Exhibit 1 is a true and correct copy of the full text and 

original letter dated May 23, 2019 sent by Sonny J. Elliott, Chairman and Northern 

California Intertribal Court System (“NCICS”) Judicial Council to Dario Navarro, Esq. 

and copied to Ann Gilmour of the Judicial Council of California. This appears at 

RJN001-RJN002. I believe that the lower court admitted it and took it under submission 

at the May 24, 2019 hearing on the “Plaintiff’s Ex Parte Application for Temporary 

Restraining Order, Order to Show Cause re Preliminary Injunction, and Order for 

Expedited Discovery; Memorandum of Points and Authorities; Declarations of Robert 

Findleton, Dario F. Navarro, and Michael P. Scott; Certification re Notice.”  

3. Attached hereto as Exhibit 2 is the full text and original Motion for 

Temporary Restraining Order and Preliminary Injunction dated September 18, 2017, 

inclusive of exhibits, file stamped by the clerk of the Northern California Intertribal Court 

System for the Coyote Valley Band of Pomo Indians Tribal Court. This appears at 

RJN003-RJN162.  

4. After Respondent raised arguments about the communications with the 

AAA that went beyond the lower court’s concerns with the September 8, 2020 

communication to the AAA I started to dig into the appellate record to refute his broad 

brush statements about the Tribe’s alleged litigation misconduct. The communications to 

and from the AAA are in the exhibits to the TRO Motion. I was previously unaware that 

the “Declaration of Colin C. West in Support of Motion for Sanctions and Pursuant to 
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Local Rule 4.1” filed on June 28, 2018 (see CT 825-889) which attached the TRO 

Motion as “Exhibit 4” (see CT 826, 857-881) was unstamped and the exhibits were not 

included. 

 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. 

 

Dated: June 30, 2020      

     By: /s/ Little Fawn Boland  
 
     Little Fawn Boland (SBN 240181) 
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EXHIBIT 1 TO RJN RJN002
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EXHIBIT 2 TO RJN RJN003
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EXHIBIT 2 TO RJN RJN004
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LITTLE FAWN BOLAND (SBN 240181) 
KEITH ANDERSON (SBN 282975) 
ELLEN VENEGAS (NM Bar No. 147370) 
CHRISTINA SNIDER (SBN 296694) 
CEIBA LEGAL, LLP 
35 Madrone Park Circle 
Mill Valley, CA 94941 
Telephone: (415) 684-7670 
Facsimile: (415) 684-7273 
 
MICHAEL V. BRADY (SBN 146370) 
BRADY & VINDING 
400 Capitol Mall, Suite 2640 
Sacramento, CA 95814 
Telephone: (916) 446-3400 
Facsimile: (916) 446-7159 
mbrady@bradyvinding.com 
 
 
Attorneys for Petitioner 
COYOTE VALLEY BAND OF POMO INDIANS 
 

 
NORTHERN CALIFORNIA INTERTRIBAL COURT SYSTEM 

COYOTE VALLEY TRIBAL COURT 
 
 

 
COYOTE VALLEY BAND OF POMO 
INDIANS, also known as the Shodakai 
Casino, DOES 1-50, 
 
 Petitioner, 
 
v. 
 
AMERICAN ARBITRATION 
ASSOCIATION, and ROBERT 
FINDLETON, doing business as Terre 
Construction and also doing business as On-
Site Equipment, 
 
 Defendant. 
 

 CASE NO. __________ 
 
 
PETITION FOR DECLARATORY  
AND INJUNCTIVE RELIEF 
 
 
 
 

 
 
 COMES NOW the Coyote Valley Band of Pomo Indians (“Petitioner” or “Tribe”), 

pursuant to NCICS Rule 7, and respectfully requests the Court issue an order for declaratory and 

injunctive relief, as detailed further herein.  As grounds for its Petition, the Tribe alleges the 

EXHIBIT 2 TO RJN RJN006
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following: 

INTRODUCTION 

1. This is an action for injunctive and declaratory relief by which the Tribe seeks: (1) an order 

enjoining Defendants American Arbitration Association (“AAA”) and Robert Findleton 

from engaging in mediation and arbitration proceedings regarding a dispute between Mr. 

Findleton and the Tribe; and (2) a declaration that AAA is without jurisdiction over the 

underlying dispute and that AAA and Mr. Findleton’s actions constitute ongoing violations 

of Tribal law.  

2. The underlying dispute in this matter between the Tribe and Defendant Findleton is related 

to actions occurring on the Tribe’s reservation, pursuant to contracts mandating the 

application of Tribal law and Tribal jurisdiction. 

3. The Defendants have ignored Tribal law, including the order issued by this Court holding 

that no court has the authority to compel the Tribe to arbitration.  AAA and Mr. Findleton 

are both well aware of this Court’s ruling, but continue to disregard it, thus engaging in 

ongoing violations of Tribal law. 

4. The Defendants’ ongoing violations of Tribal law are detrimental to the Tribe, tribal 

sovereignty, well-settled principles of federal Indian law, and the authority of this Court. 

JURISDICTION 

5. The Court has jurisdiction over the parties and the subject matter pursuant to the Document 

Embodying the Laws, Customs and Traditions of the Coyote Valley Band of Pomo Indians 

(“Tribal Constitution”) and well-settled principles of Indian law and jurisdictional law. 

6. “The Tribal Courts shall exercise jurisdiction over all cases or controversies within the 

Tribe’s jurisdiction . . . that arise under [the] Constitution, from the laws or the Tribe or 

which is otherwise inherent to the Tribal Courts’ sovereignty to hear such cases or 

EXHIBIT 2 TO RJN RJN007
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controversies.”  Tribal Constitution, Art. XIV, Sec. 1.  The jurisdiction of the Court extends 

to all lands and resources within the Coyote Valley Indian Reservation, and all persons 

within any territory under the jurisdiction of the Tribe.  Tribal Constitution, Art. II, Sec. 1. 

7. The Court has jurisdiction over Mr. Findleton based on his consensual relationship with the 

Tribe, which included express consent to Tribal law and Tribal jurisdiction. 

8. The Court has jurisdiction over AAA based on its deliberate insertion into a dispute arising 

out of contracts that are expressly governed by Tribal law and subject to Tribal jurisdiction.  

AAA’s systematic and continuous contacts with the Tribe all arise out of and are connected 

with activities occurring solely within the reservation of the Tribe. 

9. The Court also has jurisdiction over AAA because, in proceeding with arbitration, it has 

created continuing obligations between itself and the Tribe, and in doing so has manifestly 

availed itself of the privilege of doing business in the forum where the Tribe resides. 

10. AAA is not shielded by arbitral immunity because it is acting in the absence of jurisdiction. 

11. The subject matter of this dispute is the ongoing violation of Tribal law.  The Court’s 

exercise of jurisdiction over such allegations is appropriate and necessary to protect Tribal 

self-government.   

PARTIES 

12. Petitioner Coyote Valley Band of Pomo Indians is a federally recognized Indian tribe 

with its reservation located in Mendocino County, California.   

13. Defendant American Arbitration Association is a large private arbitration company that 

provides mediation and arbitration services in exchange for a fee.  AAA is currently 

proceeding with mediation (Case # 02-17-0003-3765) and arbitration (Case # 01-17-0003-

3765) proceedings between the Tribe and Defendant Findleton. 

14. Defendant Robert Findleton is the principal of two companies that entered into contracts 

EXHIBIT 2 TO RJN RJN008
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with the Tribe, Terre Construction and On-Site Equipment Rental, to perform on-

reservation construction and equipment rental services associated with the development of 

the Tribe’s failed hotel and casino project.  

STATEMENT OF FACTS 

15. This matter arises from an underlying dispute involving work performed on the Tribe’s 

reservation pursuant to contracts that were negotiated and executed on the Tribe’s land, and 

which are governed by Tribal law and the jurisdiction of the Tribe. 

16. In 2007, the Tribe contracted with Mr. Findleton, doing business as Terre Construction and 

On-Site Equipment Rental, to perform certain construction-related tasks associated with the 

development of the Tribe’s failed hotel and casino project.  Mr. Findleton is the principal 

of both companies.   

Relevant Agreements 

17. The contracts relevant to this matter are the American Institute of Architects Agreement 

between the Tribe and Terre Construction (“Construction Agreement”), attached as Exhibit 

A, and the On-Site Equipment Rental Agreement (“Rental Agreement”), attached as 

Exhibit B.1   

18. The Construction Agreement contains provisions stating that it “shall be governed by the 

law of the Coyote Valley Band of Pomo Indians,” that “[i]f a particular issue is not covered 

by such law, federal law shall govern” and that “[t]he Contractor agrees to the jurisdiction 

of the Coyote Valley Band of Pomo Indians.”  Exhibit A at 006 (§ 18.1.2).  

19. The Rental Contract does not specify governing law, but it does state that it is “deemed to 

1 All Exhibits are included in the Petitioner’s Appendix of Exhibits to Petition for Declaratory and Injunctive Relief 
and Motion for Temporary Restraining Order and Preliminary Injunction (“Appendix of Exhibits”), filed 
concurrently with this Petition.  Page number citations are to the consecutively-paginated numbers in the Appendix 
of Exhibits. 
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have been negotiated and executed within the Coyote Valley Indian Reservation” (Exhibit 

B at 011 (§ 22.E)) and that state taxes do not apply, but Tribal taxes will be assessed (Id. at 

010 (§ 21)).  These terms lead to the logical conclusion that the contract is governed by 

Tribal law and subject to Tribal jurisdiction. 

20. Both the Construction and Agreement and Rental Agreement contain arbitration clauses 

stating that the parties agree to arbitrate in accordance with AAA rules.  Both agreements 

also expressly state they do not waive the Tribe’s immunity. 

21. The Construction Agreement states: “[n]o term or provision in this Agreement shall be 

construed as a waiver of the sovereign immunity of the Coyote Valley Band of Pomo 

Indians.  The Parties specifically agree that the sovereign immunity of [the] Coyote Valley 

Band of Pomo Indians shall not be waived for disputes or other matters related to this 

Agreement.” Exhibit A at 005 (§ 9.10.8). 

22. The Rental Agreement similarly states: “[n]o term or provision of this Agreement shall be 

construed as a waiver of sovereign immunity of the Coyote Valley Band of Pomo Indians.  

The parties specifically agree that the sovereign immunity of the Tribe shall not be waived 

for disputes or other matters related to this Agreement.”  Exhibit B at 011 (§ 22.D). 

23. A Tribal Council Resolution purporting to waive the Tribe’s immunity in regard to the 

underlying dispute was declared by this Court to be invalid.  See July 6 Order, attached as 

Exhibit E. 

24. In totality, Mr. Findleton agreed in the Construction Agreement, Rental Agreement and 

the Tribal Council Resolution to Tribal venue and jurisdiction, Tribal choice of law, situs 

of the contracts being the Tribe’s Reservation, Tribal taxing authority, that the Tribe 

could repudiate state court jurisdiction over any disputes and that the Tribe was not 

waiving its sovereign immunity for disputes related to the contracts.  Mr. Findleton also 
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agreed in the contracts to use best efforts to avoid California taxing jurisdiction over the 

project, and never complained about the Tribe’s laws or sovereignty, both of which 

provide the legal basis for the right of the Tribe to construct the gaming facility and pay 

Mr. Findleton in the first place.   

Underlying Tribal Court Case 

25. The Tribal Court considered and ruled on various issues regarding the Tribe and Defendant 

Findleton in Case No. NCICS-CV-2017-0001-JW.  

26. By order dated July 6, 2017, the Court ruled that the state court does not have jurisdiction 

to order parties to arbitrate and that the Tribe had not waived its sovereign immunity, 

resulting in no court having jurisdiction to order the parties to arbitrate.  Exhibit E at 024. 

27. The Court also ruled that it would not grant comity to state court orders regarding this 

matter “given the lack of state court jurisdiction, as well as the overriding interest in Tribal 

jurisdiction.”  Id. at 023. 

28. After a thorough analysis, the Court held: “[s]imply put, the Tribe failed to waive its 

sovereign immunity, and neither the state courts, nor this court has the jurisdiction to 

compel the Tribe to arbitrate.”  Id. at 024. 

29. Mr. Findleton was served a copy of the July 6 Order by email from the Tribal Court.  

30. AAA received a copy of the July 6 Order from the Tribe on August 22, 2017. 

Arbitration Proceedings 

31. AAA has engaged in numerous communications with the Tribe and Mr. Findleton, 

attempting to proceed with mediation and arbitration, allegedly pursuant to the terms of the 

agreements between the parties and an order issued on April 25, 2017 by the Mendocino 

County Superior Court compelling mediation and arbitration.  

32. On August 17, 2017, AAA sent notice to the Tribe and Mr. Findleton that it re-opened the 
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arbitration, at the request of Mr. Findleton, because a state court-ordered stay had been 

lifted.  See August 17, 2017 AAA Letter, attached as Exhibit F. 

33. In response to AAA’s decision to re-open the arbitration, the Tribe notified AAA, by letter 

dated August 22, 2017, that the Tribal Court ruled on the matter and held that the state 

court did not have jurisdiction to order the Tribe to arbitration, and that the Tribe had not 

validity waived its sovereign immunity in the Rental Agreement, Construction Agreement, 

or related documents.  See August 22, 2017 Letter to AAA, attached as Exhibit G.  The 

Tribe attached a copy of the July 6 Order to the correspondence.  See id. at 032–042. 

34. On August 29, 2017, the AAA acknowledged the Tribe’s August 22 letter, and “made an 

initial administrative determination to proceed with [the] arbitration.”  See August 29, 2017 

AAA Letter, attached as Exhibit H.  In support of its decision, the AAA pointed to the 

contract requiring the parties to arbitrate, and the state court order directing “the parties to 

arbitrate pursuant to the terms of their contract.”  Id. at 043.  The AAA disregarded the 

order of the Tribal Court in favor of the state court order, stating “[w]hile the Tribal Court 

ruled that the state court did not have jurisdiction over the [Tribe], the Tribal Court did not 

order a stay of these proceedings. As such, this arbitration will proceed . . . .”  Id. 

35. On August 30, 2017, the Tribe notified the AAA that it would not participate in arbitration, 

and explained again that “[o]n July 6, 2017, the [Tribal Court] concluded the Superior 

Court is powerless to compel the Tribe to arbitration, rendering the Superior Court’s order 

meaningless.”  See August 30, 2017 Letter to AAA, attached as Exhibit I.  The Tribe 

further explained that Mr. Findleton “specifically agreed in the contracts that are the 

subject of this dispute to abide by Tribal law and to subject himself to Tribal jurisdiction. 

[The Tribe], on the other hand, specifically contracted to avoid dispute resolution in state 

court and to not be bound by state law.”  Id. at 045. 
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36. Later on August 30, 2017, the AAA sent a letter advising the Tribe that an administrative 

call commencing mediation and arbitration proceedings took place in the absence of the 

Tribe and that the Tribe will be deemed to have agreed to certain terms governing the 

arbitration if it does not submit further responses to the AAA—including terms recognizing 

the State Court order as valid.  See August 30, 2017 AAA Letter, attached as Exhibit J. 

37. By letter dated August 31, 2017, the Tribe was notified if it did not consent to mediation, 

arbitration proceedings would re-commence.  See August 31, 2017 Letter to AAA, attached 

as Exhibit K.   

38. The Tribe reiterated its previous response in yet another letter, sent to AAA on September 

8, 2017.  See September 8, 2017 Letter to AAA, attached as Exhibit L. 

39. By letter dated September 13, 2017, the Tribe again restated its position that it could not 

lawfully be compelled to arbitrate and included a written response to AAA’s proposed 

terms contained in its August 30, 2017 letter.  See September 13, 2017 Letter to AAA, 

attached as Exhibit M.  At the time of filing, the Tribe had not yet received a response from 

AAA. 

Defendants’ Ongoing Violations of Tribal Law 

40. Tribal law, which governs the agreements at issue, is expressed in part through Tribal 

Court decisions. 

41. The Tribal Court made abundantly clear that no court has the authority to order the parties 

to arbitration, and that the Tribe did not validly waive its sovereign immunity. 

42. The Defendants’ actions of pursuing and overseeing mediation and arbitration are contrary 

to and in violation of Tribal law. 

43. Mr. Findleton’s actions of requesting that AAA re-open arbitration proceedings and 

participating in those proceedings defy Tribal law, as expressed through this Court’s order.  
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The Order is clear that “neither the state courts, nor this court has the jurisdiction to compel 

the Tribe to arbitrate.”  Exhibit E at 024. 

44. AAA claims to proceed with arbitration pursuant to the contract terms (see Exhibits H, J), 

but completely disregards the contract terms that mandate the application of Tribal law and 

Tribal jurisdiction. 

45. AAA’s actions of proceeding with mediation and arbitration, under the guise of a state 

court order, are in violation of Tribal law.  

46. The ongoing arbitration proceedings invoked by Mr. Findleton and sanctioned by the AAA 

constitute ongoing harm to the Tribe’s sovereignty.   

47. AAA rules allow for arbitration to proceed even if a party elects not to participate.  The 

Defendants’ violations of Tribal law place the Tribe in the untenable position of being 

subject to an arbitration award issued against it without benefit of the Tribal processes 

agreed to by Mr. Findleton in the contracts that are the subject of the underlying dispute, or 

being forced to submit to a compulsion order from a foreign court that this Court ruled has 

no jurisdiction over the Tribe.   

COUNT I – DECLARATORY JUDGMENT 

AAA’s Lack of Jurisdiction 

48. The Tribe realleges paragraphs 1 through 47 and incorporates them by reference.  

49. AAA only has jurisdiction to proceed with mediation and arbitration proceedings pursuant 

to a valid agreement to arbitrate between parties.  A party cannot be subject to binding 

arbitration without either its prior contractual consent or its contemporaneous consent. 

50. This Court ruled that the Tribe did not consent to binding arbitration via prior contract 

because the Tribe did not waive its sovereign immunity.  The Tribe is not consenting to 

arbitration now. 
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51. The agreements at issue in this matter are governed by Tribal law, and subject to Tribal 

jurisdiction.  Tribal law, as expressed through this Court’s rulings, is clear that the state 

court does not have jurisdiction to order the parties to arbitrate, and that the Tribe did not 

validly waive its sovereign immunity to consent to arbitration. 

52. Because AAA may only obtain jurisdiction by consent (including consent by a valid court 

ordered compulsion to adhere to a prior valid contract), and there is no valid consent by the 

Tribe or valid court order compelling the Tribe to arbitrate, AAA is without jurisdiction 

over the dispute. 

COUNT II – DECLARATORY JUDGMENT 

AAA and Findleton’s Ongoing Violations of Tribal Law 

53. The Tribe realleges paragraphs 1 through 52 and incorporates them by reference.  

54. Legal action against a Tribe may not proceed in the absence of a waiver of tribal sovereign 

immunity.  This Court ruled that the Tribe did not lawfully waive its sovereign immunity 

and thus no valid waiver exists. 

55. AAA and Mr. Findleton’s actions of attempting to subject the Tribe to arbitration without 

its valid consent constitute ongoing and continuous violations of Tribal law. 

COUNT III – INJUNCTIVE RELIEF 

56. The Tribe realleges paragraphs 1 through 55 and incorporates them by reference.  

57. The Defendants’ actions deny the Tribe its sovereign right to determine the manner in 

which dispute resolution procedures may lawfully proceed against it, and constitutes 

ongoing harm to the Tribe. 

58. The Tribe is placed in the position of either refusing to participate in AAA proceedings and 

risking a default award issued against it, or being forced to participate in dispute resolution 

absent a valid waiver of sovereign immunity and risking the appearance of consent to AAA 
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proceedings. 

59. The only way to address the ongoing violations of Tribal law is through injunctive relief,

enjoining the Defendants from subjecting the Tribe to dispute resolution procedures to

which it did not validly consent.

PRAYER FOR RELIEF 

Based upon the allegations above, the Tribe respectfully prays for an Order of the Court:  

A. Declaring that (i) AAA is without authority to proceed with arbitration over the

underlying dispute, and (ii) the Defendants are engaging in ongoing violations of Tribal

law.

B. Permanently enjoining AAA from proceeding with mediation (Case # 02-17-0003-3765)

and arbitration (Case # 01-17-0003-3765), and permanently enjoining Defendant

Findleton from pursuing such claims; and

C. Granting such other and further relief as the Court deems just and proper.

Dated this 15th day of September 2017. 

CEIBA LEGAL, LLP 

By: 

Little Fawn Boland 
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 COMES NOW the Coyote Valley Band of Pomo Indians (“Petitioner” or “Tribe”), 

pursuant to NCICS Rule 10, and respectfully requests the Court issue a temporary restraining order 

and preliminary injunction, as detailed further herein.  As grounds for its motion, the Tribe states 

the following: 

INTRODUCTION 

  This motion (“Motion”) is filed in conjunction with a petition for injunctive and 

declaratory relief (“Petition”) by which the Tribe seeks: (1) an order permanently enjoining 

Defendants American Arbitration Association (“AAA”) and Robert Findleton (“Mr. Findleton”) 

from engaging in mediation and arbitration proceedings regarding a dispute between Mr. Findleton 

and the Tribe; and (2) a declaration that AAA is without jurisdiction over the underlying dispute 

and that AAA and Mr. Findleton’s actions constitute ongoing violations of Tribal law.  The 

allegations in the Petition are incorporated herein. 

 Despite this Court’s ruling that the arbitration clauses in the contracts between the Tribe 

and Mr. Findleton are not enforceable, that the Superior Court of Mendocino County (“State 

Court”) is without power to compel the Tribe to arbitration, and that the Tribe has not waived 

immunity, Mr. Findleton continues to proceed with arbitration and AAA continues to oversee that 

arbitration.  The Tribe currently suffers harm by the Defendants’ actions, and additional injury is 

imminent.  Accordingly, preliminary injunctive relief is warranted.  A temporary restraining order 

and preliminary injunction will preserve the status quo and prevent additional irreparable harm to 

the Tribe until the Court has the opportunity to rule on the merits of the underlying Petition.  

BACKGROUND ON AAA 

 AAA is an unremarkable corporation providing mediation and arbitration services in 

exchange for a fee.  Like many corporations, it offers its services to potential customers through a 

variety of advertising mediums, including promotional materials that tout its inclusion in “most of 
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the [construction] industry’s standard contracts.”  Exhibit N at 057.1  Customers may accept 

AAA’s offer by incorporating its standard mediation or arbitration terms into a contract.  

Alternatively, potential customers may make a counteroffer whereby they alter the standard terms 

under which a mediation or arbitration may proceed.  AAA assents to a potential customer’s 

counteroffer to facilitate a mediation or arbitration under alternate terms when it accepts money as 

consideration for such services.  

 AAA’s corporate model most closely resembles companies like Comcast and AT&T.  

These service providers are regulated by a combination of state, federal and tribal law, and the 

rules they must follow differ from jurisdiction to jurisdiction, depending on the locations of the 

customers they serve.  When Comcast or AT&T offer services to a person in California, the 

company must abide by the regulations imposed on it by the state of California.  When Comcast or 

AT&T offer services to a person in Alabama, the company must abide by the regulations imposed 

on it by the state of Alabama.   

 The question presented to this Court is whether AAA, another company regulated by the 

laws of the jurisdiction in which it operates, should be treated materially different.  

 The answer provided by this Motion is “no.” 

 Although AAA is sometimes referred to as “quasi-judicial,” it must submit to the laws of 

the jurisdictions to which it avails itself.  In this sense, when it enters a territory it does so as a sort 

of “domestic dependent adjudicator.”  Any jurisdiction it may have over a person is purely a 

construct of contract, devoid of inherent authority.  Unlike state, federal and tribal courts, which 

derive jurisdiction by a combination of sovereign territory and law, the proverbial “long-arm” of 

AAA’s jurisdiction reaches only as far as a person may agree in contract.  Moreover, such 

1 All Exhibits are included in the Petitioner’s Appendix of Exhibits to Petition for Declaratory and Injunctive Relief 
and Motion for Temporary Restraining Order and Preliminary Injunction (“Appendix of Exhibits”), filed concurrently 
with this Petition.  Page number citations are to the consecutively-paginated numbers in the Appendix of Exhibits. 
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jurisdiction is necessarily restrained by the limitations placed upon it by the laws of the sovereign 

in which it operates.   

 As this Motion will demonstrate, AAA accepted the offer of Mr. Findleton and the Tribe to 

conduct arbitration and mediation services pursuant to Tribal law; a Tribal court order denied 

AAA jurisdiction over the Tribe in the pending AAA matter of Robert Findleton v. Coyote Valley, 

AAA Case Number: 01-17-0003-3765 (“Findleton Matter”); and AAA, by accepting the offer of 

Mr. Findleton and the Tribe (collectively, the “Parties”), availed itself to the jurisdiction of the 

Tribe and, as such, the jurisdiction of the Tribal Court.   

 By availing itself to the Tribal Court, AAA presumptively subjects itself to this Court’s 

orders, save some countervailing principle of jurisprudence.  The Tribe recognizes that quasi-

judicial entities are ordinarily entitled to arbitral immunity, but also that such immunity is not 

absolute.  As the Supreme Court ruled in Mireles v. Waco 502 US 9, 12 (1991), immunity may be 

“overcome” where the adjudicator has acted “in the complete absence of all jurisdiction.”  This 

Court has already ruled that the State Court had no jurisdiction to compel the Tribe to participate 

in an AAA-administrated arbitration.  The Tribe now respectfully asks this Court to find that 

AAA, in relying on the State Court’s compulsion order to hear the Findleton Matter, is acting in 

the complete absence of all jurisdiction.  As such, AAA may not be afforded arbitral immunity and 

must be enjoined from conducting arbitration proceedings without the Tribe’s consent.    

LEGAL STANDARDS 

 The purpose of preliminary injunctive relief is to “preserve the status quo and the rights of 

the parties until a final judgment issues in the cause.”  U.S. Philips Corp. v. KBC Bank N.V., 590 

F.3d 1091, 1094 (9th Cir. 2010) (citing Univ. of Tex. v. Camenisch, 451 U.S. 390 (1981); Sierra 

On-Line, Inc. v. Phoenix Software, Inc., 739 F.2d 1415, 1422 (9th Cir. 1984)).  The “status quo” 
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refers to the legally relevant relationship between the parties before the controversy arose.2  See 

Ariz. Dream Act Coal. v. Brewer, 757 F.3d 1053, 1061 (9th Cir. 2014) (citation omitted). 

 The Tribe seeks both an immediate temporary restraining order—enjoining the Defendants’ 

actions until the Court holds a hearing to determine whether a preliminary injunction should be 

issued, and a preliminary injunction—enjoining the Defendants’ actions until the Court rules on 

the merits of the Petition.  A court may issue a temporary restraining order before an adverse party 

has had an opportunity to respond to a motion for preliminary injunction if the requesting party 

“clearly show[s] that immediate and irreparable injury, loss, or damage will result to the movant 

before the adverse party can be heard in opposition.”  Fed. R. Civ. Proc. 65(b)(1)(A). 

 It is well within the authority and discretion of a trial court to grant preliminary injunctive 

relief.  See, e.g., Tri-State Generation & Trans. Ass’n Inc. v. Shoshone River Power, Inc., 805 F.2d 

351, 354 (10th Cir. 1986) (“The issuance or dissolution of a preliminary injunction is within the 

sound discretion of the trial court and can be set aside only if it is based on an error of law or 

constitutes an abuse of discretion.”).  Courts have the authority to grant preliminary injunctive 

relief even if an arbitration clause exists.  As the Ninth Circuit held, “a district court may issue 

interim injunctive relief on arbitrable claims if interim relief is necessary to preserve the status quo 

. . . .”  Toyo Tire Holdings of Ams., Inc. v. Cont’l Tire N. Am., Inc., 609 F.3d 975, 981 (9th Cir. 

2010); see also Benihana, Inc. v. Benihana of Tokyo, LLC, 784 F.3d 887, 894–95 (2d Cir. 2015) 

(“Where the parties have agreed to arbitrate a dispute, a district court has jurisdiction to issue a 

preliminary injunction to preserve the status quo pending arbitration.”). 

 To obtain preliminary injunctive relief, a plaintiff must establish that it is (1) likely to 

2 Though disputes between Mr. Findleton and the Tribe have been ongoing for several years, the present controversy, 
as outlined in the Petition, is the Defendants’ ongoing violation of Tribal law (and specifically the Court’s July 6 
Order).  The status quo is thus the legally relevant relationship between the parties following the July 6 Order, i.e., the 
arbitration clauses are unenforceable, no valid waiver of tribal sovereign immunity exists, and no court has the 
authority to compel the parties to arbitrate.  
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succeed on the merits; (2) likely to suffer irreparable injury if preliminary relief is denied; (3) the 

balance of equities tips in the plaintiff’s favor; and (4) and injunction would serve the public 

interest.  See Winter v. Natural Resources Defense Council, 555 U.S. 7, 20 (2008).  “The elements 

of the preliminary injunction test must be balanced, so that a stronger showing of one element may 

offset a weaker showing of another.”  Villegas Lopez v. Brewer, 680 F.3d 1068, 1072 (9th Cir. 

2012).  All of these factors are satisfied in this case, as outlined below.  

A. The Tribe is Likely to Succeed on the Merits. 

The merits of this case concern whether the Defendants are acting in violation of Tribal 

law.  The Tribe is likely to prevail on the merits because: this Court has jurisdiction over the 

Defendants and the subject matter; the Defendants are clearly violating Tribal law; and the Court 

has the authority to grant the relief requested by the Tribe in its Petition.  Even so, the Court need 

not make a full determination of the merits of the case at this stage in the proceedings.  It is enough 

for a plaintiff to raise, “serious questions going to the merits” of the case when it has made a strong 

showing of all other factors in support of preliminary relief.  See Alliance for the Wild Rockies v. 

Cottrell, 632 F.3d 1127 (9th Cir. 2011). 

1. The Tribal Court Has Jurisdiction over the Parties and Claims  

The Tribal Court is authorized to “exercise jurisdiction over all cases or controversies 

within the Tribe’s jurisdiction . . . that arise under [the] Constitution, from the laws of the Tribe or 

which is otherwise inherent to the Tribal Courts’ sovereignty to hear such cases or controversies.”  

Tribal Constitution, Art. XIV, Sec. 1.  The claims at issue in the Petition concern violations of 

Tribal law, as such law is expressed through Tribal Court orders.  This case falls squarely within 

the Courts’ inherent sovereignty to rule upon—it is entirely appropriate and within the Court’s 

authority to determine whether individuals are in violation of its rulings.  That is especially true 

when the Court’s rulings are based on the interpretation of contracts negotiated and entered into on 
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Tribal land, for work to be performed on reservation, and specifically governed by the laws and 

jurisdiction of the Tribe. 

The Court’s authority to rule on this subject matter is enhanced by the fact that the 

underlying contracts at issue contain Mr. Findleton’s express consent to Tribal jurisdiction.  See 

Montana v. United States, 450 U.S. 544, 565 (1981) (holding that tribes may regulate non-Indians 

who enter into consensual relationships with the tribe).  For the same reasons, the Tribal Court has 

personal jurisdiction over Mr. Findleton.3 

The Tribal Court also has jurisdiction over AAA, based on its deliberate insertion into and 

control over a dispute regarding contracts governed by Tribal law and under the jurisdiction of the 

Tribe.  AAA derives its authority solely from the terms of contracts between parties (see AT&T 

Techs. v. Communs. Workers of Am., 475 U.S. 643, 648–49 (1986)), and here the contracts dictate 

the application of Tribal law and submission to the jurisdiction of the Tribe.  Though AAA is not a 

party to those contracts, any authority it has derives solely from their terms.   

Further, AAA engaged (and engages) in continuous and systematic contacts with the 

forum, by way of numerous communications sent to the Tribe as the named Respondent in 

arbitration proceedings.  The present litigation arises directly from AAA’s decisions as expressed 

in its written correspondence.  The Supreme Court has made clear that this type of interaction is 

grounds for jurisdiction over a party:  

Where a forum seeks to assert specific jurisdiction over an out-of-state defendant 
who has not consented to suit there, [the] “fair warning” requirement is satisfied if 
the defendant has “purposefully directed” his activities at residents of the forum . . . 
and the litigation results from alleged injuries that “arise out of or relate to” those 
activities. 

 
Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472 (1985) (citations omitted); see also Int’l Shoe 

Co. v. Washington, 326 U.S. 310, 316 (1945).  It is of no importance that AAA representatives 
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have not been physically present on Tribal land.4  “So long as a commercial actor’s efforts are 

‘purposefully directed’ toward residents of another State, [the Supreme Court has] consistently 

rejected the notion that an absence of physical contacts can defeat personal jurisdiction there.”  

Burger King Corp., 471 U.S. at 476.   

 Moreover, AAA’s contacts with the Tribe clearly place obligations on the Tribe.  See 

Section B, infra (discussing AAA correspondence).  When a defendant “has created ‘continuing 

obligations’ between himself and residents of the forum . . . he manifestly has availed himself of 

the privilege of conducting business there” and “it is presumptively not unreasonable to require 

him to submit to the burdens of litigation in that forum as well.” Burger King Corp., 471 U.S. at 

475–76.  

AAA “should have reasonably anticipated that [these] interactions might ‘trigger’ tribal 

authority.” Water Wheel Camp Rec. Area, Inc. v. Larance, 642 F.3d 802, 818 (2011).  

Additionally, the Tribe made it abundantly clear that it would seek appropriate relief in the Tribal 

Court.  See Exhibit I at 046 (“[T]he Tribe will seek an appropriate response from the Tribal Court 

to halt these proceedings.”).  AAA effectively invited the Tribe to seek such relief, explaining that 

the decision to proceed with arbitration was based in part on the lack of a stay from the Tribal 

Court.  See Exhibit H at 043.  These interactions are more than enough for AAA to “reasonably 

anticipate being haled into” the Tribe’s court.  World-Wide Volkswagen Corp. v. Woodson, 444 

U.S. 286, 297 (1980). 

2. The Defendants’ Actions Constitute Ongoing Violations of Tribal Law  

 As alleged in the Petition, this case concerns the Defendants’ ongoing violations of Tribal 

3 The Tribal Court has previously engaged in extensive analysis of whether it has jurisdiction over Mr. Findleton, in 
Case No. NCICS-CV-2017-0001-JW. 
4 Though AAA has not yet been physically present on the reservation, any arbitration would very likely take place on 
the Tribe’s land.  AAA practices dictate that the arbitration locale would be the reservation.  See Construction Industry 
Arbitration Rules and Procedures, R-12 (amended and effective July 1, 2015). 
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law, as evidenced through their disregard of this Court’s rulings.  Pursuant to agreements between 

the parties, Mr. Findleton filed a claim for arbitration with AAA, and AAA agreed to hear the 

matter.  Mr. Findleton also obtained an order from the State Court compelling the parties to 

participate in mediation and arbitration.  However, the contracts at issue did not authorize State 

Court jurisdiction or the application of state law, nor did it authorize AAA to accept matters 

directed to it by the State Court.  Moreover, on July 6, 2017, this Court ruled that the State Court 

does not have jurisdiction to order the Tribe to arbitrate and that the Tribe had not waived its 

sovereign immunity, resulting in no court having jurisdiction to compel the parties to arbitrate.  

See Exhibit E.  

 The Defendants’ actions of pursuing and overseeing mediation and arbitration are contrary 

to the July 6 Order.  Specifically, the Court ruled that the Tribe did not waive its sovereign 

immunity and cannot be compelled to arbitrate.  Sovereign immunity is not a discretionary 

doctrine, yet the Defendants are ignoring this Court’s order holding the Tribe did not waive its 

immunity.  See Chemehuevi Indian Tribe v. California State Bd. of Equalization, 757 F.2d 1047 

(9th Cir. 1985) (“[S]overeign immunity is not a discretionary doctrine that may be applied as a 

remedy depending on the equities of a given situation.”) (citation omitted). Despite the July 6 

Order, the Defendants continue to proceed with mediation and arbitration, in defiance of the 

applicable Tribal law.  

 AAA claims to proceed with arbitration pursuant to contract terms (see Exhibits H, J) but 

completely disregards the express contract terms that mandate the application of Tribal law and 

Tribal jurisdiction.  Were AAA to honor the terms of the contract, it would be required to adhere to 

Tribal law, including the orders of this Court, which clearly stated that “neither the state courts, 

nor this court has the jurisdiction to compel the Tribe to arbitrate.”  Exhibit E at 024.   
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3. The Court Has the Authority to Grant the Permanent Relief Requested 

The Tribe acknowledges AAA Construction Industry Arbitration Rules, R-49,5 which 

states that “[n]either AAA nor any arbitrator in a proceeding under these rules is a necessary or 

proper party in judicial proceedings relating to the arbitration.”  The same rule also states 

“[p]arties to an arbitration under these rules shall be deemed to have consented that neither AAA 

nor any arbitrator shall be liable to any party in any action for damages or injunctive relief for any 

act or omission in connection with any arbitration under these rules.”  However, this Court 

determined in its July 6 Order that the Tribe is not properly a party to the arbitration.  Exhibit E at 

014, 024.  As such, AAA is acting in the absence of the consent necessary to establish an 

arbitrator’s jurisdiction because “arbitration is a matter of contract and a party cannot be required 

to submit to arbitration any dispute which he has not agreed so to submit.”  AT&T Techs., 475 U.S. 

at 648.    

The Tribe also acknowledges that AAA would ordinarily be protected by the doctrine of 

arbitral immunity based on AAA’s quasi-judicial status.  Two significant Supreme Court 

precedents remove any claims to immunity here.  

First, the Tribe requests prospective equitable relief only, which is not prohibited against 

officials cloaked with immunity for ongoing violations of law.  See Ex Parte Young, 209 U.S. 123 

(1908).  As discussed in Section A.2, supra, the Tribe presented AAA with a Court order holding 

the Tribe had not waived its immunity.  Lawfully, it has no choice but to recognize the immunity 

of the Tribe.  Cf. California ex rel. California Dep’t of Fish & Game v. Quechan Tribe of Indians, 

595 F.2d 1153, 1155 (9th Cir. 1979) (“Sovereign immunity involves a right which courts have no 

choice, in the absence of a waiver, but to recognize.”  (emphasis added)).  To proceed otherwise 

5 This citation is to the 2005 version of the Construction Industry Arbitration Rules, the rules in effect at the time the 
relevant contracts were executed. 
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constitutes a disregard for well-settled principles of Indian law, and a violation of Tribal law.  

Quasi-judicial immunity cannot be a shield to a forum’s authority to enjoin unlawful activity.6  

Second, “a judge is not immune for actions, though judicial in nature, taken in the complete 

absence of all jurisdiction.”  Mireles v. Waco, 502 U.S. 9, 12 (1991) (citations omitted).  This 

sentiment was echoed by the Ninth Circuit, which explained that “arbitral immunity extends only 

to those acts taken by arbitrators ‘within the scope of their duties and within their jurisdiction.’”  

Sacks v. Dietrich, 663 F.3d 1065, 1069 (9th Cir. 2011) (citation omitted). 

AAA is without jurisdiction over the matter by order of this Court, which determined that 

there was no waiver of sovereign immunity and resultantly no clear agreement to submit to 

arbitration or to State Court processes to compel arbitration.  Arbitrators and sponsoring 

organizations “derive their authority to resolve disputes only because the parties have agreed in 

advance to submit such grievances to arbitration.”  AT&T Techs., 475 U.S. at 648–49 (citation 

omitted).  When a court has ruled that agreements containing arbitration clauses are unenforceable, 

it is abundantly clear that no agreement exists and any arbitrators to the unenforceable agreement 

are without jurisdiction.  This Court’s holding that “neither the state courts, nor this court has the 

jurisdiction to compel the Tribe to arbitrate” (Exhibit E at 024) conclusively shows a “clear 

absence of all jurisdiction” prohibiting AAA from proceeding (Stump v. Sparkman, 435 U.S. 349, 

356–57 (1978) (citation omitted).   

Yet, even if the Tribe had waived its sovereign immunity, the plain language of the 

contracts that are the subject of this dispute alone would deny AAA any authority to proceed 

without a Tribal Court order.  Recalling that AAA derives its authority solely from the terms of 

contracts between parties (see AT&T Techs., 475 U.S. at 648–49 ), it is important to identify the 

6 Though some federal courts have held that arbitration organizations should not be subject to suit in matters where 
their jurisdiction is questioned (see, e.g., Int’l Med. Group, Inc. v. Am. Arbitration Ass’n, 312 F.3d 833, 843 (7th Cir. 
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basic “offer,” “assent” and “consideration” made among AAA, Mr. Findleton and the Tribe 

regarding AAA’s involvement in dispute resolution.  AAA is the “standard” dispute resolution 

facilitator included in template AIA construction contracts.  See Exhibit N; Exhibit O at 119.  

Their template is readily available on the Internet, and acts as an invitation or “offer” to use 

AAA’s Construction Industry Arbitration Rules.7  AAA’s Construction Industry Arbitration Rules 

are the default, “pre-packaged” rules under the template AIA contract used by the parties. 

The terms of the original offer, as expressed in the Construction Industry Arbitration Rules, 

would have deemed the Parties to have consented that judgment upon the arbitration award may be 

entered in any federal or state court having jurisdiction.  Rule R-49.  But rather than accept AAA’s 

original offer, the Parties modified the AIA template contract such that AAA’s services would be 

subject to Tribal law and Tribal jurisdiction, and expressly prohibited the State Court from having 

any role in compulsion or enforcement of arbitration proceedings.  Exhibit E at 019.  Moreover, it 

limited the enforcement of an arbitration to be conducted in accordance with applicable law in any 

court having competent jurisdiction.  Id.  By doing so, the Parties effectuated a “counteroffer” that 

replaced state jurisdiction with Tribal jurisdiction. AAA accepted the counteroffer, including the 

contractual language modifying AAA’s standard rules, when it accepted Mr. Findleton’s filing fee. 

See Exhibit C. 

By accepting the counteroffer, AAA agreed to conduct arbitration pursuant to Tribal law, 

subject to Tribal jurisdiction.  Tribal law, as pronounced by this Court in the July 6 Order, declared 

the Tribe may not be compelled to arbitration by the State Court because, with or without a waiver, 

it has no jurisdiction over the Findleton Matter.  An arbitrator’s jurisdiction is limited to the extent 

such jurisdiction is agreed to by contract, and the contract at issue here prohibits the AAA from 

2002); New Eng. Cleaning Servs. v. Am. Arbitration Ass’n, 199 F.3d 542, 546 (1999) none of those cases have alleged 
ongoing violations of law, as here.   
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accepting jurisdiction on the basis of a State Court order alone.  Nonetheless, a State Court order is 

the entirety of their claim to jurisdiction.  See Exhibit F.  As such, their claim to jurisdiction is 

without merit and any claim to arbitral immunity must fail. 

4. At a Minimum, the Tribe Has Shown Serious Questions Going to the Merits 

Though the Tribe is confident that it has shown the likelihood of success on the merits, the 

Court may properly grant preliminary injunctive relief without a full consideration of the issues 

raised in the Petition.  A “sliding scale” analysis of the preliminary relief factors is appropriate 

when the moving party alleges serious questions going to the merits of the case, as well as a strong 

showing on other preliminary relief factors.  See Farris v. Seabrook, 677 F.3d 858, 864 (9th Cir. 

2012); Alliance for the Wild Rockies, 632 F.3d at 1131–32.  As detailed below, the Tribe makes a 

strong showing of all remaining factors, and so balancing is appropriate if the Court is not swayed 

on the merits of the case at this time. 

B. The Tribe Will Suffer Irreparable Injury Without Preliminary Relief. 

Irreparable harm is harm “for which there is no adequate legal remedy, such as an award of 

damages.”  Ariz. Dream Act Coal., 757 F.3d at 1068.  To fulfill this factor, the party requesting 

preliminary relief “must establish that irreparable harm is likely, not just possible.”  Alliance for 

the Wild Rockies, 632 F.3d at 1131 (emphasis in original) (citing Winter, 555 U.S. at 22).  The 

harm that the Tribe has experienced and will continue to be subject to is infringement on tribal 

sovereignty due to it being compelled to participate in proceedings for which no valid waiver of 

immunity exists, and for which a foreign court with no jurisdiction over the matter has directed the 

Tribe to attend.  The Tribe is harmed by being forced to choose between forgoing its sovereign 

right to create and be governed by its own laws, or risk a default award.  

7 A sample AIA contract may be downloaded at: http://aiad8.prod.acquia-sites.com/sites/default/files/2017-
04/A201_2017%20sample%20%28002%29.pdf.  
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Courts consistently hold that infringement on tribal sovereignty and self-governance 

constitutes irreparable harm for preliminary injunctive relief.  See, e.g., Poarch Band of Creek 

Indians v. Hildreth, 656 F.App’x 934, 944 (11th Cir. 2016) (state regulation by means of a tax 

assessment amounted to an “irreparable violation of tribal sovereignty”); Ute Indian Tribe v. Utah, 

790 F.3d 1000 (10th Cir. 2015) (state’s unlawful prosecution of tribal member interfered with 

tribal sovereignty and district court’s denial of preliminary injunction reversed); Wyandotte Nation 

v. Sebelius, 443 F.3d 1247, 1255 (10th Cir. 2006) (“[A]n invasion of tribal sovereignty can 

constitute irreparable injury.”)  Specifically, prohibiting “full enforcement of tribal laws” and 

forcing tribes to participate in dispute resolution proceedings when those forums do not have 

jurisdiction constitutes irreparable harm.  See Kiowa Indian Tribe of Okla. v. Hoover, 150 F.3d 

1163, 1171–72 (10th Cir. 1998).  This is precisely the situation here: the Defendants’ actions 

prevent the Tribe from adhering to Tribal law and subject the Tribe to dispute resolution forums 

that are lacking jurisdiction. 

In the context of arbitration, one federal district court recently ruled that a temporary 

restraining order should issue enjoining arbitration, based on the tribal parties’ claims that they 

would “incur substantial inconvenience, unrecoverable expenses, and delay in adjudicating claims 

in a forum that plainly lacks jurisdiction to hear them.”  Dine Dev. Corp. v. Fletcher, No. 17-0015, 

at 5 (D.N.M. Mar. 10, 2017) (order granting temporary restraining order).  The court determined 

that such “harms are irreparable, because AAA lacks jurisdiction over the Plaintiffs, and thus any 

arbitration proceedings would force the Plaintiffs to incur costs and burdens to defend themselves 

from a suit from which they are immune in the first place.”  Id. at 5–6.  The basis for preliminary 

injunctive relief is even stronger here.  Not only is the Tribe subject to inconvenience, expense, 

and delay in the arbitration proceedings, but the continuance of these proceedings is contrary to the 

Tribal Court’s July 6 Order—yet another infringement on tribal sovereignty. 

EXHIBIT 2 TO RJN RJN033

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 1
st

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l.



There is no question that the Defendants’ actions are infringing on the Tribe’s sovereignty, 

resulting in irreparable harm to the Tribe.  The Tribe has already suffered harm due to the 

Defendants’ ongoing violations of Tribal law.  The arbitration proceedings are ongoing, and have 

continued in the absence of the Tribe.  The Tribe is being subject to legal process and proceedings 

in the absence of both a valid waiver of immunity and enforceable agreement to arbitrate.  This is 

precisely what the doctrine of sovereign immunity is intended to protect.  It is difficult to imagine 

a greater infringement on tribal sovereignty than compelling a tribe to participate in dispute 

resolution procedures in the absence of a valid waiver of tribal sovereign immunity. 

AAA recently re-opened arbitration proceedings, at Mr. Findleton’s request, because a 

state court order staying the proceedings was lifted.  See Exhibit F.  In response to AAA’s decision 

to re-open the arbitration, the Tribe notified AAA, by letter dated August 22, 2017, that the Tribal 

Court ruled on the matter and held that the State Court did not have jurisdiction to order the Tribe 

to arbitration, and that the Tribe had not validity waived its sovereign immunity in the relevant 

contracts or related documents.  See Exhibit G.  The Tribe attached a copy of the July 6 Order to 

the correspondence.  See id. at 032–042. 

On August 29, 2017, AAA acknowledged the Tribe’s August 22 letter, and “made an initial 

administrative determination to proceed with [the] arbitration.”  Exhibit H at 043.  Though AAA 

framed the decision as “administrative,” such decision elevated the decisions of the State Court 

(which has no jurisdiction over this matter) over the contrary rulings of the Tribal Court (which is 

vested with jurisdiction pursuant to the contracts and basic Indian law principles).  In support of its 

decision, AAA pointed to the contract requiring the parties to arbitrate, and the State Court order 

directing “the parties to arbitrate pursuant to the terms of their contract.”  Id.  AAA disregarded the 

order of the Tribal Court in favor of the State Court order, stating “[w]hile the Tribal Court ruled 
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that the state court did not have jurisdiction over the [Tribe], the Tribal Court did not order a stay 

of these proceedings.  As such, this arbitration will proceed . . . .” Id. 

On August 30, 2017, the Tribe notified AAA that it would not participate in arbitration, 

and explained again “[o]n July 6, 2017, the [Tribal Court] concluded the Superior Court is 

powerless to compel the Tribe to arbitration, rendering the Superior Court’s order meaningless.”  

Exhibit I at 045.  The Tribe further explained that Mr. Findleton “specifically agreed in the 

contracts that are the subject of this dispute to abide by Tribal law and to subject himself to Tribal 

jurisdiction. [The Tribe], on the other hand, specifically contracted to avoid dispute resolution in 

state court and to not be bound by state law.”  Id. 

Later on August 30, 2017, AAA sent a letter advising the Tribe that an administrative call 

commencing mediation and arbitration proceedings took place in the absence of the Tribe and that 

the Tribe will be deemed to have agreed to certain terms governing the arbitration if it does not 

submit further responses to AAA by September 13.  Exhibit J at 047.  By letter dated August 31, 

2017, the Tribe was notified if it did not consent to mediation, arbitration proceedings would re-

commence.  Exhibit K at 049.  The Tribe reiterated its previous response in yet another letter, sent 

on September 8, 2017.  See Exhibit L. 

The Tribe has already had to spend time, effort, and resources communicating with AAA 

and seeking to halt the proceedings.  If the Defendants are permitted to pursue their current course 

of action, the injury to the Tribe is sure to continue and increase.   

Though the Tribe prepared a written response to AAA’s proposed terms (see Exhibit M), 

such responses have had no effect previously and thus arbitration is likely to proceed pursuant to 

terms that the Tribe has not consented to—including terms recognizing the State Court order as 

valid.  See Exhibit J.  A preliminary conference call already took place in the absence of the Tribe.  

See id.  This harm is only bound to intensify in the absence of injunctive relief.  AAA Rules allow 
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for arbitration to proceed even if a party elects not to participate.  AAA Construction Industry 

Arbitration Rules, R-30 (2005).  Due to the demonstrated disregard for well-settled principles of 

Indian law shown by the Defendants, the Tribe’s lack of participation is likely to result in default 

rendered against the Tribe. 

 The arbitration proceedings invoked by Mr. Findleton and sanctioned by AAA constitute 

ongoing harm to the Tribe’s sovereignty.  The Defendants’ violations of Tribal law place the Tribe 

in the untenable position of being subject to an arbitration award issued against it without benefit 

of the Tribal processes agreed to by Mr. Findleton in the contracts that are the subject of the 

underlying dispute, or being forced to submit to a compulsion order from a foreign court that this 

Court ruled has no jurisdiction over the Tribe.  The present and imminent injuries to the Tribe 

cannot be remedied by monetary damages or any other remedy at law.  While some arbitration 

agreements encompass rules governing emergency relief—such as a preliminary injunction—by 

and through the arbitrators,8 such rules are not made part of the agreements at issue in this matter.  

The only form of relief the Tribe is able to seek is an injunction from this Court. 

C. The Balance of Equities Leans in the Tribe’s Favor. 

 In considering the balance of equities, the Court must weigh the respective hardships and 

“consider the effect on each party of the granting or withholding of the requested relief.”  Winter, 

555 U.S. 7, 24 (citations omitted).  This factor takes into account any hardships that will take 

place, or are likely to take place, during the limited duration of any preliminary relief.  The only 

possible hardship the Defendants will experience if preliminary injunctive relief is granted is 

further delay of proceedings.  

8 If AAA rules for emergency protection (Rule 39 of the current AAA Construction Rules) are incorporated into an 
agreement, the parties may pursue temporary restraining orders and preliminary injunctions using procedures very 
similar to those applicable in courts.  These rules were not issued until 2013, and thus do not apply to these arbitration 
proceedings, which are governed by the 2005 Rules.  However, even if the Tribe could pursue action under these 
rules, it is not a viable remedy because it requires submitting to the arbitration process. 
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 Delay pales in comparison to the irreparable harm of infringement on tribal sovereignty.  

To be sure, in the absence of preliminary relief, the Defendants will continue subjecting the Tribe 

to legal process, despite this Court’s ruling that there is no valid waiver of sovereign immunity.  

Sovereign immunity “is ‘a necessary corollary to Indian sovereignty and self-governance.’”  

Michigan v. Bay Mills Indian Cmty., 134 S.Ct. 2024, 2030 (2014) (citation omitted).  The 

Defendants’ blatant disregard for this Court’s ruling on the question of sovereign immunity is itself 

more than enough to tilt the scale in the Tribe’s favor. 

 Infringement on tribal sovereignty surely outweighs any delay of arbitration proceedings.  

Cf. Poarch Band of Creek Indians, 656 F.App’x at 944 (harm of invasion of sovereignty by way of 

state tax assessment outweighs any potential temporary harm that that would result from delayed 

tax assessment) (citing Wyandotte Nation, 443 F.3d at 1256 (harm of invasion of sovereignty 

outweighs harm of delayed enforcement of gaming laws)).  

 While AAA likely has business obligations to oversee arbitration proceedings when there is 

a valid, enforceable agreement to arbitrate, there is no such agreement here.  AAA noted that it 

chose to proceed with the arbitration in part because the Tribal Court had not issued a stay.  See 

Exhibit H.  This statement indicates that AAA may honor a Tribal Court order temporarily 

enjoining proceedings.  Indeed, AAA has respected such orders when issued by the State Court.  

See Exhibit D at 013 (“Pursuant to the June 13 order, AAA will suspend further administration of 

this matter until further notice. The parties are requested to advise AAA the outcome of the 

presently pending court proceedings.”) 

 Likewise, Mr. Findleton is not genuinely harmed by a preliminary stay of the proceedings.  

Any harm experienced by Mr. Findleton is of his own doing.  This Court previously recognized 

that Mr. Findleton had an obligation to exhaust tribal remedies, but he has chosen not to participate 

in Tribal Court proceedings.  See Exhibit E at 017 n.3. 
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 The balance of equities weighs heavily in favor of granting the Tribe’s requested 

preliminary relief.  Though this case has undoubtedly been dragging on for much longer than is 

typical, the fact that legal proceedings have been ongoing for so long only tips the scales in the 

Tribe’s favor because the longstanding litigation reinforces the extent of injury to the Tribe. 

D. An Injunction is in the Public Interest. 

 “In exercising their sound discretion, courts of equity should pay particular regard for the 

public consequences in employing the extraordinary remedy of injunction.”  Winter, 555 U.S. at 24 

(citation omitted).  This motion presents several public policy issues, most of which have already 

been addressed by the Court in Case No. NCICS-CV-2017-00010JW.  

 The Supreme Court has “long recognized and enforced a ‘liberal federal policy favoring 

arbitration agreements.’”  Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 83 (2002) (citation 

omitted).  However, this does not mean arbitration should be compelled in the absence of a valid 

and enforceable arbitration clause.  This Court already determined that the particular arbitration 

provisions are not enforceable.  A general policy favoring arbitration does not justify forcing a 

party that has not validly consented to arbitration to participate in the process against its will. 

 Moreover, the public policy concerns must take into account that a federally recognized 

Indian tribe is the party who is being wrongfully compelled to participate in arbitration, and that a 

Tribal Court held that the Tribe had not validly waived immunity and no court could lawfully 

compel it to arbitrate.  As one federal court stated when considering a preliminary injunction 

request, “it is reasonable to conclude that enforcing the existing federal statutory and regulatory 

structure applicable to Indian tribes would serve the public interest.”  Poarch Band of Creek 

Indians, 656 F.App’x at 934.  That statutory and regulatory structure mandates adherence to the 

Tribal Court’s rulings on matters which clearly fall within its jurisdiction.  
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Adhering to the July 6 Order of the Tribal Court in this matter necessarily means 

discounting the State Court order compelling arbitration.  There are numerous reasons why this 

does not change the public policy implications for purposes of the instant motion.  First, as has 

been expressed numerous times and recognized by this Court, the State Court does not have 

jurisdiction over disputes between the Tribe and Mr. Findleton.  This is especially true in light of 

the fact that all relevant events occurred on tribal land.  Moreover, the contracts’ express terms 

provide for the application of Tribal law and Tribal jurisdiction, to the exclusion of the state.  

 Second, this Court already determined that it would not grant comity to the State Court’s 

decisions in part because it would be harmful to the public policy of the Tribe: 

Given the strong policies in favor of tribal self-governance, the acceptance by this 
court of the decision of the state appellate court would be prejudicial to the Tribe. 
The Tribe has a strong interest in asserting its own jurisdiction in matters which 
take place on reservation land, and which concern the interpretation of its laws and 
Constitution. Federal policy is in accord. See, e.g., Iowa Mutual Ins. Co. v. 
LaPlante, 480 U.S. 9, 15-16 (discussing federal policy of supporting tribal self-
government). 
. . .  
 
This court has the utmost respect for its sister courts, both state and federal. 
However, given the lack of state court jurisdiction, as well as the overriding interest 
in Tribal jurisdiction, this court excises its discretion to not grant comity in this 
instance. 

 
Exhibit E at 023.  

 Finally, any state public policy does not outweigh the combined tribal and “paramount 

federal policy that Indians develop . . . strong self government.”  Seneca-Cayuga Tribe v. State ex 

rel. Thompson, 874 F.2d 709, 716 (10th Cir. 1989).  Strong tribal self-government is enhanced by 

adhering to decisions of tribal courts.  The State of California does not disagree:  

Tribal justice systems are an essential part of tribal governments and serve to ensure 
the public health and safety and the political integrity of tribal governments. 
Traditional tribal justice practices are essential to the maintenance of the culture 
and identity of tribes. 

Judicial Council Comment to Cal. Rules of Court, rule 10.60 (citing 25 U.S.C. § 3601(5)). 
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 The preliminary injunctive relief sought by the Tribe merely preserves the status quo, 

placing the parties in their respective legal positions as of the issuance of the July 6 Order.  

Ultimately, the Tribe is requesting adherence to Tribal law.  An injunction would prevent the 

Defendants from continuing to violate Tribal law and is in the public interest. 

PRAYER FOR RELIEF 

Based upon the allegations above, the Tribe respectfully prays that the Court:   

A. Issue a temporary restraining order as soon as possible ordering the Defendants, and all 

those in active concert or participation with them to refrain immediately from proceeding 

with mediation and arbitration, to prevent further harm to the Tribe pending a ruling on the 

requested preliminary injunction. 

B. Issue a preliminary injunction ordering the Defendants, and all those in active concert or 

participation with them to refrain from proceeding with mediation and arbitration; and 

C. Granting such other and further relief as the Court deems just and proper. 

 
Respectfully submitted this 15th day of September 2017.    
        
 
       CEIBA LEGAL, LLP 
       Attorneys for Petitioner 

   

  By:   

   Little Fawn Boland 
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Exhibit No. Document Page No. 

A Construction Agreement 001 

B Rental Agreement 009 

C May 17, 2017 Receipt  012 

D June 14, 2017 Letter from AAA to Parties 013 

E July 6, 2017 NCICS Order 014 

F August 17, 2017 Letter from AAA to Parties 025 

G August 22, 2017 Letter from Tribe to AAA 030 

H August 29, 2017 Letter from AAA to Parties 043 

I August 30 Letter from Tribe to AAA 045 

J August 30, 2017 Letter from AAA to Parties 047 

K August 31, 2017 Letter from AAA to Parties 049 

L September 8, 2017 Letter from Tribe to AAA 050 

M September 13, 2017 Letter from Tribe to AAA 052 

N The AAA Guide to Drafting Alternative Dispute 
Resolution Clauses for Construction Contracts 

054 

O AIA General Conditions of the Contract for 
Construction 

083 

Dated this 15th day of September 2017. 

CEIBA LEGAL, LLP 

By: 

Little Fawn Boland 
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• • 

IAIA DocumentA107'"-1997

Abbreviated Standard Form of Agreement B 
Construction Projects of Limited Scope 

een Owner and Contractor for 

AGREEMENT ma<l< as of the 4th <lay <>f 
r In wurd\. 111dica!e (lay, moiftli�wd year) 

BETWEEN the Owner 
1Na11w address and other 111/umwrim1J 

Coyote Valley Band of Pomo Indian'.'. 
PU. Box 39 

77 51 N. Stat< Street 
Redwood Valley. California 9:1470 

un<l lhe Contn.H.:!or; 
{Namt'. address and miter infomu11io11 J 

Terre Construction 
P 0. Box 1496 
Diamond Springs. CA 95(,19 
Phone: (5301417-2395 Fax: 15.10) 647-1409 
CA License# A 801152 
Bond# 1030213 

thi: Project is: 
( Namt' 1111d locatio11) 

Ortohr:r in !ht' ye;ir 2007 

··-

Improvement/widening of North State Stri:el, n:lu,:ation of a portion of !he nisung 
Bureau of Indian Affairs Ro.id for the purpose- ol' site- preparation. an<l i.:enain 
rnfrastruc1ure improvemi:nts related to tht! Owner's i.::on.,trm:tion of a new gaming facility 
and other uncillary work described in the Pro_iec1 Scope on pages :2 and -1 ht:rein. 
Coyote Valley Indian Rc-si:rvation 

tl1c Engineer i..,: 
i Name. add res.\' 011(/ ufhl'r i11formmio11 J 

EBA Engine:ering: 

825 Sonoma Avenue, Suitt: C 
Santa Ro\a, California 9)-H}.4 
Ph,rne I 107 J 544-07X-l 
F,x 17071 54.;-0XM 

ihe Project M;rnagc1 h 

Sunmllt Project M:m,1g.e111en! 
S757 We-.! W�1-,hingtL1n Boukv;inJ 
Cuhcr Cir:,, C.1iifor111�, 90.11?: 

---------------

ADDITlONS AND DELETIONS 
The autnor of !his docus:1en: - • 
added miormation neeCBd ::;;, 
comp!enon The authc, :·1<1y a'·
have revised the text ol :r:e C":::, 
AIA standard form. An Aac111c'·::. 
Deletions Re.oonlhat n01es J.::·· 
information as well as n:,v,sior _, 
the standard !arm teX1 !Sava,:.-,:,,.
lrom the authOr and ShOUid tc 
reviewed, A vertical line in th? .c,� 
margin of this document 1nd1ca!0� 
where the autnor has a::ldec 
necessary ;nformation and w'"',.:''·· 
the author has added to or de:,:;·,:. 
from the original AJA text 

This document has impor.:an: >s<, 
consequences. Consultal1or .. ,.,.,. 
attorney 1s encouraged w1:ri ·c.;.· 
to its completion or modit.cacc ·· 

This Document include� abG:<:.c, .. ,:· 
General Conditions ar,d she,._::,"'. 
be used with other gen er a 1 

conditions 

This document has beer ap;:,'.� 
and endorsed by The As:::oc;, 
General Con1rac:ors of Aene·,.· 

A!A. Oocumtnl Al OJ !"' -1997. Copyright lti 193b. l':151. 1958. 196\ 1963. 1956. 1970, 1974. 1978. 1987 aM 1997 by TM Amer,can ins1Jb1e :A Aicr, 
All right, rueNed. WARNING: This AIA" Oor.Hm,mi ,,. nrn1 .. ,.;,.r1 h .. Ht.: r ....... ,.;,.,., 1 ..... ind ln!ernaliona! Tntalies. Una1Jthonztd rtproduct:on o· 
d1slributton ol this A!A • Document. or any po ,lnal penaltiet, ind will W proucuted to th4t max1mucr 
ex lent possible under !he law. TM,s documenl 0104/2007 under Order Ne 1000265105_ 1 wh,cr c ,;:,<'s 
10/1912007. and ,snot for resale 
Uur Nolu· 
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ON-SIT!' EOLIP\1ENT . 

' 

MASI.ER REN.fAL CONJRAll 

ll:rtll, and c ·011d1!1ons

I. llEFI\ITIO\S ... On-SIie .. mcun, On-Site Equ,pmenl. !he Lcss<lr ulcqu,pmc·,11 ·" ,c·t !, ·:
r,:fl'I:: ··E4u1pmcnt"· !l1L\lllS l'qu,pmcnt 1tkntiticd un th1...· Rcntal Out ( \111tr�1i.:l frt,m s.\ lw:�1 ·:: -.·
l l':-...,l'l' hJ:- rc11tL'd ;Jnd :-.ha!! !!H.:!udi.: any ai.:i.:1..:s:.;oril'S. Jtlach1rn:11ts nr other '.">!lllIIJr llL'!lh ,k: ,. ·� ·
'(: l L"'.">:-.L'L'. :-.ud1 J:-. Jlr ho:-.1...·:-.. di..·ctnc Cl1riJs. blades. \i.dding cahks. liquid !"ucl !Jnks ;ind th\//·,· 

'"Lt...·:-.s1..·1..•'" mi.:ans tht..· Cnyutt' \'Jllcy Band of Pomo lndiJns i111.:luding any rcprcscntal!\ i.:. �igcri:.
,1fiiL1..'r nr 1...•mpluyee nf Lessee ... On-Site Locat1un" means the site v,n!hin the ( 1iJll!1..' \';ilk:
ind::111 Rescn Jtion frpm which On-Site sh:111 dd1vl'r. store J!HI lease equipment tu !he l.1..:'-"l'·�·
··lkrttal Period .. means the rcnod of lime het\\ecn the "Date Out" e111d .. Date Due 111 ... ,ct 1,,,!h
,,n rhc tirst page ,,f the Renlal Out Contract. c,ccrt that !he Rental Period m;iv tcr11111uic c· .. r :c'
a, rn" ,Jed in Item 17.

2 \l TIIORITY TO SIG'.'11. Any indi,,dual ,ig11111g th" Master Rental l'o111ract rc-rre,rnh .11 ,.: 
·.,,lf.Llflh that he 1)r :,;hl.." 1s nfl1..'gJ! ;1gl.'. and h:...is the authority and po\\l'f In :-.1gn thh \ti.-.ti...-r R,.::i:.L
l ,,nu·:h:1 on thi.:ir (1\\ 11 hch�_df or fur the I css1.:c

3. [)/SCL.-1/JIER OF W.-WR.·LVTIES. On-Site makes no warranties, e,press or implied.'"
10 the merchantability of the Equipment or its fitness for any particular purpose. There i,
no "arranty that the Equipment is suited for Lessee's intended use, or that it is free from
defects. E,ccpt as may he specifically set forth in this Master Rental Contract, On-Sitr
disclaims all warranties, either express or implied, made in connection with this rental
transaction.

-I. I \Dl:'H.\11T I I/OLD HARMLESS I DAM.·IGJ:.S. LIABILITY FOR DA\1.-\CE
l.'\ .ll RY TO EQUIPMENT, PERSONS AND PROPERTY: Lessee assumes the risk of"'"
and all injuries of any kind or nature, including wrongful death, as a result of the use or
misuse of the e4uipmcnt pursuant to this Master Rental Contra,·!. Lessee agree, to hold
On-Site and its officers and employees free and harmless from, and to indcmnif� and
defend On-Site against, an� and all suits, actions, proceedings, rlaims. judgm,·111, or
demands. costs and charg('s. il'f,!al t\JH.'nsl's. damages and pcnaltirs rc.,ulting from jnjun 1H 

dama�e to an� and all persons. including" rongful death. and induding l'mplo: l'l'S of
I.L''\l'l' or anyone rlsl'. and propcrt! damaJ.!t'. in an: \\a_\ arisin� out of or in a11: ,,a,,
rn11m·rlrd "ith the Equipment re11tt·d hereunder, hy an� person, induding emploH,·1 ol

!Jn-Sile. "herher or not mused in part h� the arrive or passhe negligence or othl'r fault ol
{)n-SiH· or it, officrn. or l'mp!o�rcs indemnified IH .. 'rt·undcr: pnnid l'd. ho,,e,LT. L 1..•,,tT'\
dut� hl'rcundcr '.hall not arise if such claims. •rnitcs. or liahilit\. injurit.:s or d t:ath or 011!1..-r
\·!aims or ,uit"i., are r:.1ust.'d h: rhr nrglij.!t'ncc, omission or\\ illful misconduct of On-Sill' or
11' offh'l'n or l'mplo.\ L'l'\ indemnified ht..·n·u,ukr. I .l·,,ct:', ohlic:ation lu:n· under \hall n1i1 
hr limitl'd h: thL' pnn i,itm, of an.\ \\orktn' compt'rtsation art or ,imilar ,tatutc. L c 'l"t.T 
,tt_:rt't' 10 pa,\ for an.\ and all damaj.!l'\ or lo,, fo FfJUipmcnl L'\ttpl a, pnl\ idtd 1111d l'r 1h� 

,rnl:JI prnl<Ttion plan pr°' i,i,,r1,. 

, '  '1 
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Michael Powell
Vice President

725 South Figueroa Street, Suite 400
Los Angeles, CA 90017

Telephone: (213)362-1900

June 14, 2017

Timothy Pemberton, Esq.
PO Box 485
Markleeville, CA 96120
Via Email to: timothywpemberton@gmail.com 

Michael V. Brady, Esq.
Brady & Vinding
400 Capitol Mall
Suite 2640
Sacramento, CA 95814
Via Email to: mbrady@bradyvinding.com 

Case Number: 01-17-0003-3765

Robert Findleton
-vs-
Coyote Valley Band of Pomo Indians

Dear Parties:

This will acknowledge receipt of the enclosed court order dated June 13, 2017, staying the court's prior order of 
April 25, 2017 pursuant to which the above-referenced matter was filed. Pursuant to the June 13 order, the AAA 
will suspend further administration of this matter until further notice. The parties are requested to advise the AAA 
the outcome of the presently pending court proceedings.

Please disregard all dates and deadlines identified in my letter of June 13, 2017.  Any conferences or response 
deadlines referenced therein will be rescheduled should the stay be lifted.  Please note, however, that the Refund 
Schedule for the Initial Filing Fee paid by Claimant will continue to run.  As a reminder, for purposes of 
calculating refunds under the refund schedule (available here), the date of filing for this matter was June 9, 2017. 

If you have any questions, do not hesitate to contact me.

Sincerely,

/s/
Cristina Ryan
Director of ADR Services
Direct Dial: (213)457-2035
Email: CristinaRyan@adr.org
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Michael Powell
Vice President

725 South Figueroa Street, Suite 400
Los Angeles, CA 90017

Telephone: (213)362-1900

August 17, 2017

Timothy Pemberton, Esq.
PO Box 485
Markleeville, CA 96120
Via Email to: timothywpemberton@gmail.com 

Michael V. Brady, Esq.
Brady & Vinding
400 Capitol Mall
Suite 2640
Sacramento, CA 95814
Via Email to: mbrady@bradyvinding.com 

Case Number: 01-17-0003-3765

Robert Findleton
-vs-
Coyote Valley Band of Pomo Indians

Dear Parties:

The above referenced matter was initially filed with the AAA on June 9, 2017 and was closed shortly thereafter 
following the issuance of an order to stay by the Court of Appeals. We understand that the stay has been lifted and 
the parties ordered to arbitrate. Upon the request of Claimant, this case has been re-opened and shall proceed. 

Please note that any answering statement, counterclaim, or objection to Claimant's requested locale should be filed 
within 14 days from the date of this letter. Please review the Rules and the enclosed Arbitration Information Sheet 
regarding the locale of hearings.

An administrative conference call has been scheduled for Thursday, August 24, 2017 at 11:00AM (PDT). The 
purpose of the administrative conference is to organize and expedite the arbitration, explore administrative details, 
establish an efficient means of selecting an arbitrator, and to address other appropriate concerns of the parties. At 
the time of the call, the parties are asked to dial in by using the following telephone number and participant code:

Toll-Free Access Number: 888-537-7715
Participant code:  34554046#

Please let me know immediately if you have a conflict with the date and time provided. If so, please also provide 
at least two alternate dates/times for consideration.

The parties' attention is also directed to my letter of June 9, 2017, setting forth the various rule sets which may 
apply to this matter.  The issue of which rule set will apply will be discussed during the administrative call.  

Finally, in order to assist the AAA in providing you with arbitrators free from conflicts, a Checklist for Conflicts 
must be completed to list those witnesses you expect to present, as well as any persons or entities with an interest 

025

EXHIBIT 2 TO RJN RJN067

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 1
st

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l.



in these proceedings. This document should not be shared between the parties. The Checklist for Conflicts is due 
within fourteen days from the date of this letter. Please complete your Checklist for Conflicts online via AAA 
WebFile. The AAA will receive notice of your online submission. You are also able to update your Checklist for 
Conflicts at any time. 

If you have a WebFile account, you should see this case listed when you log in. If you do not see the case number 
when you login, please contact the undersigned. If you do not have a WebFile account, please email a request for 
a registration code to: customerservice@adr.org and they will send you an email with the code and instructions for 
registering for immediate case access. 

Sincerely,

/s/
Cristina Ryan
Director of ADR Services
Direct Dial: (213)457-2035
Email: CristinaRyan@adr.org

Enclosure

Cc:
Robert Findleton
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Michael Powell
Vice President

725 South Figueroa Street, Suite 400
Los Angeles, CA 90017

Telephone: (213)362-1900

Arbitration Information Sheet

This document provides information about your upcoming arbitration and the expectations concerning each party's 
conduct throughout the process. Please save this information sheet so that you may refer to it throughout the 
arbitration.

Administrative Conference 

The AAA may conduct an Administrative Conference with the parties to discuss issues that will assist the AAA in 
administering the case as efficiently as possible. This is also a good time for the parties to discuss ways to conduct 
the arbitration to meet their specific needs. Please be prepared to discuss the following: 

Estimates on the expected duration of the case;•
Number of arbitrators/party-appointed arbitrator provision;•
Method of appointment of arbitrators, if applicable;•
Your views on the qualifications of the arbitrators to be proposed;•
The possibility of submitting this dispute to mediation;•
The handling of extension requests;•
Means of communication between the AAA and the parties;•
The possibility of utilizing a documents only process.•

Exchange of Correspondence and Documents

It is also important to note that the parties must exchange copies of all correspondence during the course of the 
arbitration. The two exceptions are the Checklist for Conflicts mentioned above and the party's arbitrator ranking 
list, which you will receive further information on during the course of the arbitrator appointment process. The 
parties only need to send copies of documents, such as discovery, to the AAA if the document is to be transmitted 
to the arbitrator for a determination.

Communications with Arbitrator

It is very important that parties do not engage in any ex-parte communications with the arbitrator. So as to 
minimize the potential of such communications, this case will be administered by facilitating the exchange of 
appropriate written documents through the AAA. To ensure the proper handling of all case-related documents, the 
parties are asked not to submit correspondence directly to the arbitrator.

Correspondence should be submitted to your primary contact for transmittal to the arbitrator, copying the other 
party. 

Timeliness of Filings 

Please pay particular attention to response dates included on any correspondence sent to you by the AAA. 
Untimely filings or responses will not be considered by the AAA. Therefore, if you need an extension to any 
deadline, please contact the other party to reach an agreement. In the event you are unable to agree, the AAA or 
the arbitrator will determine if an extension will be granted. 
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International Arbitrations

If either party believes a matter involves an arbitration agreement between parties from different countries or 
otherwise has an international nexus that may give rise to unique issues, please let the AAA know within fifteen 
days. The International Centre for Dispute Resolution (ICDR, www.ICDR.org ) is a Division of the AAA that 
administers international arbitrations worldwide, including in the US. The ICDR is available for assistance in any 
arbitration handled by the AAA, or, alternatively, can administer the case, if both parties agree. The AAA can also 
apply its Supplementary Procedures for International Arbitration under any of its Rules. The Supplementary 
Procedures are available on either www.ADR.org or www.ICDR.org.

Locale of the Arbitration 

The parties may agree to a locale for the arbitration. This agreement can be made in the parties' agreement or 
contract, or when the arbitration is submitted to the AAA. The AAA will place the arbitration within the agreed 
upon locale. 

If the parties' contract or agreement does not specify a locale and the parties cannot agree on a locale, the AAA's 
Rules empower the AAA to determine the final locale. In these circumstances, the Claimant will generally request 
that the hearing be held in a specific locale. If the Respondent fails to file an objection to the locale requested by 
the Claimant within 14 calendar days after the notice of the request has been sent to the Respondent by the AAA, 
the AAA will confirm the locale requested by the Claimant is agreeable. 

When a locale objection is filed, each party is requested to submit written statements regarding its reasons for 
preferring a specific locale. In preparing their written statements, the parties are asked by the administrator to 
address the following issues: 

Location of parties & attorneys;•
Location of witness and documents;•
Location of records;•
If construction, location of site, place or materials and the necessity of an on-site inspection;•
Consideration of relative difficulty in traveling and cost to the parties;•
Place of performance of contract;•
Place of previous court actions;•
Location of most appropriate panel;•
Any other reasonable arguments that might affect the locale determination.•

AAA WebFile 

We encourage the parties to visit our website to learn more about how to file and manage your cases online. As 
part of our administrative service, AAA's WebFile allows parties to perform a variety of case related activities, 
including: 

File additional claims;•
Complete and update the Checklist for Conflicts form;•
View invoices and submit payment;•
Merge forms that auto-populate with case and party information;•
Share and manage documents;•
Strike and rank listed neutrals;•
Review case status or hearing dates and times.•

AAA WebFile provides flexibility because it allows you to work online as your schedule permits - day or night. 
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Cases originally filed in the traditional offline manner can also be viewed and managed online. If the case does not 
show up when you log in, you may request access to the case through WebFile. Your request will be processed 
within 24 hours after review. 

Refund Schedule 

The AAA has a refund schedule in the administrative fee section of the Rules. After 60 days of the AAA's receipt 
of the Demand or the appointment of the arbitrator the filing fees are non-refundable. The AAA will only refund 
filing fees as outlined in the Rules and does not refund neutral costs incurred when parties settle their dispute or 
withdraw their claims. Case service Final fees are fully refundable if the parties provide at least 24 hours' notice 
prior to the hearing.

Revised October 2016
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August 22, 2017 
 
Cristina Ryan 
Director of ADR Services 
American Arbitration Association 
725 South Figueroa Street, Suite 400 
Los Angeles, CA 90017 
 
Transmitted via Electronic Mail 
 
Re:  Notice of Non-Appearance for August 24, 2017 Administrative Conference Call in Robert 

Findleton v. Coyote Valley Band of Pomo Indians Arbitration (Case # 01-17-0003-3765) 
 
Dear Ms. Ryan: 
 
I am writing to you on behalf of the Coyote Valley Band of Pomo Indians (“Tribe”), party to this 
dispute, to notify you that we will not be participating in the administrative conference call for 
the above-captioned case scheduled on August 24, 2017.  Mr. Findleton’s filing for arbitration at 
this time is wholly improper based on the procedural posture of this case, including the 
following:  
 

(i) Pursuant to agreements negotiated and executed by Mr. Findleton, the Northern 
California Intertribal Court System (“Tribal Court”) has jurisdiction over this case 
and found that the Tribe did not waive its sovereign immunity from suit.  
Accordingly, the Tribal Court decision means there is no State Court jurisdiction 
over this suit and any related order issued from the State Courts is not binding on 
the Tribe.  (Please find the Tribal Court’s Opinion attached.)  

 
(ii) The Tribe intends to file a petition for review to the California Supreme Court 

addressing the State Court’s improper assertion of jurisdiction no later than August 
24, 2017 in which we will also make a request for a stay of this proceeding.  We will 
provide a copy upon its filing on August 24, 2017.  Until the Supreme Court denies 
review, there is an active proceeding that must be taken into account by the AAA.  If 
they accept review then it could be years before the California Supreme Court 
reaches a conclusion.  

 
(iii) The Tribe has a pending appeal of the attorney fee and costs award (filed May 31, 

2017 with Case No. A150444) granted in the underlying case arguing first that the 
State Court lacked jurisdiction over the case and second that, assuming arguendo that 
there was a waiver of sovereign immunity, that the State Court ruling does not reach 

A SOVEREIGN TRIBAL NATION

7601 N. State Street | P.O. Box 39 | Redwood Valley, CA 95470 | (707) 485-8723 office | (707) 485-1247 fax

COYOTE VALLEY
Band of Pomo Indians
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Coyote Valley Notice of Non-Appearance 
Page 2 of 2 

one of the agreements at issue. A ruling on this appeal could either lead to the Court 
of Appeals finding no jurisdiction over the case by the State Courts or could vastly 
narrow the pending issues to just those related to one of the agreements. 

 
Given the above, the case should be dismissed per the Tribal Court order or because the 
arbitration is wholly premature given the two pending State Court processes.   
 
Please do not hesitate to contact me or the Tribe’s attorney, Little Fawn Boland at 
littlefawn@ceibalegal.com or (415) 939-7797, if you have any questions or concerns. 
 
Sincerely, 
 

 
Michael Hunter 
Chairman 
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Michael Powell
Vice President

725 South Figueroa Street, Suite 400
Los Angeles, CA 90017

Telephone: (213)362-1900

August 29, 2017

Timothy Pemberton, Esq.
PO Box 485
Markleeville, CA 96120
Via Email to: timothywpemberton@gmail.com 

Michael V. Brady, Esq.
Brady & Vinding
400 Capitol Mall
Suite 2640
Sacramento, CA 95814
Via Email to: mbrady@bradyvinding.com 

Case Number: 01-17-0003-3765

Robert Findleton 
-vs-
Coyote Valley Band of Pomo Indians

Dear Parties:

On August 22, 2017, the AAA received a letter from Respondent seeking dismissal of this arbitration and 
attaching a ruling of the Northern California Intertribal Court System. Since that time, the AAA received a copy of 
Respondent's Petition for Review to the California Supreme Court, including a request to stay this arbitration, as 
well as a copy of the Supreme Court's Order denying the petition and denying the request for a stay. 

At this time, the AAA has made an initial administrative determination to proceed with this arbitration.  Not only 
has Claimant identified a contract requiring the parties to arbitrate before the AAA, a state court has ordered the 
parties to arbitrate pursuant to the terms of their contract. While the Tribal Court ruled that the state court did not 
have jurisdiction over the Respondent, the Tribal Court did not order a stay of these proceedings. As such, this 
arbitration will proceed, subject to Respondent's right to raise the issue of jurisdiction with the arbitrator, once 
appointed.  

Please be reminded that an administrative conference is scheduled for tomorrow August 30, 2017 at 10:00AM 
(PDT), prior notice of which was provided to the parties last week.  Please dial into the conference using the 
following telephone number and access code:

Telephone: 888-537-7715
Access Code: 34554046

043

EXHIBIT 2 TO RJN RJN085

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 1
st

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l.



If you have any questions or concerns, you may raise them during the conference or you may contact me directly, 
at your convenience.

Sincerely, 

/s/
Cristina Ryan
Director of ADR Services
Direct Dial: (213)457-2035
Email: CristinaRyan@adr.org

cc:
Robert Findleton
Maggie Barnes
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August 30, 2017 
 
Cristina Ryan 
Director of ADR Services 
American Arbitration Association 
725 South Figueroa Street, Suite 400 
Los Angeles, CA 90017 
 
Transmitted via Electronic Mail 
 
Re:  Notice of Non-Appearance for August 30, 2017 Administrative Conference Call in Robert 

Findleton v. Coyote Valley Band of Pomo Indians Arbitration (Case # 01-17-0003-3765) 
 
Dear Ms. Ryan: 
 
I am writing to you on behalf of the Coyote Valley Band of Pomo Indians (“Respondent” or 
“Tribe”), party to this dispute, to notify you that we will not be participating in the 
administrative conference call for the above-captioned case scheduled today, August 30, 2017.   
 
On April 24, 2017, the Superior Court of the State of California, County of Mendocino, ordered 
Robert Findleton (“Claimant”) and Respondent to mediate in accordance with the American 
Arbitration Association (“AAA”) Construction Industry Rules of Mediation, and to arbitrate in 
accordance with the same rules should the mediation be unsuccessful.   
 
On July 6, 2017, the Northern California Intertribal Court (“Tribal Court”) concluded the 
Superior Court is powerless to compel the Tribe to arbitration, rendering the Superior Court’s 
order meaningless. 
 
On August 28, 2017, the Supreme Court of California denied Respondent’s petition for review 
of the Superior Court’s decision.  However, this denial has no effect on the Tribal Court’s ruling. 
 
At this time, the courts of two sovereign governments have rendered diametrically opposed 
decisions.  Claimant specifically agreed in the contracts that are the subject of this dispute to 
abide by Tribal law and to subject himself to Tribal jurisdiction.  Respondent, on the other hand, 
specifically contracted to avoid dispute resolution in state court and to not be bound by state 
law.   
 
While Respondent is not convinced a stay issued by the Tribal Court is necessary given the 
definitive legal conclusions drawn in its decision, we nonetheless appreciate AAA’s recognition 

A SOVEREIGN TRIBAL NATION

7601 N. State Street | P.O. Box 39 | Redwood Valley, CA 95470 | (707) 485-8723 office | (707) 485-1247 fax

COYOTE VALLEY
Band of Pomo Indians
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Coyote Valley Notice of Non-Appearance 
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of the Tribal Court’s authority in this matter.  As such, the Tribe will seek an appropriate 
response from the Tribal Court to halt these proceedings.   
 
We will not be attending today’s call out of an abundance of caution.  We do not want any 
participation to be viewed by the AAA as acceptance by the Tribe of AAA’s jurisdiction over 
this suit.   
 
 
Sincerely, 
 

 
Michael Hunter 
Chairman 
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Michael Powell
Vice President

725 South Figueroa Street, Suite 400
Los Angeles, CA 90017

Telephone: (213)362-1900

August 30, 2017

Timothy Pemberton, Esq.
PO Box 485
Markleeville, CA 96120
Via Email to: timothywpemberton@gmail.com 

Michael V. Brady, Esq.
Brady & Vinding
400 Capitol Mall
Suite 2640
Sacramento, CA 95814
Via Email to: mbrady@bradyvinding.com 

Case Number: 01-17-0003-3765

Robert Findleton
-vs-
Coyote Valley Band of Pomo Indians

Dear Parties:

This will confirm a telephone call on today's date with Timothy Pemberton, Esq., Robert Findleton and Maggie 
Barnes for Claimant,1 wherein the following matters were discussed.    

In accordance with Rule R-10 (Mediation), the terms of the parties' contract, and the order of the state court, 
Claimant has requested mediation through the AAA. Having already filed for arbitration, there is no additional 
filing fee for this service. Further information, including a deadline by which Respondent may reply to the request 
for mediation, shall follow later this week under separate cover.

During the pendency of the mediation, this arbitration shall be stayed. If the mediation is unsuccessful, or should 
Respondent otherwise refuse to participate in the mediation, the arbitration shall proceed and the following will 
apply. Please be advised that Respondent shall be deemed to have agreed to the following absent a response 
to the contrary on or before September 13, 2017.

Applicable Rules: Pursuant to the terms of the parties' arbitration provision, the AAA shall apply the 2005 
version of the Construction Industry Arbitration Rules.

Locale: Pursuant to terms of the parties' arbitration provision and the order of the state court, the arbitration 
hearing shall be held in Mendocino County, CA. 

Arbitrator Selection:  Immediately upon the lifting of the stay, the AAA will issue a list of ten names from 
which the parties are to select a single arbitrator. Further instructions in accordance with the terms of the parties' 
agreement and the order of the state court will be provided together with the list. At the request of Claimant, the 
list shall include arbitrators experienced with construction disputes.  Any additional requests for arbitrator 
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qualifications should be submitted to the AAA no later than September 13, 2017.

Please do not hesitate to contact me should you have any questions.

Sincerely,

/s/
Cristina Ryan
Director of ADR Services
Direct Dial: (213)457-2035
Email: CristinaRyan@adr.org

Cc:
Robert Findleton
Maggie Barnes

1 Prior to the start of the call, Respondent had advised the AAA that it would not be participating in the conference on the 
grounds that it does not believe the AAA has jurisdiction over this matter.
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Michael Powell
Vice President

725 South Figueroa Street, Suite 400
Los Angeles, CA 90017

Telephone: (213)362-1900

August 31, 2017

Timothy Pemberton, Esq.
PO Box 485
Markleeville, CA 96120
Via Email to: timothywpemberton@gmail.com 
 
Michael V. Brady, Esq.
Brady & Vinding
400 Capitol Mall, Suite 2640
Sacramento, CA 95814
Via Email to: mbrady@bradyvinding.com 

Case Number: 02-17-0003-3765 

Robert Findleton
-and- 
Coyote Valley Band of Pomo Indians

Dear Parties:

This will acknowledge receipt on August 30, 2017 of a Request for Mediation between the above-named parties.  

The mediation will be administered under the Association's Commercial Arbitration Rules and Mediation 
Procedures, amended and effective October 1, 2013. A copy of the Procedures may be downloaded from the 
Mediation section of our Commercial Rules at www.adr.org. As noted in prior correspondence, the arbitration 
between the parties has been stayed pending the completion of this mediation.

In light of Respondent's non-appearance in the related arbitration (Case # 01-17-0003-3765), we ask that the 
Respondent advise the undersigned no later than Friday, September 8, 2017 whether they will agree to participate 
in this mediation. If Respondent does agree to participate, the undersigned will issue a list of names from which 
the parties will select one mediator. If Respondent does not agree to participate, the stay of the arbitration shall be 
lifted and the arbitration shall re-commence without further notice.  Failure to reply on or before Friday, 
September 8, 2017 shall be deemed a refusal to participate in this mediation.  

Please contact me if you have any questions or whenever I may be of assistance.

Sincerely,

/s/
Cristina Ryan
Director of ADR Services
Direct Dial: (213)457-2035
Email: CristinaRyan@adr.org

cc: Robert Findleton; Maggie Barnes
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September 8, 2017 
 
Cristina Ryan 
Director of ADR Services 
American Arbitration Association 
725 South Figueroa Street, Suite 400 
Los Angeles, CA 90017 
 
Transmitted via Electronic Mail 
 
Re:  Notice of Non-Participation in Mediation in Robert Findleton v. Coyote Valley Band of Pomo 

Indians (Case # 02-17-0003-3765) 
 
Dear Ms. Ryan: 
 
I am writing to you on behalf of the Coyote Valley Band of Pomo Indians (“Respondent” or 
“Tribe”), party to this dispute, to notify you that we will not be participating in mediation of the 
above-captioned case and to reiterate our position that the American Arbitration Association 
(“AAA”) lacks authority to hear this case. 
 
On April 24, 2017, the Superior Court of the State of California, County of Mendocino, ordered 
Robert Findleton (“Claimant”) and Respondent to mediate in accordance with the AAA 
Construction Industry Rules of Mediation, and to arbitrate in accordance with the same rules 
should the mediation be unsuccessful. 
 
On July 6, 2017, the Northern California Intertribal Court (“Tribal Court”) concluded the 
Superior Court is powerless to compel the Tribe to arbitration, rendering the Superior Court’s 
order meaningless. 
 
On August 28, 2017, the Supreme Court of California denied Respondent’s petition for review 
of the Superior Court’s decision. However, this denial has no effect on the Tribal Court’s ruling. 
 
At this time, the courts of two sovereign governments have rendered diametrically opposed 
decisions.  The AAA is picking one court order over another.  Claimant specifically agreed in 
the contracts that are the subject of this dispute to abide by Tribal law and to subject himself to 
Tribal jurisdiction. Respondent, on the other hand, specifically contracted to avoid dispute 
resolution in state court and to not be bound by state law. 
 
Similarly, the AAA availed itself of the laws and jurisdiction of the Coyote Valley Band of Pomo 
Indians.  By proceeding in this manner the AAA is violating a valid order of the Tribal Court 
which has also has jurisdiction over the AAA.  
 

A SOVEREIGN TRIBAL NATION

7601 N. State Street | P.O. Box 39 | Redwood Valley, CA 95470 | (707) 485-8723 office | (707) 485-1247 fax

COYOTE VALLEY
Band of Pomo Indians
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Please be aware that if you continue to attempt to assert jurisdiction in this matter, we will be 
obligated to publicize AAA’s flippant disregard of tribal law, tribal courts and tribal 
sovereignty.     
 
 
 
Sincerely, 
 

 
Michael Hunter 
Chairman 
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September 13, 2017 
 
Cristina Ryan 
Director of ADR Services 
American Arbitration Association 
725 South Figueroa Street, Suite 400 
Los Angeles, CA 90017 
 
Transmitted via Electronic Mail 
 
Re:  Notice of Non-Participation in Arbitration and Objection to Terms in Robert Findleton v. 

Coyote Valley Band of Pomo Indians (Case # 01-17-0003-3765) 
 
Dear Ms. Ryan: 
 
I am writing to you on behalf of the Coyote Valley Band of Pomo Indians (“Respondent” or 
“Tribe”), party to this dispute, to notify you once again that we will not be participating in 
arbitration of the above-captioned case and to reiterate our position that the American 
Arbitration Association (“AAA”) lacks authority to hear this case.  Additionally, the Tribe finds 
it necessary to express its position on some of the issues raised in your letter dated August 30, 
2017.  
 
The August 30 letter states that the locale of arbitration shall be in Mendocino County, CA 
“[p]ursuant to the terms of the parties’ arbitration provision and the order of the state court” 
(emphasis added).  Additionally, the letter explains that “[f]urther instructions in accordance 
with the terms of the parties’ agreement and the order of the state court will be provided” 
(emphasis added). On July 6, 2017, the Northern California Intertribal Court (“Tribal Court”) 
concluded the Superior Court is powerless to compel the Tribe to arbitration, rendering the 
Superior Court’s order meaningless.  The Tribe reiterates its position that it cannot be compelled 
to arbitrate. Further, it will not be deemed to have consented to any terms in the attached letter 
that imply the Superior Court’s order is valid. 
 
Claimant specifically agreed in the contracts that are the subject of this dispute to abide by 
Tribal law and to subject himself to Tribal jurisdiction.  Respondent, on the other hand, 
specifically contracted to avoid dispute resolution in state court and to not be bound by state 
law.  The Tribal Court’s order holding that the Tribe has not waived immunity and the Superior 
Court does not have the authority to compel the Tribe to arbitrate cannot be ignored. 
 
If or when the Tribe is compelled to arbitrate by a court with jurisdiction over the matter, it 
would insist that the locale of the arbitration be the reservation of the Tribe, which is located in 
Mendocino County.  The reservation is appropriate for resolving disputes arising out of 
agreements that were negotiated and executed on the Tribe’s reservation, for work to be 
performed on the reservation, and which call for the application of Tribal law and jurisdiction 

A SOVEREIGN TRIBAL NATION

7601 N. State Street | P.O. Box 39 | Redwood Valley, CA 95470 | (707) 485-8723 office | (707) 485-1247 fax

COYOTE VALLEY
Band of Pomo Indians
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of the Tribe.  The Tribe understands the AAA’s practice in determining locale is to consider 
factors such as the proximity to the actual project site, potential impact on the local community, 
whether a party may provide existing meeting space at no charge, and where witnesses are 
located.  Under the facts of this matter, these factors all lead to a conclusion that the reservation, 
and not Ukiah or Willits or elsewhere in Mendocino County would be the appropriate locale 
were there to be an order compelling arbitration applicable to the Tribe. 
 
Additionally, if the Tribe were lawfully compelled to arbitrate by a court with jurisdiction over 
the Tribe it would be of the utmost importance that any arbitrator be well-versed in federal 
Indian law. The long and harrowing procedural history in this matter demonstrates that 
bedrock principles of Indian law are at stake. 
 
Once again, we will not be participating in mediation of this dispute due to the AAA’s lack of 
authority over the dispute.  Due to the ongoing disregard of the Tribal Court’s order, the Tribe 
is compelled to take legal action.  Subsequently pleadings will be filed in the Tribal Court, 
seeking to enjoin actions by the AAA and Robert Findleton that constitute ongoing violations of 
Tribal law.   
 
Sincerely, 
 

 
Michael Hunter 
Chairman 
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Why Alternative Dispute Resolution (ADR) for Construction Disputes?

The typical construction project is complex and lengthy, and given these  
variables, disputes among parties often occur . The cost and duration of  
disputes can be lessened significantly—and potential disputes often prevented 
entirely—through judicious planning of how disputes will be handled should they 
arise . The number of details considered in advance is directly proportional to 
the amount of control parties can exert over the management of the resolution 
process when and if necessary .

Contrary to litigation, alternative dispute resolution (ADR) allows parties the  
ability to plan early for possible disputes and the flexibility to customize the most 
time- and cost-effective resolution process for their case . This is accomplished  
by inserting an ADR clause in the dispute resolution section of the construction  
contract spelling out the terms of the resolution process agreed to by both 
parties . Even if a project is underway and bound by an existing contract when a 
dispute arises, parties still can use ADR to their advantage .

Parties want to have control over the management of any dispute that might 
arise . The best way to ensure this is to write an alternative dispute resolution 
clause into your original contract, or, if you are in the dispute, to submit your case 
to ADR .

Arbitration is a private, informal process by which all parties agree, in writing, to 
submit their disputes to one or more impartial persons authorized to resolve the 
controversy by rendering a final and binding award . It is widely used in the  
construction industry; most of the industry’s standard contracts—those of the 
American Institute of Architects (AIA), ConcensusDocs and Engineers Joint 
Contract Documents Committee (EJCDC)—contain ADR provisions, and many of 
them incorporate arbitration as a means by which to resolve disputes .

The AAA® Guide to Drafting
Alternative Dispute Resolution Clauses
for Construction Contracts

 
057

EXHIBIT 2 TO RJN RJN099

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 1
st

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l.



DRAFTING ADR CLAUSES FOR CONSTRUCTION CONTRACTS Revised July 1, 2015. 5

These standard provisions state simply that disputes will be settled by arbitration 
in accordance with specifically outlined procedures, such as those found in the 
American Arbitration Association® (AAA) Construction Industry Arbitration Rules 
and Mediation Procedures. This standard clause is sufficient for many of the  
disputes that can arise during the course of a construction project . However, 
seldom does “one size fit all” and due to the complexity, costs, materials,  
technology and other specific requirements of some projects, a simple arbitration 
clause may not be enough for the particular needs of every case .

Why the American Arbitration Association?

Time-tested Rules and Procedures

Since its founding in 1926, the AAA has revised and refined its Arbitration Rules 
and Procedures. These Construction Rules—especially when combined with the 
expertise of AAA case management—offer parties simple, time-tested means of 
resolving disputes . The major benefits of using the AAA Construction Industry 
Arbitration Rules and Mediation Procedures are:

• Parties have a written agreement to resolve disputes using rules reviewed by the
National Construction Dispute Resolution Committee (NCDRC), which is
comprised of members representing major construction industry organizations . 
These rules reflect current law and are referred to in most major construction
industry contract document guidelines .

• Flexible rules may be varied by mutual agreement of the parties based upon the
needs of the case .

• A panel of impartial, knowledgeable and experienced arbitrators and mediators,
made up of professionals with a wide range of expertise including but not limited
to architects, engineers, contractors, subcontractors and lawyers with specific
construction backgrounds .

• Awards are final, binding and enforceable in a court .

Four Tracks Specific to the Type of Case

The AAA Construction Industry Arbitration Rules and Mediation Procedures  
provides four tracks for the management of cases (more details are provided 
later in this guide) .

• Fast Track—for cases involving claims of less than $100,000

• Regular Track—for cases involving claims between the ranges of $100,000-$1,000,000

• Large, Complex Track—for cases involving claims in excess of $1,000,000

 
058

EXHIBIT 2 TO RJN RJN100

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 1
st

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l.



GUIDES American Arbitration Association6

• Resolution of Disputes through Document Submission—for cases where oral 
hearings are waived

Specialized Knowledge to Customize Clauses

Parties or their counsel may desire to augment the standard clause with  
additional provisions tailored to the particular nature of their project . The AAA 
is instrumental in assisting drafters with information on what issues and what 
procedures may benefit the parties to the contract and what ultimately will be the 
right procedure for a successful outcome of the project and the resolution of any 
disputes .

These issues include selection of the arbitrator(s), scope of discovery, duration of 
the arbitration proceeding, assessment of attorneys’ fees, awards and remedies 
and international provisions, along with many others detailed in this guide .

Developed in conjunction with the National Construction Dispute Resolution 
Committee, the AAA Guide to Drafting Alternative Dispute Resolution Clauses 
for Construction Contracts is designed to lead parties and counsel toward clear 
options for different and effective ways to structure and to conduct an alternative 
dispute resolution procedure .

For further information about the AAA, the AAA Construction Industry  
Arbitration Rules and Mediation Procedures or AAA Case Management  
services, please feel free to contact one of our local regional offices’ customer  
service at (1.800.778.7879) or visit us on our website at www.adr.org.  
Please also feel free to utilize the AAA online ClauseBuilder® Tool available 
at www.clausebuilder.org.
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Pre-Contract Stage: Designing the ADR Clause

The standard arbitration clause suggested by the American Arbitration Association  
addresses many basic drafting questions by incorporating the AAA Construction 
Industry Arbitration Rules and Mediation Procedures. This simple approach has 
proven highly effective in hundreds of thousands of disputes . Standard clauses 
also may be used for negotiation, mediation, and Dispute Resolution Boards 
(DRBs) . The AAA can assist parties and their counsel in drafting clauses and  
outlining procedures for other forms of ADR such as partnering, on-site panelists 
and other procedures that may be a more effective fit to resolve an individual case .

Standard Clauses

Basic Arbitration Clause

The parties can provide for arbitration of future disputes by inserting the  
following clause into their contracts:

Any controversy or claim arising out of or relating to this contract, or the 
breach thereof, shall be settled by arbitration administered by the  
American Arbitration Association under its Construction Industry  
Arbitration Rules, and judgment on the award rendered by the arbitrator(s)  
may be entered in any court having jurisdiction thereof.

The standard arbitration clause also may be supplemented with references to  
the AAA Procedures for Large, Complex Construction Disputes or Fast Track  
Procedures. These additional clauses, which are discussed in the following  
section entitled Supplemental Clauses, may be added to the basic arbitration 
clause to specify things such as the make-up of the panel, limited discovery, type 
of award, preliminary relief, depositions, and a host of other options so that the 
final clause fits the parties and the contract .

The Rules contain a Fast Track arbitration system for cases involving claims of 
less than $100,000; enhancements to the Regular Track Rules (claims between 
$100,000 to $1,000,000); and a Large, Complex Construction Case Track for use in 
cases involving claims in excess of $1,000,000 .

Copies of the Association’s Rules may be viewed on its website at www.adr.org.
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See Appendix A for details discussing the benefits of incorporating the AAA 
Construction Industry Arbitration Rules into your contract.

Basic Mediation Clause

If parties wish to adopt mediation as part of their contractual dispute settlement 
procedure, they can include the following mediation clause for use either alone 
or in conjunction with a standard arbitration provision and may also provide that 
the requirement of filing a notice of claim with respect to the dispute submitted 
to mediation shall be suspended until the conclusion of the mediation process .

If a dispute arises out of or relates to this contract or the breach thereof,  
and if the dispute cannot be settled through negotiation, the parties 
agree first to try to settle the dispute by mediation administered by the 
American Arbitration Association under its Construction Industry  
Mediation Procedures before resorting to arbitration. If a party fails to 
respond to a written request for mediation within 30 days after service or 
fails to participate in any scheduled mediation conference, that party shall 
be deemed to have waived its right to mediate the issue in dispute.

Step Mediation-Arbitration Clause

Parties also have the option of including a “step” mediation-arbitration clause 
into their contracts . A dispute resolution hybrid, the clause provides first for  
mediation and then, if the dispute is not resolved within a specified time frame, 
the remaining matters are resolved by arbitration .

Any controversy or claim arising out of or relating to this contract, or 
breach thereof, shall be settled by mediation under the Construction 
Industry Mediation Procedures of the American Arbitration Association. If 
a party fails to respond to a written request for mediation within 30 days 
after service or fails to participate in any scheduled mediation conference, 
that party shall be deemed to have waived its right to mediate the issues 
in dispute. If the mediation does not result in settlement of the dispute 
within 30 days after the initial mediation conference or if a party has 
waived its right to mediate any issues in dispute, then any unresolved  
controversy or claim arising out of or relating to this contract or breach 
thereof shall be settled by arbitration administered by the American  
Arbitration Association in accordance with its Construction Industry  
Arbitration Rules and judgment on the award rendered by the arbitrator(s) 
may be entered in any court having jurisdiction thereof.
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Supplemental Clauses

Large, Complex Cases

Key elements of the Large, Complex Case (LCC) framework contained within the 
AAA Construction Industry Arbitration Rules are:

• A select panel of arbitrators that meet rigorous qualifications criteria and who 
have been trained in effective case management techniques .

• As with all AAA Procedures, LCC Procedures provide flexibility so that parties 
can resolve disputes efficiently .

• Case management by specialized AAA administrative teams assigned to 
these cases .

• A reasoned award .

Unless the parties agree otherwise, the Large, Complex Case framework is  
mandatory for all claims of $1,000,000 or more, although parties are free to agree 
to use the LCC Procedures in other disputes .

LCC Procedures provide for an early administrative conference with the AAA  
and a preliminary hearing with the arbitrator(s) . (See Sections L of the Rules .)  
Documentary exchanges and other essential exchanges of information are  
facilitated . The Procedures also provide that a statement of reasons may  
accompany the award if requested by the parties . The Procedures are meant to 
supplement the applicable rules that the parties have agreed to use and  
include the possibility of the use of mediation to resolve some or all issues at an 
early stage .

Parties can provide for future application of LCC Procedures by including the  
following arbitration clause in their contract .

Any controversy or claim arising out of or relating to this contract or the 
breach thereof shall be settled by arbitration administered by the  
American Arbitration Association under its Procedures for Large, Complex 
Construction Disputes, and judgment on the award rendered by the  
arbitrator(s) may be entered in any court having jurisdiction thereof.
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Mediation-Arbitration

A clause may provide first for mediation under the AAA Mediation Rules. If 
the mediation is unsuccessful, the mediator could be authorized to resolve the 
dispute under the AAA Arbitration Rules in a process sometimes referred to as 
“Med-Arb .”

A procedure whereby the same individual(s) serving as mediator(s) become(s) 
arbitrator(s) when the mediation fails is not recommended except in unusual 
circumstances . This is because it could inhibit the candor that should characterize 
the mediation process and/or it could convey evidence, legal points or  
settlement positions ex parte, improperly influencing the arbitrator(s) .

For a sample of a med-arb clause, please see the “step” mediation-arbitration 
clause in this guide .

Dispute Resolution Boards

A Dispute Resolution Board provides a prompt, rational, impartial review of  
disputes by mutually accepted experts, which frequently results in substantial 
cost savings and can eliminate years of wasted time and energy in litigation .  
DRB Procedures may be made a part of construction contract documents .

The contract should contain a paragraph reflecting the agreement to establish the  
DRB . The text of the actual procedures also should be physically incorporated 
into the general conditions or supplementary conditions of the contract for  
construction wherever possible and practical, and documents such as the  
invitation to bidders or the request for proposals should mention that the  
formation of a DRB is contemplated . The DRB Procedures should be coordinated 
with the other dispute resolution procedures required by the contract documents .

Suggested language for incorporating DRB Procedures in a contract is as follows:

The parties shall impanel a Dispute Resolution Board of [one] [three] 
member(s), in accordance with the Dispute Resolution Board Guide 
Specifications of the American Arbitration Association. The DRB, in close 
consultation with all interested parties, will assist and recommend the 
resolution of any disputes, claims, and other controversies that might arise 
among the parties.
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The AAA provides Dispute Resolution Board Guide Specifications and DRB  
Operating Procedures.

Optional Detailed Clauses

The standard AAA construction arbitration clause in a contract usually is sufficient 
to secure a smooth resolution process . However, providing for specific issues 
in advance—over and beyond the standard clause—will streamline the process 
later on if a dispute arises . If parties determine exactly how details particular to 
the nature of their transaction or relationship will be handled, they will exercise 
more control over the process, ensuring a more cost-effective proceeding .

Some disputes require a more detailed ADR clause, and drafters must take care 
to ensure that the clause meets the parties’ needs adequately . An inappropriate 
ADR clause may result in delay, expense and inconvenience . If disagreements 
arise over the meaning of the clause, it is often because it failed to properly  
address the particular needs of the parties . Every party to a construction contract 
should carefully consider its dispute resolution needs before the contract is  
completed . In order to fully understand the implications of any ADR clause,  
parties should consult experienced legal counsel for advice and guidance .

The following is a list of options that, although not exhaustive, highlights some  
of the issues to consider in drafting, adopting or recommending a dispute  
resolution process .

• Selection of Arbitrator(s)

• Locale Provisions

• Governing Law

• Conditions Precedent to Arbitration

• Consolidation/Joinder

• Discovery

• Duration of Arbitration Proceeding

• Awards/Remedies

• Assessment of Attorneys’ Fees

• Form and Scope of the Award

• Confidentiality

• Appeal of Construction Arbitration Awards

• Statute of Limitations

• International Provisions
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Selection of Arbitrator(s)

How many arbitrators?

The parties may agree to have one arbitrator or three (which increases the cost 
and duration of the process) . Cases heard under the Fast Track Procedures will be 
heard by one arbitrator, unless the parties specify a panel of three . Cases heard 
under the Regular Track Procedures will be heard by one arbitrator unless the 
parties specify a panel of three . If parties disagree on the number of arbitrators, 
the AAA shall consider the contentions of each side and make a final  
determination (see Section R-18 of the Rules) . When there is a disagreement  
over the number of arbitrators on LCC cases, Section L-3 requires that three  
arbitrators shall be appointed .

How are arbitrators selected?

Under the AAA Arbitration Rules, arbitrators usually are selected using a listing  
process . The AAA case manager presents each party with a list of proposed  
arbitrators who are experienced in the subject matter involved in the dispute .  
For parties selecting the expedited Fast Track, the list contains fewer arbitrators 
to facilitate faster selection . Often the AAA case manager will conduct a  
conference call with the parties and/or counsel to ascertain the preferred  
qualifications of potential arbitrators, such as desired construction occupations 
(i .e ., architect, engineer, contractor, subcontractor) or expertise in specific subject 
matter, geographical considerations or even compensation rates .

Within a specified number of days, each side must strike any unacceptable 
names, number the remaining names in order of preference and return the list 
to the AAA . The case manager then invites panelists to serve from the names 
remaining on the list, in the designated order of mutual preference .

When the dispute requires a panel of three arbitrators, Section R-14(e) requires 
that the parties first attempt to agree on the professional backgrounds of the 
composition of the panel . The case manager will work with the parties to craft an 
agreement so as to achieve the composition which best suits the needs of each 
dispute . If the parties are unable to reach an agreement, the AAA shall make the 
determination, taking into account each party’s stated preferences .
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Sample clauses providing for specific qualifications of arbitrator(s) are set  
forth below:

The arbitrator(s) shall be a civil engineer.

or

The arbitrator(s) shall be a practicing attorney specializing in construction 
law.

or

A balanced panel of three arbitrators, such as one consisting of one  
contractor, one design professional, and one construction attorney.

or

In the event any claim exceeds [$1 million], exclusive of interest and  
attorneys’ fees, the dispute shall be heard and determined by three  
arbitrators consisting of persons qualified in [civil engineering,  
construction management, construction law, mechanical engineering, 
etc.] or [one contractor, one design professional and one construction 
attorney].

Locale Provisions

Parties might want to add language specifying the place of the arbitration .  
The choice of the proper place to arbitrate is most important because the place 
of arbitration generally implies a choice of the applicable procedural law, which 
in turn affects questions of arbitrability, procedure, court intervention and  
enforcement .

In specifying a locale, parties should consider: (1) the convenience of the  
location and how it affects the availability of witnesses, local counsel,  
transportation, hotels, meeting facilities, court reporters; (2) the available pool  
of qualified arbitrators within the geographical area and (3) the applicable  
procedural and substantive law . An example of locale provisions that might  
appear in an arbitration clause follows:

The place of arbitration shall be [city], [state], or [country(1)].
 (1) See International Provisions

Procedures establishing the locale of the hearing are set forth in the Construction 
Industry Arbitration Rules in Section R-12 .
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Governing Law

It is common for parties to specify the law that will govern the contract and/or 
the arbitration proceedings . Some examples follow:

This agreement shall be governed by and interpreted in accordance 
with the laws of the State of [specify(2)]. The parties acknowledge that this 
agreement evidences a transaction involving interstate commerce. The 
Federal Arbitration Act (Title 9 US Code) shall govern the interpretation 
and enforcement of the arbitration clause in this agreement.

or

Disputes under this clause shall be resolved by arbitration in  
accordance with the Construction Industry Arbitration Rules of the  
American Arbitration Association.

or

This contract shall be governed by the laws of the State of [specify(2)].

 (2) Parties should be mindful of state laws regarding choice of law rules governing construction projects.

Conditions Precedent to Arbitration

Under an agreement of the parties, satisfaction of specified conditions may be 
required before a dispute is ready for arbitration . Examples of such conditions 
precedent include written notification of claims within a fixed period of time and 
exhaustion of other contractually established procedures, such as submission of 
claims to an architect or engineer . These kinds of provisions may, however, be a 
source of delay and may require linkage with a statute of limitations waiver  
(see below) . An example of a “condition precedent” clause follows:

If a dispute arises from or relates to this contract, the parties agree that 
upon request of either party, they will seek the advice of [a mutually  
selected engineer] and try in good faith to settle the dispute within 30 
days of that request, following which either party may submit the matter 
to mediation under the Construction Mediation Procedures of the  
American Arbitration Association. If the matter is not resolved within  
60 days after initiation of mediation, either party shall demand arbitration  
administered by the American Arbitration Association under its  
Construction Industry Arbitration Rules.
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Consolidation/Joinder

The AAA Construction Industry Arbitration Rules has procedures for consolidation  
and joinder (See Section R-7) .

Where there are multiple parties with disputes arising from the same transaction, 
complications often can be reduced by the consolidation of all disputes . Since 
arbitration is a process based on voluntary contractual participation, parties may 
not be required to arbitrate a dispute without their consent .

Standard industry documents may provide procedures for consolidation or  
joinder of additional parties to a dispute . When this language is present in a 
document, those procedures should be followed .

However, parties can provide for the consolidation of two or more separate 
arbitrations into a single proceeding or permit the joinder of a third party into an 
arbitration . In a construction dispute, consolidated proceedings may eliminate 
the need for duplicative presentations of claims and avoid the possibility of  
conflicting rulings from different panels of arbitrators . However, consolidating 
claims might be a source of delay and expense . An example of language that can 
be included in an arbitration clause follows:

The owner, the contractor, and all subcontractors, specialty contractors, 
material suppliers, engineers, designers, architects, construction lenders, 
bonding companies and other parties concerned with the construction 
of the structure are bound, each to each other, by this arbitration clause, 
provided that they have signed this contract or a contract that  
incorporates this contract by reference or signed any other agreement to 
be bound by this arbitration clause. Each such party agrees that it may be 
joined as an additional party to an arbitration involving other parties  
under any such agreement. If more than one arbitration is begun under 
any such agreement and any party contends that two or more arbitrations  
are substantially related and that the issues should be heard in one  
proceeding, the arbitrator(s) selected in the first filed of such proceedings  
shall determine whether, in the interests of justice and efficiency, the  
proceedings should be consolidated before that (those) arbitrator(s).
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Discovery

Discovery is the process by which information is exchanged between the parties . 
This process includes exchange of documents and depositions of persons who 
have knowledge of the dispute . Often, expert witnesses are hired to investigate 
and explain the more difficult and complex elements of the dispute and to  
provide opinions regarding causes, repairs and costs . The results of the  
investigation are typically provided during the discovery process .

Discovery is one of the most expensive and time-consuming portions of the 
arbitration process and it often is desirable to control the amount and scope of 
discovery through a clause in the contract . In addition, the process can be limited 
by agreement of the parties at any time up to and including the preliminary  
hearing .

Under the Construction Industry Arbitration Rules (Rule-24 – Pre-Hearing Exchange  
and Production of Information), arbitrators are authorized to direct the exchange 
of documents and witness lists .

Generally arbitrators prefer to hear and be able to question witnesses at a  
hearing rather than rely on deposition testimony . There are circumstances where 
depositions are the most expedient method of obtaining information, for  
example, if the parties anticipate the need for distant witnesses or witnesses who 
may be incapacitated and who would not be able to testify except through  
depositions . In these cases, the arbitrator(s) normally will either travel to the 
locale of the witness or require a deposition .

In most cases, it is desirable to limit the amount of additional discovery . Sample 
language providing for such discovery is set forth below:

At the request of a party, the arbitrator(s) shall have the discretion to order 
examination by deposition of witnesses to the extent the arbitrator(s) 
deem(s) such additional discovery relevant and appropriate. Depositions  
shall be limited to a maximum of [three] per party, limited to [three] hours 
each and shall be held within 30 days of the making of a request.  
Additional depositions may be scheduled only with the permission of 
the arbitrator(s), and for good cause shown. All objections are reserved 
for the arbitration hearing except for objections based on privilege and 
proprietary or confidential information.

or
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The discovery process shall be limited by the following: 1. Where the 
dispute is less than $1,000,000, there shall be no discovery other than 
exchange of documents. 2. In disputes of $1,000,000 or more, discovery 
shall be limited to the number and length of depositions as determined 
by the arbitrator(s). All objections are reserved for the arbitration hearing 
except for objections based on privilege and proprietary or confidential 
information.

or

Consistent with the expedited nature of arbitration, each party will, 
upon the written request of the other party, promptly provide the other 
with copies of all relevant documents. There shall be no other discovery 
allowed.

or

The discovery process shall be in accordance with the AAA Construction 
Industry Arbitration Rules. There shall be no deviation.

Duration of Arbitration Proceeding

Parties can specify the amount of time that the arbitration will take, from filing 
to award . Fast Track cases generally are heard in one day and the award issued 
within 14 days of the closing of hearing .

While AAA Construction Industry Arbitration Rules normally provide for an award 
within 30 days of the closing of the hearing, parties sometimes underscore their 
wish for an expedited result in the arbitration clause, holding that there will be an 
award within a specified number of months of the notice of intention to arbitrate 
and that the arbitrator(s) must agree to the time constraints before accepting 
appointment .

Sample language is set forth below .

The award shall be made within    months of the filing of the 
notice of intention to arbitrate, and the arbitrator(s) shall agree to comply 
with this schedule before accepting appointment. The parties shall allow 
the arbitrator appropriate time for drafting the award as per Rule 43. 
However, this time limit may be extended by agreement of the parties 
and the arbitrator(s), if necessary.

or
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The arbitration hearings shall be concluded within    months 
of the filing of the notice of intention to arbitrate and the award shall be 
made within 30 days thereafter. However, this time limit may be extended 
by agreement of the parties and the arbitrator(s). The arbitrator(s) shall 
agree to comply with this schedule before accepting appointment.

or

Time is of the essence in dispute resolution. Arbitration hearings shall 
take place within 90 days of filing and awards issued within 120 days.  
Arbitrator(s) shall agree to these limits prior to accepting appointment.

Awards and Remedies

Under a broad arbitration clause and the Construction Industry Arbitration Rules, 
the arbitrator(s) may grant “any remedy or relief that the arbitrator(s) deems just 
and equitable” within the scope of the parties’ agreement . Some parties object 
to the clause as being overly broad and believe this could lead to “excessive” 
or “runaway” awards . To allay this fear, the parties may wish to include a clause 
limiting the scope or value of the award . Sometimes parties want to include or 
exclude certain specific awards or remedies, either in the contract or stipulated 
by the parties at any time before or during the preliminary hearing .

Examples of clauses dealing with awards and remedies follow:

The arbitrator(s) will have no authority to award punitive or other damages 
not measured by the prevailing party’s actual damages, except as may be 
required by statute.

or

In no event shall an award exceed the amount of the claim by either party.

or

The award shall be limited to the amount either claimed or  
counterclaimed. There shall be no punitive or consequential damages.

or

Any award shall be limited to monetary damages and shall include no 
injunction order for specific performance or direction to any party other 
than the direction to pay a monetary amount.
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or

If the arbitrator(s) find(s) liability, liquidated damages shall be awarded in 
the amount of  $   per day.

or

Any monetary award shall include pre-award interest at the rate of  
 % from the time of the act or acts giving rise to the award.

Assessment of Attorneys’ Fees

While the case is active, the AAA Rules generally provide that the administrative 
fees be borne as incurred and that the arbitrator(s)’s compensation be allocated 
equally between the parties . The Rules, except for international cases, are silent 
concerning attorneys’ fees, but this can be modified by agreement of the  
parties . The AAA Rules give the arbitrator the authority to reassess the allocation 
of administrative and arbitrator fees and expenses (see Section R-48) unless the 
parties address fees and expenses in the arbitration clause .

Some typical language dealing with fees and expenses follows:

The prevailing party(3), as determined by the arbitrator shall be entitled to 
an award of reasonable attorney fees.

or

The arbitrator(s) shall award to the prevailing party(3), if any, as determined 
by the arbitrator(s), all of its costs and fees. “Costs and fees” mean all  
reasonable pre-award expenses of the arbitration, including the  
arbitrator(s)’ fees, administrative fees, travel expenses, out-of-pocket 
expenses such as copying and telephone, court costs, witness fees and 
attorneys’ fees.

or

Each party shall bear its own costs and expenses and an equal share of 
the arbitrator(s) and administrative fees of arbitration.

or

The arbitrator(s) may determine how the costs and expenses of the  
arbitration shall be allocated between the parties, but they shall not 
award attorneys’ fees.

 (3) State law may define prevailing party—check your local state laws.
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Form and Scope of the Award

The AAA Construction Industry Arbitration Rules provide that the arbitrator will 
include a concise written financial breakdown of the amount awarded . In  
addition, if there are non-monetary claims, the arbitrator shall also provide a  
line-item disposition of any such claims (see section R-47) .

In domestic construction cases, arbitrator(s) usually will not write a reasoned 
opinion explaining their award unless requested to do so by all parties or if the 
award is for a complex case (see L-5) .

While some take the position that reasoned opinions detract from finality if they 
facilitate post-arbitration and resort to the courts, parties sometimes desire such 
opinions, particularly in Large, Complex Cases or as already provided by most  
applicable rules in international disputes . Since full-blown written opinions will 
add cost to the process, arbitrators and parties should utilize the preliminary 
hearing process to discuss what specific portions of the award may need more 
than a breakdown of numbers . This affords the parties the benefits of some  
reasoning (which may be helpful for insurance purposes or in cases involving 
public projects) without the expense of a more formal legal opinion .

Parties may wish to include some form of reasoned opinion in their contract  
language, such as the following:

A reasoned award may add considerably to the cost of arbitration.

The award of the arbitrator(s) shall be accompanied by a reasoned  
opinion.

or

The award shall be in writing, shall be signed by a majority of the  
arbitrator(s), and shall include a statement setting forth the reasons for  
the disposition of any claim.

or

The award shall include findings of fact [and conclusions of law].

or

The award shall include a breakdown as to specific claims.
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Confidentiality

While the AAA and arbitrator(s) adhere to certain standards concerning the 
privacy or confidentiality of the hearings (see the AAA-ABA Code of Ethics for 
Arbitrator(s) in Commercial Disputes, Canon VI), parties might wish to impose 
limits on themselves as to how much information regarding the dispute may be 
disclosed outside the hearing . For example:

Except as may be required by law, neither a party nor an arbitrator(s) may 
disclose the existence, content, or results of any arbitration hereunder 
without the prior written consent of both parties.

The preceding language could also be modified to restrict only disclosure of 
certain information (e .g ., trade secrets) .

Appeal of Construction Arbitration Awards

Appeal procedures are not necessary in most cases, and careful review of the 
necessity for an appeal process should be done during the contract negotiation 
phase.

The objective of arbitration is a fair, fast and expert result that is achieved  
economically . Consistent with this goal, an arbitration award traditionally will 
be set aside by a court only where narrowly defined statutory grounds exist . 
Sometimes, however, the parties may desire a more comprehensive appeal of 
an arbitration award within the arbitral process . The AAA has included clauses 
for appellate arbitration in its Guide to Drafting Alternative Dispute Resolution 
Clauses for Construction Contracts for a number of years . In addition, parties 
have developed their own processes and standards for conducting these  
proceedings . In order to provide for an easier, more standardized process, the 
AAA has developed Optional Appellate Arbitration Rules .

The Optional Appellate Arbitration Rules provide for an appeal to an appellate 
arbitral panel that would apply a standard of review greater than that allowed by 
existing federal and state statutes . The Appellate Rules anticipate an appellate 
process that can be completed in about three months, while giving both sides 
adequate time to submit appellate briefs . The Rules permit review of errors of 
law that are material and prejudicial, and determinations of fact that are clearly 
erroneous .
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Utilization of these Rules is predicated upon agreement of the parties . The right 
to appeal an arbitration proceeding is a matter of contract . A party may not  
unilaterally appeal an arbitration award under these rules absent agreement with 
the other party(s) . The following sample language provides for such appellate 
review assuming a standard arbitration clause is already in place:

“Notwithstanding any language to the contrary in the contract documents,  
the parties hereby agree: that the Underlying Award may be appealed 
pursuant to the AAA Optional Appellate Arbitration Rules (“Appellate 
Rules”); that the Underlying Award rendered by the arbitrator(s) shall, at a 
minimum, be a reasoned award; and that the Underlying Award shall not 
be considered final until after the time for filing the notice of appeal  
pursuant to the Appellate Rules has expired. Appeals must be initiated 
within thirty (30) days of receipt of an Underlying Award, as defined by 
Rule A-3 of the Appellate Rules, by filing a Notice of Appeal with any AAA 
office. Following the appeal process the decision rendered by the appeal 
tribunal may be entered in any court having jurisdiction thereof.”

Statute of Limitations

Parties may wish to consider whether the applicable statute of limitations will be 
tolled (i .e ., the clock is stopped) for the duration of mediation proceedings and 
can refer to the following language:

The requirements of filing a notice of claim with respect to the dispute 
submitted to mediation shall be suspended until thirty (30) days after the  
mediator or one of the parties declares an impasse.

International Provisions

When dealing with disputes involving parties from different countries, it is  
desirable to specify means and methods of dispute resolution in the contract . 
Given the wide variety of laws, customs and procedures, specific definition of the 
dispute resolution process is highly recommended . Where the parties have not 
provided for the law applicable to the substance of the dispute, the International 
Arbitration Rules from the AAA’s International Centre for Dispute Resolution® 
(ICDR®) contain specific guidelines for arbitrator(s) regarding applicable law .
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Parties might wish to specify that the arbitrator(s) should or should not be a  
national or citizen of a particular country . The following examples can be added 
to the arbitration clause to deal with this concern .

The arbitrator(s) shall be a national of [country(4)].

or

The arbitrator(s) shall not be a national of either [country A(4)] or  
[country B(4)].

or

The arbitrator(s) shall not be of the nationality of either of the parties.

In matters involving multilingual parties, the arbitration agreement often specifies 
the language in which the arbitration will be conducted . Examples follow:

The language(s) of the arbitration shall be [specify].

or

The arbitration shall be conducted in the language in which the contract 
was written.

Such arbitration clauses could also deal with selection and cost allocation of an 
interpreter .

(4) In international contracts, parties should consider the importance of the applicability of a convention providing 
for recognition and enforcement of arbitral agreements and awards and the arbitration regime at the chosen site.
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Post-Contract Stage: Using ADR for Existing Disputes

If a dispute occurs on a project with underlying contact documents that do not 
provide for AAA administration, parties still can choose to have the case decided 
by means other than litigation . If the parties wish to enter into an arbitration or 
mediation proceeding for an existing dispute, they may use the following clause 
and complete a Submission to Dispute Resolution form .

Construction Dispute Mediation Submission Clause:

The parties hereby submit the following dispute to mediation  
administered by the American Arbitration Association under its  
Construction Industry Mediation Procedures (the clause may also provide 
for the qualifications of the mediator(s), method of payment, locale of 
meetings, the tolling of the statute of limitations, pre-dispute resolution 
step clause with time frames and any other item of concern to the parties). 
If a party fails to participate in any scheduled mediation conference,  
that party shall be deemed to have waived its right to mediate the issues 
in dispute.

Construction Dispute Arbitration Submission Clause:

We, the undersigned parties, hereby agree to submit to arbitration  
administered by the American Arbitration Association under its  
Construction Industry Arbitration Rules the following controversy:  
(cite briefly). We further agree that the controversy be submitted to [one] 
[three] arbitrator(s). We further agree that we will faithfully observe this 
agreement and the rules, and that a judgment of any court having  
jurisdiction may be entered on the award.

Large, Complex Construction Dispute Submission Clause:

We, the undersigned parties, hereby agree to submit to arbitration  
administered by the American Arbitration Association under its  
Procedures for Large, Complex Construction Disputes the following  
controversy [describe briefly]. Judgment of any court having jurisdiction 
may be entered on the award.
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Conclusion

The best way for parties and their advocates to maintain control over managing  
any disputes that might arise as a construction project evolves is to write an  
alternative dispute resolution clause into the original contract .

When writing a dispute resolution clause, it is important to keep in mind the  
following key point:

• The purpose of an ADR clause is to resolve disputes, not to create them .

An inappropriate ADR clause may result in delay, expense and inconvenience . 
Disagreements arising over the meaning of the clause can be minimized if it 
properly addresses the particular needs of the parties .

Although every dispute is unique, the AAA Construction Industry Arbitration 
Rules and Mediation Procedures (as well as our other construction ADR services) 
provide parties with significant flexibility to address many special needs, all within 
a time-tested structure and usually without the need for a more complex ADR 
clause .

Some disputes may require a more detailed ADR clause, however, and every 
party to a construction contract should carefully consider its dispute resolution 
needs before the contract is completed . In order to fully understand the  
implication of any ADR clause, parties should consult experienced legal counsel 
for advice and guidance .

The American Arbitration Association has over 80 years of experience in  
providing ADR services and guidance . The use of standard, straightforward AAA 
language may help parties avoid difficulties and result in a more efficient and  
effective ADR process .

If you would like further assistance with the process of drafting your clause 
or if you have questions about any section of this Guide, please feel free to 
contact a local AAA regional office, call customer service at 1.800.778.7879 
or visit the AAA website at www.adr.org.
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Appendix A

Benefits of Using the AAA Standard Construction Industry Arbitration Clause

• Makes clear that all disputes are arbitrable . Thus, it minimizes dilatory court  
actions to avoid the arbitration process .

• Allows arbitrators to deal with questions of their own jurisdiction and arbitrability .

• Is self-enforcing . Arbitration can continue despite an objection from a party, unless 
the proceedings are stayed by court order or by agreement of the parties .

• Provides a complete set of Rules and Procedures . This eliminates the need to spell 
out dozens of procedural matters in the parties’ agreement .

• Provides for the selection of a specialized, impartial panel . Arbitrator(s) are selected  
by the parties from a screened and trained pool of available experts . Under the 
AAA Rules, a procedure is available to disqualify any arbitrator (see Sections R-3, 
R-14 to R-20, F-5 and L-3) .

• Provides for the settlement of disputes over the locale of proceedings . When the 
parties disagree, locale determinations are made by the AAA as the administrator, 
precluding the need for intervention by a court (see Section R-12) .

• Makes possible administrative conferences . An administrative conference with the 
parties’ representatives and AAA case management to expedite the arbitration 
proceedings is available when appropriate (see Section R-11) .

• Makes available preliminary hearings . A preliminary hearing can be arranged in 
construction cases of any size to specify the issues to be resolved, clarify claims 
and counterclaims, provide for a pre-hearing exchange of information and consider  
other matters that will expedite the arbitration proceedings (see Section R-23) .

• Makes mediation available . Mediation conferences can be arranged to facilitate 
a voluntary settlement without additional administrative cost to the parties (see 
Section M and Section R-10) .

• Establishes time limits to ensure prompt resolution for all disputes . In particular, 
time limits are established for the rendering of awards (see Sections R-46 and F-12) .

• Allows the parties to amend claims with simple notice requirements and provide 
for arbitrator consent to changes made after a certain time period to prevent 
abuse of claim changes (see Section R-6) .

• Provides a mechanism to hear requests to consolidate or join claims (see Section 
R-7) .

• Provides for AAA administrative assistance to the arbitrator(s) and the parties . To 
protect neutrality and avoid unilateral contact, most rules provide for the AAA  
to channel communications between the parties and the arbitrator(s) . An AAA 
case manager also provides guidance to help ensure prompt conclusion of a  
proceeding (see Section R-21) .
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• Establishes a procedure for serving notices . Notices may be served by regular 
mail, addressed to the party or its representative at the last known address .  
Additionally, the AAA and the parties may use email, facsimile transmission or 
other written forms of electronic communication to give the notices required by 
the Rules (see Section R-44) .

• Gives the arbitrator(s) the power to decide matters equitably and to fashion 
appropriate relief, unless otherwise provided . The arbitrator(s) is empowered to 
grant any remedy or relief that the arbitrator(s) deems just and equitable and 
within the scope of the agreement of the parties, including specific performance 
(see Section R-38) .

• Provides a remedy when parties attempt to abuse the process by failing to attend 
hearings or make required deposits . A hearing may be held in the absence of 
a party who has been given due notice . Thus, a party cannot avoid an award by 
refusing to appear (see Section R-32, R-58 and R-59) .

• Provides for enforcement of the award . The award can be enforced in any court 
having jurisdiction, with only limited statutory grounds for resisting the award . If, 
in a domestic transaction, as distinguished from an international one, the parties 
desire that the arbitration clause be final, binding and enforceable, it is essential 
that the clause contain an “entry of judgment” provision such as that found in  
the standard arbitration clause (“and judgment on the award rendered by the 
arbitrator(s) may be entered in any court having jurisdiction thereof”) (see Section 
R-54) .

• Provides two Procedures specifically designed to address the resolution needs of 
cases both larger and smaller than average: the Large, Complex Construction  
Dispute Procedures for claims in excess of $1,000,000 and the Fast Track  
Procedures for claims of no more than $100,000 (see Sections L and F) .
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Appendix B

Checklist for Drafting Construction Clauses

When drafting, adopting or recommending a dispute resolution clause in a  
construction contract, parties or their attorneys need to give thought to the  
following areas:

 r Does the clause cover all disputes or only certain, specific type of disputes?

 r Should the clause have other ADR options such as early panel evaluation,  
mediation and then arbitration?

 r Should one or three arbitrators handle the dispute? 
In considering this, remember to consider the cost and time that is involved when 
there are three arbitrators serving .

 r Are there special circumstances involved in the project? If yes, does the arbitrator 
need to have specific expertise in a given area of construction and, if so, consider 
having your contract specify such expertise .

 r Consider whether or not the clause should contain information on the specific 
location for the hearings . Note that the Construction Rules Section R-12 will apply 
regarding the determination of the location of the hearings .

 r Should the AAA’s Procedures for Large, Complex Case Disputes (Construction 
Rules Section L) be included in this contract? 
What about the Fast Track Procedures (Construction Rules Section F)?

 r  Consider adding time frames into the clause to deal with time limits as it relates to 
discovery or hearing and consider how much is necessary .

 r  What are the expectations for the final award? 
Should there be specific language that states a reasoned award will be rendered 
by the arbitrator or a standard award with a specific breakdown including all 
claims considered on the case?
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Concealed or Unknown Conditions 
3.7.4, 4.2.8, 8.3.1, 10.3 
Conditions of the Contract 
1.1.1, 6.1.1, 6.1.4 
Consent, Written 
3.4.2, 3.14.2, 4.1.2, 9.8.5, 9.9.1, 9.10.2, 9.10.3, 13.2, 
15.4.4.2 

Consolidation or Joinder 
15.4.4 
CONSTRUCTION BY OWNER OR BY 
SEPARATE CONTRACTORS 
1.1.4, 6 
Construction Change Directive, Definition of 
7.3.1 
Construction Change Directives 
1.1.1, 3.4.2, 3.11, 3.12.8, 4.2.8, 7.1.1, 7.1.2, 7.1.3, 7.3, 
9.3.1.1 
Construction Schedules, Contractor’s 
3.10, 3.11, 3.12.1, 3.12.2, 6.1.3, 15.1.6.2 
Contingent Assignment of Subcontracts 
5.4, 14.2.2.2 
Continuing Contract Performance 
15.1.4 
Contract, Definition of 
1.1.2 
CONTRACT, TERMINATION OR SUSPENSION 
OF THE 
5.4.1.1, 5.4.2, 11.5, 14 
Contract Administration 
3.1.3, 4, 9.4, 9.5 
Contract Award and Execution, Conditions Relating to 
3.7.1, 3.10, 5.2, 6.1 
Contract Documents, Copies Furnished and Use of 
1.5.2, 2.3.6, 5.3 
Contract Documents, Definition of 
1.1.1 
Contract Sum 
2.2.2, 2.2.4, 3.7.4, 3.7.5, 3.8, 3.10.2, 5.2.3, 7.3, 7.4, 9.1, 
9.2, 9.4.2, 9.5.1.4, 9.6.7, 9.7, 10.3.2, 11.5, 12.1.2, 12.3, 
14.2.4, 14.3.2, 15.1.4.2, 15.1.5, 15.2.5 
Contract Sum, Definition of 
9.1 
Contract Time 
1.1.4, 2.2.1, 2.2.2, 3.7.4, 3.7.5, 3.10.2, 5.2.3, 6.1.5, 
7.2.1.3, 7.3.1, 7.3.5, 7.3.6, 7, 7, 7.3.10, 7.4, 8.1.1, 8.2.1, 
8.2.3, 8.3.1, 9.5.1, 9.7, 10.3.2, 12.1.1, 12.1.2, 14.3.2, 
15.1.4.2, 15.1.6.1, 15.2.5 
Contract Time, Definition of 
8.1.1 
CONTRACTOR 
3 
Contractor, Definition of 
3.1, 6.1.2 
Contractor’s Construction and Submittal Schedules 
3.10, 3.12.1, 3.12.2, 4.2.3, 6.1.3, 15.1.6.2 
Contractor’s Employees 
2.2.4, 3.3.2, 3.4.3, 3.8.1, 3.9, 3.18.2, 4.2.3, 4.2.6, 10.2, 
10.3, 11.3, 14.1, 14.2.1.1 
Contractor’s Liability Insurance 
11.1 
Contractor’s Relationship with Separate Contractors 
and Owner’s Forces 
3.12.5, 3.14.2, 4.2.4, 6, 11.3, 12.2.4 
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4

Contractor’s Relationship with Subcontractors 
1.2.2, 2.2.4, 3.3.2, 3.18.1, 3.18.2, 4.2.4, 5, 9.6.2, 9.6.7, 
9.10.2, 11.2, 11.3, 11.4 
Contractor’s Relationship with the Architect 
1.1.2, 1.5, 2.3.3, 3.1.3, 3.2.2, 3.2.3, 3.2.4, 3.3.1, 3.4.2, 
3.5.1, 3.7.4, 3.10, 3.11, 3.12, 3.16, 3.18, 4.2, 5.2, 6.2.2, 
7, 8.3.1, 9.2, 9.3, 9.4, 9.5, 9.7, 9.8, 9.9, 10.2.6, 10.3, 
11.3, 12, 13.4, 15.1.3, 15.2.1 
Contractor’s Representations 
3.2.1, 3.2.2, 3.5, 3.12.6, 6.2.2, 8.2.1, 9.3.3, 9.8.2 
Contractor’s Responsibility for Those Performing the 
Work 
3.3.2, 3.18, 5.3, 6.1.3, 6.2, 9.5.1, 10.2.8 
Contractor’s Review of Contract Documents 
3.2 
Contractor’s Right to Stop the Work 
2.2.2, 9.7 
Contractor’s Right to Terminate the Contract 
14.1 
Contractor’s Submittals 
3.10, 3.11, 3.12, 4.2.7, 5.2.1, 5.2.3, 9.2, 9.3, 9.8.2, 
9.8.3, 9.9.1, 9.10.2, 9.10.3 
Contractor’s Superintendent 
3.9, 10.2.6 
Contractor’s Supervision and Construction Procedures 
1.2.2, 3.3, 3.4, 3.12.10, 4.2.2, 4.2.7, 6.1.3, 6.2.4, 7.1.3, 
7.3.4, 7.3.6, 8.2, 10, 12, 14, 15.1.4 
Coordination and Correlation 
1.2, 3.2.1, 3.3.1, 3.10, 3.12.6, 6.1.3, 6.2.1 
Copies Furnished of Drawings and Specifications 
1.5, 2.3.6, 3.11 
Copyrights 
1.5, 3.17 
Correction of Work 
2.5, 3.7.3, 9.4.2, 9.8.2, 9.8.3, 9.9.1, 12.1.2, 12.2, 12.3, 
15.1.3.1, 15.1.3.2, 15.2.1 
Correlation and Intent of the Contract Documents 
1.2 
Cost, Definition of 
7.3.4 
Costs 
2.5, 3.2.4, 3.7.3, 3.8.2, 3.15.2, 5.4.2, 6.1.1, 6.2.3, 
7.3.3.3, 7.3.4, 7.3.8, 7.3.9, 9.10.2, 10.3.2, 10.3.6, 11.2, 
12.1.2, 12.2.1, 12.2.4, 13.4, 14 
Cutting and Patching 
3.14, 6.2.5  
Damage to Construction of Owner or Separate 
Contractors 
3.14.2, 6.2.4, 10.2.1.2, 10.2.5, 10.4, 12.2.4 
Damage to the Work 
3.14.2, 9.9.1, 10.2.1.2, 10.2.5, 10.4, 12.2.4 
Damages, Claims for 
3.2.4, 3.18, 6.1.1, 8.3.3, 9.5.1, 9.6.7, 10.3.3, 11.3.2, 
11.3, 14.2.4, 15.1.7 
Damages for Delay 
6.2.3, 8.3.3, 9.5.1.6, 9.7, 10.3.2, 14.3.2 
Date of Commencement of the Work, Definition of 
8.1.2 

Date of Substantial Completion, Definition of 
8.1.3 
Day, Definition of 
8.1.4 
Decisions of the Architect 
3.7.4, 4.2.6, 4.2.7, 4.2.11, 4.2.12, 4.2.13, 6.3, 7.3.4, 
7.3.9, 8.1.3, 8.3.1, 9.2, 9.4, 9.5.1, 9.8.4, 9.9.1, 13.4.2, 
14.2.2, 14.2.4, 15.1, 15.2 
Decisions to Withhold Certification 
9.4.1, 9.5, 9.7, 14.1.1.3 
Defective or Nonconforming Work, Acceptance, 
Rejection and Correction of 
2.5, 3.5, 4.2.6, 6.2.3, 9.5.1, 9.5.3, 9.6.6, 9.8.2, 9.9.3, 
9.10.4, 12.2.1 
Definitions 
1.1, 2.1.1, 3.1.1, 3.5, 3.12.1, 3.12.2, 3.12.3, 4.1.1, 5.1, 
6.1.2, 7.2.1, 7.3.1, 8.1, 9.1, 9.8.1, 15.1.1 
Delays and Extensions of Time 
3.2, 3.7.4, 5.2.3, 7.2.1, 7.3.1, 7.4, 8.3, 9.5.1, 9.7, 10.3.2, 
10.4, 14.3.2, 15.1.6, 15.2.5 
Digital Data Use and Transmission 
1.7 
Disputes 
6.3, 7.3.9, 15.1, 15.2 
Documents and Samples at the Site 
3.11 
Drawings, Definition of 
1.1.5 
Drawings and Specifications, Use and Ownership of 
3.11 
Effective Date of Insurance 
8.2.2 
Emergencies 
10.4, 14.1.1.2, 15.1.5 
Employees, Contractor’s 
3.3.2, 3.4.3, 3.8.1, 3.9, 3.18.2, 4.2.3, 4.2.6, 10.2, 10.3.3, 
11.3, 14.1, 14.2.1.1 
Equipment, Labor, or Materials 
1.1.3, 1.1.6, 3.4, 3.5, 3.8.2, 3.8.3, 3.12, 3.13, 3.15.1, 
4.2.6, 4.2.7, 5.2.1, 6.2.1, 7.3.4, 9.3.2, 9.3.3, 9.5.1.3, 
9.10.2, 10.2.1, 10.2.4, 14.2.1.1, 14.2.1.2 
Execution and Progress of the Work 
1.1.3, 1.2.1, 1.2.2, 2.3.4, 2.3.6, 3.1, 3.3.1, 3.4.1, 3.7.1, 
3.10.1, 3.12, 3.14, 4.2, 6.2.2, 7.1.3, 7.3.6, 8.2, 9.5.1, 
9.9.1, 10.2, 10.3, 12.1, 12.2, 14.2, 14.3.1, 15.1.4 
Extensions of Time 
3.2.4, 3.7.4, 5.2.3, 7.2.1, 7.3, 7.4, 9.5.1, 9.7, 10.3.2, 
10.4, 14.3, 15.1.6, 15.2.5 
Failure of Payment 
9.5.1.3, 9.7, 9.10.2, 13.5, 14.1.1.3, 14.2.1.2 
Faulty Work 
(See Defective or Nonconforming Work) 
Final Completion and Final Payment 
4.2.1, 4.2.9, 9.8.2, 9.10, 12.3, 14.2.4, 14.4.3 
Financial Arrangements, Owner’s 
2.2.1, 13.2.2, 14.1.1.4 
GENERAL PROVISIONS 
1 
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5

Governing Law 
13.1 
Guarantees (See Warranty) 
Hazardous Materials and Substances 
10.2.4, 10.3 
Identification of Subcontractors and Suppliers 
5.2.1 
Indemnification 
3.17, 3.18, 9.6.8, 9.10.2, 10.3.3, 11.3 
Information and Services Required of the Owner 
2.1.2, 2.2, 2.3, 3.2.2, 3.12.10.1, 6.1.3, 6.1.4, 6.2.5, 
9.6.1, 9.9.2, 9.10.3, 10.3.3, 11.2, 13.4.1, 13.4.2, 
14.1.1.4, 14.1.4, 15.1.4 
Initial Decision 
15.2 
Initial Decision Maker, Definition of 
1.1.8 
Initial Decision Maker, Decisions 
14.2.4, 15.1.4.2, 15.2.1, 15.2.2, 15.2.3, 15.2.4, 15.2.5 
Initial Decision Maker, Extent of Authority 
14.2.4, 15.1.4.2, 15.2.1, 15.2.2, 15.2.3, 15.2.4, 15.2.5 
Injury or Damage to Person or Property 
10.2.8, 10.4 
Inspections 
3.1.3, 3.3.3, 3.7.1, 4.2.2, 4.2.6, 4.2.9, 9.4.2, 9.8.3, 9.9.2, 
9.10.1, 12.2.1, 13.4 
Instructions to Bidders 
1.1.1 
Instructions to the Contractor 
3.2.4, 3.3.1, 3.8.1, 5.2.1, 7, 8.2.2, 12, 13.4.2 
Instruments of Service, Definition of 
1.1.7 
Insurance 
6.1.1, 7.3.4, 8.2.2, 9.3.2, 9.8.4, 9.9.1, 9.10.2, 10.2.5, 11 
Insurance, Notice of Cancellation or Expiration 
11.1.4, 11.2.3 
Insurance, Contractor’s Liability 
11.1 
Insurance, Effective Date of 
8.2.2, 14.4.2 
Insurance, Owner’s Liability 
11.2 
Insurance, Property 
10.2.5, 11.2, 11.4, 11.5 
Insurance, Stored Materials 
9.3.2 
INSURANCE AND BONDS 
11 
Insurance Companies, Consent to Partial Occupancy 
9.9.1 
Insured loss, Adjustment and Settlement of 
11.5 
Intent of the Contract Documents 
1.2.1, 4.2.7, 4.2.12, 4.2.13 
Interest 
13.5 
Interpretation 
1.1.8, 1.2.3, 1.4, 4.1.1, 5.1, 6.1.2, 15.1.1 

Interpretations, Written 
4.2.11, 4.2.12 
Judgment on Final Award 
15.4.2 
Labor and Materials, Equipment 
1.1.3, 1.1.6, 3.4, 3.5, 3.8.2, 3.8.3, 3.12, 3.13, 3.15.1, 
5.2.1, 6.2.1, 7.3.4, 9.3.2, 9.3.3, 9.5.1.3, 9.10.2, 10.2.1, 
10.2.4, 14.2.1.1, 14.2.1.2 
Labor Disputes 
8.3.1 
Laws and Regulations 
1.5, 2.3.2, 3.2.3, 3.2.4, 3.6, 3.7, 3.12.10, 3.13, 9.6.4, 
9.9.1, 10.2.2, 13.1, 13.3.1, 13.4.2, 13.5, 14, 15.2.8, 15.4 
Liens 
2.1.2, 9.3.1, 9.3.3, 9.6.8, 9.10.2, 9.10.4, 15.2.8 
Limitations, Statutes of 
12.2.5, 15.1.2, 15.4.1.1 
Limitations of Liability 
3.2.2, 3.5, 3.12.10, 3.12.10.1, 3.17, 3.18.1, 4.2.6, 4.2.7, 
6.2.2, 9.4.2, 9.6.4, 9.6.7, 9.6.8, 10.2.5, 10.3.3, 11.3, 
12.2.5, 13.3.1 
Limitations of Time 
2.1.2, 2.2, 2.5, 3.2.2, 3.10, 3.11, 3.12.5, 3.15.1, 4.2.7, 
5.2, 5.3, 5.4.1, 6.2.4, 7.3, 7.4, 8.2, 9.2, 9.3.1, 9.3.3, 
9.4.1, 9.5, 9.6, 9.7, 9.8, 9.9, 9.10, 12.2, 13.4, 14, 15, 
15.1.2, 15.1.3, 15.1.5 
Materials, Hazardous 
10.2.4, 10.3 
Materials, Labor, Equipment and 
1.1.3, 1.1.6, 3.4.1, 3.5, 3.8.2, 3.8.3, 3.12, 3.13, 3.15.1, 
5.2.1, 6.2.1, 7.3.4, 9.3.2, 9.3.3, 9.5.1.3, 9.10.2, 10.2.1.2, 
10.2.4, 14.2.1.1, 14.2.1.2 
Means, Methods, Techniques, Sequences and 
Procedures of Construction 
3.3.1, 3.12.10, 4.2.2, 4.2.7, 9.4.2 
Mechanic’s Lien 
2.1.2, 9.3.1, 9.3.3, 9.6.8, 9.10.2, 9.10.4, 15.2.8 
Mediation 
8.3.1, 15.1.3.2, 15.2.1, 15.2.5, 15.2.6, 15.3, 15.4.1, 
15.4.1.1 
Minor Changes in the Work 
1.1.1, 3.4.2, 3.12.8, 4.2.8, 7.1, 7.4 
MISCELLANEOUS PROVISIONS 
13 
Modifications, Definition of 
1.1.1 
Modifications to the Contract 
1.1.1, 1.1.2, 2.5, 3.11, 4.1.2, 4.2.1, 5.2.3, 7, 8.3.1, 9.7, 
10.3.2 
Mutual Responsibility 
6.2 
Nonconforming Work, Acceptance of 
9.6.6, 9.9.3, 12.3 
Nonconforming Work, Rejection and Correction of 
2.4, 2.5, 3.5, 4.2.6, 6.2.4, 9.5.1, 9.8.2, 9.9.3, 9.10.4, 
12.2 
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6

Notice 
1.6, 1.6.1, 1.6.2, 2.1.2, 2.2.2., 2.2.3, 2.2.4, 2.5, 3.2.4, 
3.3.1, 3.7.4, 3.7.5, 3.9.2, 3.12.9, 3.12.10, 5.2.1, 7.4, 
8.2.2 9.6.8, 9.7, 9.10.1, 10.2.8, 10.3.2, 11.5, 12.2.2.1, 
13.4.1, 13.4.2, 14.1, 14.2.2, 14.4.2, 15.1.3, 15.1.5, 
15.1.6, 15.4.1 
Notice of Cancellation or Expiration of Insurance 
11.1.4, 11.2.3 
Notice of Claims 
1.6.2, 2.1.2, 3.7.4, 9.6.8, 10.2.8, 15.1.3, 15.1.5, 15.1.6, 
15.2.8, 15.3.2, 15.4.1 
Notice of Testing and Inspections 
13.4.1, 13.4.2 
Observations, Contractor’s 
3.2, 3.7.4 
Occupancy 
2.3.1, 9.6.6, 9.8 
Orders, Written 
1.1.1, 2.4, 3.9.2, 7, 8.2.2, 11.5, 12.1, 12.2.2.1, 13.4.2, 
14.3.1 
OWNER 
2 
Owner, Definition of 
2.1.1 
Owner, Evidence of Financial Arrangements 
2.2, 13.2.2, 14.1.1.4 
Owner, Information and Services Required of the 
2.1.2, 2.2, 2.3, 3.2.2, 3.12.10, 6.1.3, 6.1.4, 6.2.5, 9.3.2, 
9.6.1, 9.6.4, 9.9.2, 9.10.3, 10.3.3, 11.2, 13.4.1, 13.4.2, 
14.1.1.4, 14.1.4, 15.1.4 
Owner’s Authority 
1.5, 2.1.1, 2.3.32.4, 2.5, 3.4.2, 3.8.1, 3.12.10, 3.14.2, 
4.1.2, 4.2.4, 4.2.9, 5.2.1, 5.2.4, 5.4.1, 6.1, 6.3, 7.2.1, 
7.3.1, 8.2.2, 8.3.1, 9.3.2, 9.5.1, 9.6.4, 9.9.1, 9.10.2, 
10.3.2, 11.4, 11.5, 12.2.2, 12.3, 13.2.2, 14.3, 14.4, 
15.2.7 
Owner’s Insurance 
11.2 
Owner’s Relationship with Subcontractors 
1.1.2, 5.2, 5.3, 5.4, 9.6.4, 9.10.2, 14.2.2 
Owner’s Right to Carry Out the Work 
2.5, 14.2.2 
Owner’s Right to Clean Up 
6.3 
Owner’s Right to Perform Construction and to 
Award Separate Contracts 
6.1 
Owner’s Right to Stop the Work 
2.4 
Owner’s Right to Suspend the Work 
14.3 
Owner’s Right to Terminate the Contract 
14.2, 14.4 
Ownership and Use of Drawings, Specifications and 
Other Instruments of Service 
1.1.1, 1.1.6, 1.1.7, 1.5, 2.3.6, 3.2.2, 3.11, 3.17, 4.2.12, 
5.3 

Partial Occupancy or Use 
9.6.6, 9.9 
Patching, Cutting and 
3.14, 6.2.5 
Patents 
3.17 
Payment, Applications for 
4.2.5, 7.3.9, 9.2, 9.3, 9.4, 9.5, 9.6.3, 9.7, 9.8.5, 9.10.1, 
14.2.3, 14.2.4, 14.4.3 
Payment, Certificates for 
4.2.5, 4.2.9, 9.3.3, 9.4, 9.5, 9.6.1, 9.6.6, 9.7, 9.10.1, 
9.10.3, 14.1.1.3, 14.2.4 
Payment, Failure of 
9.5.1.3, 9.7, 9.10.2, 13.5, 14.1.1.3, 14.2.1.2 
Payment, Final 
4.2.1, 4.2.9, 9.10, 12.3, 14.2.4, 14.4.3 
Payment Bond, Performance Bond and 
7.3.4.4, 9.6.7, 9.10.3, 11.1.2 
Payments, Progress 
9.3, 9.6, 9.8.5, 9.10.3, 14.2.3, 15.1.4 
PAYMENTS AND COMPLETION 
9 
Payments to Subcontractors 
5.4.2, 9.5.1.3, 9.6.2, 9.6.3, 9.6.4, 9.6.7, 14.2.1.2 
PCB 
10.3.1 
Performance Bond and Payment Bond 
7.3.4.4, 9.6.7, 9.10.3, 11.1.2 
Permits, Fees, Notices and Compliance with Laws 
2.3.1, 3.7, 3.13, 7.3.4.4, 10.2.2 
PERSONS AND PROPERTY, PROTECTION OF 
10 
Polychlorinated Biphenyl 
10.3.1 
Product Data, Definition of 
3.12.2 
Product Data and Samples, Shop Drawings 
3.11, 3.12, 4.2.7 
Progress and Completion 
4.2.2, 8.2, 9.8, 9.9.1, 14.1.4, 15.1.4 
Progress Payments 
9.3, 9.6, 9.8.5, 9.10.3, 14.2.3, 15.1.4 
Project, Definition of 
1.1.4 
Project Representatives 
4.2.10 
Property Insurance 
10.2.5, 11.2 
Proposal Requirements 
1.1.1 
PROTECTION OF PERSONS AND PROPERTY 
10 
Regulations and Laws 
1.5, 2.3.2, 3.2.3, 3.6, 3.7, 3.12.10, 3.13, 9.6.4, 9.9.1, 
10.2.2, 13.1, 13.3, 13.4.1, 13.4.2, 13.5, 14, 15.2.8, 15.4 
Rejection of Work 
4.2.6, 12.2.1 

 
088

EXHIBIT 2 TO RJN RJN130

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 1
st

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l.



Init. 

/ 

AIA Document A201™ – 2017. Copyright © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997, 2007 and 2017 by 
The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and International 
Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, 
and will be prosecuted to the maximum extent possible under the law. To report copyright violations of AIA Contract Documents, e-mail The American 
Institute of Architects’ legal counsel, copyright@aia.org.

7

Releases and Waivers of Liens 
9.3.1, 9.10.2 
Representations 
3.2.1, 3.5, 3.12.6, 8.2.1, 9.3.3, 9.4.2, 9.5.1, 9.10.1 
Representatives 
2.1.1, 3.1.1, 3.9, 4.1.1, 4.2.10, 13.2.1 
Responsibility for Those Performing the Work 
3.3.2, 3.18, 4.2.2, 4.2.3, 5.3, 6.1.3, 6.2, 6.3, 9.5.1, 10 
Retainage 
9.3.1, 9.6.2, 9.8.5, 9.9.1, 9.10.2, 9.10.3 
Review of Contract Documents and Field 
Conditions by Contractor 
3.2, 3.12.7, 6.1.3 
Review of Contractor’s Submittals by Owner and 
Architect 
3.10.1, 3.10.2, 3.11, 3.12, 4.2, 5.2, 6.1.3, 9.2, 9.8.2 
Review of Shop Drawings, Product Data and Samples 
by Contractor 
3.12 
Rights and Remedies 
1.1.2, 2.4, 2.5, 3.5, 3.7.4, 3.15.2, 4.2.6, 5.3, 5.4, 6.1, 
6.3, 7.3.1, 8.3, 9.5.1, 9.7, 10.2.5, 10.3, 12.2.1, 12.2.2, 
12.2.4, 13.3, 14, 15.4 
Royalties, Patents and Copyrights 
3.17 
Rules and Notices for Arbitration 
15.4.1 
Safety of Persons and Property 
10.2, 10.4 
Safety Precautions and Programs 
3.3.1, 4.2.2, 4.2.7, 5.3, 10.1, 10.2, 10.4 
Samples, Definition of 
3.12.3 
Samples, Shop Drawings, Product Data and 
3.11, 3.12, 4.2.7 
Samples at the Site, Documents and 
3.11 
Schedule of Values 
9.2, 9.3.1 
Schedules, Construction 
3.10, 3.12.1, 3.12.2, 6.1.3, 15.1.6.2 
Separate Contracts and Contractors 
1.1.4, 3.12.5, 3.14.2, 4.2.4, 4.2.7, 6, 8.3.1, 12.1.2 
Separate Contractors, Definition of 
6.1.1 
Shop Drawings, Definition of 
3.12.1 
Shop Drawings, Product Data and Samples 
3.11, 3.12, 4.2.7 
Site, Use of 
3.13, 6.1.1, 6.2.1 
Site Inspections 
3.2.2, 3.3.3, 3.7.1, 3.7.4, 4.2, 9.9.2, 9.4.2, 9.10.1, 13.4 
Site Visits, Architect’s 
3.7.4, 4.2.2, 4.2.9, 9.4.2, 9.5.1, 9.9.2, 9.10.1, 13.4 
Special Inspections and Testing 
4.2.6, 12.2.1, 13.4 

Specifications, Definition of 
1.1.6 
Specifications 
1.1.1, 1.1.6, 1.2.2, 1.5, 3.12.10, 3.17, 4.2.14 
Statute of Limitations 
15.1.2, 15.4.1.1 
Stopping the Work 
2.2.2, 2.4, 9.7, 10.3, 14.1 
Stored Materials 
6.2.1, 9.3.2, 10.2.1.2, 10.2.4 
Subcontractor, Definition of 
5.1.1 
SUBCONTRACTORS 
5 
Subcontractors, Work by 
1.2.2, 3.3.2, 3.12.1, 3.18, 4.2.3, 5.2.3, 5.3, 5.4, 9.3.1.2, 
9.6.7 
Subcontractual Relations 
5.3, 5.4, 9.3.1.2, 9.6, 9.10, 10.2.1, 14.1, 14.2.1 
Submittals 
3.10, 3.11, 3.12, 4.2.7, 5.2.1, 5.2.3, 7.3.4, 9.2, 9.3, 9.8, 
9.9.1, 9.10.2, 9.10.3 
Submittal Schedule 
3.10.2, 3.12.5, 4.2.7 
Subrogation, Waivers of 
6.1.1, 11.3 
Substances, Hazardous 
10.3 
Substantial Completion 
4.2.9, 8.1.1, 8.1.3, 8.2.3, 9.4.2, 9.8, 9.9.1, 9.10.3, 12.2, 
15.1.2 
Substantial Completion, Definition of 
9.8.1 
Substitution of Subcontractors 
5.2.3, 5.2.4 
Substitution of Architect 
2.3.3 
Substitutions of Materials 
3.4.2, 3.5, 7.3.8 
Sub-subcontractor, Definition of 
5.1.2 
Subsurface Conditions 
3.7.4 
Successors and Assigns 
13.2 
Superintendent 
3.9, 10.2.6 
Supervision and Construction Procedures 
1.2.2, 3.3, 3.4, 3.12.10, 4.2.2, 4.2.7, 6.1.3, 6.2.4, 7.1.3, 
7.3.4, 8.2, 8.3.1, 9.4.2, 10, 12, 14, 15.1.4 
Suppliers 
1.5, 3.12.1, 4.2.4, 4.2.6, 5.2.1, 9.3, 9.4.2, 9.5.4, 9.6, 
9.10.5, 14.2.1 
Surety 
5.4.1.2, 9.6.8, 9.8.5, 9.10.2, 9.10.3, 11.1.2, 14.2.2, 
15.2.7 
Surety, Consent of 
9.8.5, 9.10.2, 9.10.3 
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Surveys 
1.1.7, 2.3.4 
Suspension by the Owner for Convenience 
14.3 
Suspension of the Work 
3.7.5, 5.4.2, 14.3 
Suspension or Termination of the Contract 
5.4.1.1, 14 
Taxes 
3.6, 3.8.2.1, 7.3.4.4 
Termination by the Contractor 
14.1, 15.1.7 
Termination by the Owner for Cause 
5.4.1.1, 14.2, 15.1.7 
Termination by the Owner for Convenience 
14.4 
Termination of the Architect 
2.3.3 
Termination of the Contractor Employment 
14.2.2 

TERMINATION OR SUSPENSION OF THE 
CONTRACT 
14 
Tests and Inspections 
3.1.3, 3.3.3, 3.7.1, 4.2.2, 4.2.6, 4.2.9, 9.4.2, 9.8.3, 9.9.2, 
9.10.1, 10.3.2, 12.2.1, 13.4 
TIME 
8 
Time, Delays and Extensions of 
3.2.4, 3.7.4, 5.2.3, 7.2.1, 7.3.1, 7.4, 8.3, 9.5.1, 9.7, 
10.3.2, 10.4, 14.3.2, 15.1.6, 15.2.5 
Time Limits 
2.1.2, 2.2, 2.5, 3.2.2, 3.10, 3.11, 3.12.5, 3.15.1, 4.2, 5.2, 
5.3, 5.4, 6.2.4, 7.3, 7.4, 8.2, 9.2, 9.3.1, 9.3.3, 9.4.1, 9.5, 
9.6, 9.7, 9.8, 9.9, 9.10, 12.2, 13.4, 14, 15.1.2, 15.1.3, 
15.4 
Time Limits on Claims 
3.7.4, 10.2.8, 15.1.2, 15.1.3 
Title to Work 
9.3.2, 9.3.3 

UNCOVERING AND CORRECTION OF WORK 
12 
Uncovering of Work 
12.1 
Unforeseen Conditions, Concealed or Unknown 
3.7.4, 8.3.1, 10.3 
Unit Prices 
7.3.3.2, 9.1.2 
Use of Documents 
1.1.1, 1.5, 2.3.6, 3.12.6, 5.3 
Use of Site 
3.13, 6.1.1, 6.2.1 
Values, Schedule of 
9.2, 9.3.1 
Waiver of Claims by the Architect 
13.3.2 
Waiver of Claims by the Contractor 
9.10.5, 13.3.2, 15.1.7 
Waiver of Claims by the Owner 
9.9.3, 9.10.3, 9.10.4, 12.2.2.1, 13.3.2, 14.2.4, 15.1.7 
Waiver of Consequential Damages 
14.2.4, 15.1.7 
Waiver of Liens 
9.3, 9.10.2, 9.10.4 
Waivers of Subrogation 
6.1.1, 11.3 
Warranty 
3.5, 4.2.9, 9.3.3, 9.8.4, 9.9.1, 9.10.2, 9.10.4, 12.2.2, 
15.1.2 
Weather Delays 
8.3, 15.1.6.2 
Work, Definition of 
1.1.3 
Written Consent 
1.5.2, 3.4.2, 3.7.4, 3.12.8, 3.14.2, 4.1.2, 9.3.2, 9.10.3, 
13.2, 13.3.2, 15.4.4.2 
Written Interpretations 
4.2.11, 4.2.12 
Written Orders 
1.1.1, 2.4, 3.9, 7, 8.2.2, 12.1, 12.2, 13.4.2, 14.3.1
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ARTICLE 1   GENERAL PROVISIONS 
§ 1.1 Basic Definitions
§ 1.1.1 The Contract Documents
The Contract Documents are enumerated in the Agreement between the Owner and Contractor (hereinafter the 
Agreement) and consist of the Agreement, Conditions of the Contract (General, Supplementary and other Conditions), 
Drawings, Specifications, Addenda issued prior to execution of the Contract, other documents listed in the Agreement, 
and Modifications issued after execution of the Contract. A Modification is (1) a written amendment to the Contract 
signed by both parties, (2) a Change Order, (3) a Construction Change Directive, or (4) a written order for a minor 
change in the Work issued by the Architect. Unless specifically enumerated in the Agreement, the Contract Documents 
do not include the advertisement or invitation to bid, Instructions to Bidders, sample forms, other information furnished 
by the Owner in anticipation of receiving bids or proposals, the Contractor’s bid or proposal, or portions of Addenda 
relating to bidding or proposal requirements. 

§ 1.1.2 The Contract
The Contract Documents form the Contract for Construction. The Contract represents the entire and integrated 
agreement between the parties hereto and supersedes prior negotiations, representations, or agreements, either written or 
oral. The Contract may be amended or modified only by a Modification. The Contract Documents shall not be 
construed to create a contractual relationship of any kind (1) between the Contractor and the Architect or the Architect’s 
consultants, (2) between the Owner and a Subcontractor or a Sub-subcontractor, (3) between the Owner and the 
Architect or the Architect’s consultants, or (4) between any persons or entities other than the Owner and the Contractor. 
The Architect shall, however, be entitled to performance and enforcement of obligations under the Contract intended to 
facilitate performance of the Architect’s duties. 

§ 1.1.3 The Work
The term “Work” means the construction and services required by the Contract Documents, whether completed or 
partially completed, and includes all other labor, materials, equipment, and services provided or to be provided by the 
Contractor to fulfill the Contractor’s obligations. The Work may constitute the whole or a part of the Project. 

§ 1.1.4 The Project
The Project is the total construction of which the Work performed under the Contract Documents may be the whole or a 
part and which may include construction by the Owner and by Separate Contractors. 

§ 1.1.5 The Drawings
The Drawings are the graphic and pictorial portions of the Contract Documents showing the design, location and 
dimensions of the Work, generally including plans, elevations, sections, details, schedules, and diagrams. 

§ 1.1.6 The Specifications
The Specifications are that portion of the Contract Documents consisting of the written requirements for materials, 
equipment, systems, standards and workmanship for the Work, and performance of related services. 

§ 1.1.7 Instruments of Service
Instruments of Service are representations, in any medium of expression now known or later developed, of the tangible 
and intangible creative work performed by the Architect and the Architect’s consultants under their respective 
professional services agreements. Instruments of Service may include, without limitation, studies, surveys, models, 
sketches, drawings, specifications, and other similar materials. 

§ 1.1.8 Initial Decision Maker
The Initial Decision Maker is the person identified in the Agreement to render initial decisions on Claims in accordance 
with Section 15.2. The Initial Decision Maker shall not show partiality to the Owner or Contractor and shall not be 
liable for results of interpretations or decisions rendered in good faith. 

§ 1.2 Correlation and Intent of the Contract Documents
§ 1.2.1 The intent of the Contract Documents is to include all items necessary for the proper execution and completion
of the Work by the Contractor. The Contract Documents are complementary, and what is required by one shall be as 
binding as if required by all; performance by the Contractor shall be required only to the extent consistent with the 
Contract Documents and reasonably inferable from them as being necessary to produce the indicated results. 

§ 1.2.1.1 The invalidity of any provision of the Contract Documents shall not invalidate the Contract or its remaining
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provisions. If it is determined that any provision of the Contract Documents violates any law, or is otherwise invalid or 
unenforceable, then that provision shall be revised to the extent necessary to make that provision legal and enforceable. 
In such case the Contract Documents shall be construed, to the fullest extent permitted by law, to give effect to the 
parties’ intentions and purposes in executing the Contract. 

§ 1.2.2 Organization of the Specifications into divisions, sections and articles, and arrangement of Drawings shall not
control the Contractor in dividing the Work among Subcontractors or in establishing the extent of Work to be performed 
by any trade. 

§ 1.2.3 Unless otherwise stated in the Contract Documents, words that have well-known technical or construction
industry meanings are used in the Contract Documents in accordance with such recognized meanings. 

§ 1.3 Capitalization
Terms capitalized in these General Conditions include those that are (1) specifically defined, (2) the titles of numbered 
articles, or (3) the titles of other documents published by the American Institute of Architects. 

§ 1.4 Interpretation
In the interest of brevity the Contract Documents frequently omit modifying words such as “all” and “any” and articles 
such as “the” and “an,” but the fact that a modifier or an article is absent from one statement and appears in another is 
not intended to affect the interpretation of either statement. 

§ 1.5 Ownership and Use of Drawings, Specifications, and Other Instruments of Service
§ 1.5.1 The Architect and the Architect’s consultants shall be deemed the authors and owners of their respective
Instruments of Service, including the Drawings and Specifications, and retain all common law, statutory, and other 
reserved rights in their Instruments of Service, including copyrights. The Contractor, Subcontractors, Sub-
subcontractors, and suppliers shall not own or claim a copyright in the Instruments of Service. Submittal or distribution 
to meet official regulatory requirements or for other purposes in connection with the Project is not to be construed as 
publication in derogation of the Architect’s or Architect’s consultants’ reserved rights. 

§ 1.5.2 The Contractor, Subcontractors, Sub-subcontractors, and suppliers are authorized to use and reproduce the
Instruments of Service provided to them, subject to any protocols established pursuant to Sections 1.7 and 1.8, solely 
and exclusively for execution of the Work. All copies made under this authorization shall bear the copyright notice, if 
any, shown on the Instruments of Service. The Contractor, Subcontractors, Sub-subcontractors, and suppliers may not 
use the Instruments of Service on other projects or for additions to the Project outside the scope of the Work without the 
specific written consent of the Owner, Architect, and the Architect’s consultants. 

§ 1.6 Notice
§ 1.6.1 Except as otherwise provided in Section 1.6.2, where the Contract Documents require one party to notify or give
notice to the other party, such notice shall be provided in writing to the designated representative of the party to whom 
the notice is addressed and shall be deemed to have been duly served if delivered in person, by mail, by courier, or by 
electronic transmission if a method for electronic transmission is set forth in the Agreement. 

§ 1.6.2 Notice of Claims as provided in Section 15.1.3 shall be provided in writing and shall be deemed to have been
duly served only if delivered to the designated representative of the party to whom the notice is addressed by certified or 
registered mail, or by courier providing proof of delivery. 

§ 1.7 Digital Data Use and Transmission
The parties shall agree upon protocols governing the transmission and use of Instruments of Service or any other 
information or documentation in digital form. The parties will use AIA Document E203™–2013, Building Information 
Modeling and Digital Data Exhibit, to establish the protocols for the development, use, transmission, and exchange of 
digital data. 

§ 1.8 Building Information Models Use and Reliance
Any use of, or reliance on, all or a portion of a building information model without agreement to protocols governing 
the use of, and reliance on, the information contained in the model and without having those protocols set forth in AIA 
Document E203™–2013, Building Information Modeling and Digital Data Exhibit, and the requisite AIA Document 
G202™–2013, Project Building Information Modeling Protocol Form, shall be at the using or relying party’s sole risk 
and without liability to the other party and its contractors or consultants, the authors of, or contributors to, the building 
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information model, and each of their agents and employees. 

ARTICLE 2   OWNER 
§ 2.1 General
§ 2.1.1 The Owner is the person or entity identified as such in the Agreement and is referred to throughout the Contract
Documents as if singular in number. The Owner shall designate in writing a representative who shall have express 
authority to bind the Owner with respect to all matters requiring the Owner’s approval or authorization. Except as 
otherwise provided in Section 4.2.1, the Architect does not have such authority. The term “Owner” means the Owner or 
the Owner’s authorized representative. 

§ 2.1.2 The Owner shall furnish to the Contractor, within fifteen days after receipt of a written request, information
necessary and relevant for the Contractor to evaluate, give notice of, or enforce mechanic’s lien rights. Such information 
shall include a correct statement of the record legal title to the property on which the Project is located, usually referred 
to as the site, and the Owner’s interest therein. 

§ 2.2 Evidence of the Owner’s Financial Arrangements
§ 2.2.1 Prior to commencement of the Work and upon written request by the Contractor, the Owner shall furnish to the
Contractor reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s obligations under 
the Contract. The Contractor shall have no obligation to commence the Work until the Owner provides such evidence. If 
commencement of the Work is delayed under this Section 2.2.1, the Contract Time shall be extended appropriately. 

§ 2.2.2 Following commencement of the Work and upon written request by the Contractor, the Owner shall furnish to
the Contractor reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s obligations 
under the Contract only if (1) the Owner fails to make payments to the Contractor as the Contract Documents require; 
(2) the Contractor identifies in writing a reasonable concern regarding the Owner’s ability to make payment when due; 
or (3) a change in the Work materially changes the Contract Sum. If the Owner fails to provide such evidence, as 
required, within fourteen days of the Contractor’s request, the Contractor may immediately stop the Work and, in that 
event, shall notify the Owner that the Work has stopped. However, if the request is made because a change in the Work 
materially changes the Contract Sum under (3) above, the Contractor may immediately stop only that portion of the 
Work affected by the change until reasonable evidence is provided. If the Work is stopped under this Section 2.2.2, the 
Contract Time shall be extended appropriately and the Contract Sum shall be increased by the amount of the 
Contractor’s reasonable costs of shutdown, delay and start-up, plus interest as provided in the Contract Documents. 

§ 2.2.3 After the Owner furnishes evidence of financial arrangements under this Section 2.2, the Owner shall not
materially vary such financial arrangements without prior notice to the Contractor. 

§ 2.2.4 Where the Owner has designated information furnished under this Section 2.2 as “confidential,” the Contractor
shall keep the information confidential and shall not disclose it to any other person. However, the Contractor may 
disclose “confidential” information, after seven (7) days’ notice to the Owner, where disclosure is required by law, 
including a subpoena or other form of compulsory legal process issued by a court or governmental entity, or by court or 
arbitrator(s) order. The Contractor may also disclose “confidential” information to its employees, consultants, sureties, 
Subcontractors and their employees, Sub-subcontractors, and others who need to know the content of such information 
solely and exclusively for the Project and who agree to maintain the confidentiality of such information. 

§ 2.3 Information and Services Required of the Owner
§ 2.3.1 Except for permits and fees that are the responsibility of the Contractor under the Contract Documents, including
those required under Section 3.7.1, the Owner shall secure and pay for necessary approvals, easements, assessments and 
charges required for construction, use or occupancy of permanent structures or for permanent changes in existing 
facilities. 

§ 2.3.2 The Owner shall retain an architect lawfully licensed to practice architecture, or an entity lawfully practicing
architecture, in the jurisdiction where the Project is located. That person or entity is identified as the Architect in the 
Agreement and is referred to throughout the Contract Documents as if singular in number. 

§ 2.3.3 If the employment of the Architect terminates, the Owner shall employ a successor to whom the Contractor has
no reasonable objection and whose status under the Contract Documents shall be that of the Architect. 

§ 2.3.4 The Owner shall furnish surveys describing physical characteristics, legal limitations and utility locations for the
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site of the Project, and a legal description of the site. The Contractor shall be entitled to rely on the accuracy of 
information furnished by the Owner but shall exercise proper precautions relating to the safe performance of the Work. 

§ 2.3.5 The Owner shall furnish information or services required of the Owner by the Contract Documents with
reasonable promptness. The Owner shall also furnish any other information or services under the Owner’s control and 
relevant to the Contractor’s performance of the Work with reasonable promptness after receiving the Contractor’s 
written request for such information or services. 

§ 2.3.6 Unless otherwise provided in the Contract Documents, the Owner shall furnish to the Contractor one copy of the
Contract Documents for purposes of making reproductions pursuant to Section 1.5.2. 

§ 2.4 Owner’s Right to Stop the Work
If the Contractor fails to correct Work that is not in accordance with the requirements of the Contract Documents as 
required by Section 12.2 or repeatedly fails to carry out Work in accordance with the Contract Documents, the Owner 
may issue a written order to the Contractor to stop the Work, or any portion thereof, until the cause for such order has 
been eliminated; however, the right of the Owner to stop the Work shall not give rise to a duty on the part of the Owner 
to exercise this right for the benefit of the Contractor or any other person or entity, except to the extent required by 
Section 6.1.3. 

§ 2.5 Owner’s Right to Carry Out the Work
If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents and fails within 
a ten-day period after receipt of notice from the Owner to commence and continue correction of such default or neglect 
with diligence and promptness, the Owner may, without prejudice to other remedies the Owner may have, correct such 
default or neglect. Such action by the Owner and amounts charged to the Contractor are both subject to prior approval 
of the Architect and the Architect may, pursuant to Section 9.5.1, withhold or nullify a Certificate for Payment in whole 
or in part, to the extent reasonably necessary to reimburse the Owner for the reasonable cost of correcting such 
deficiencies, including Owner’s expenses and compensation for the Architect’s additional services made necessary by 
such default, neglect, or failure. If current and future payments are not sufficient to cover such amounts, the Contractor 
shall pay the difference to the Owner. If the Contractor disagrees with the actions of the Owner or the Architect, or the 
amounts claimed as costs to the Owner, the Contractor may file a Claim pursuant to Article 15.  

ARTICLE 3   CONTRACTOR 
§ 3.1 General
§ 3.1.1 The Contractor is the person or entity identified as such in the Agreement and is referred to throughout the
Contract Documents as if singular in number. The Contractor shall be lawfully licensed, if required in the jurisdiction 
where the Project is located. The Contractor shall designate in writing a representative who shall have express authority 
to bind the Contractor with respect to all matters under this Contract. The term “Contractor” means the Contractor or the 
Contractor’s authorized representative. 

§ 3.1.2 The Contractor shall perform the Work in accordance with the Contract Documents.

§ 3.1.3 The Contractor shall not be relieved of its obligations to perform the Work in accordance with the Contract
Documents either by activities or duties of the Architect in the Architect’s administration of the Contract, or by tests, 
inspections or approvals required or performed by persons or entities other than the Contractor. 

§ 3.2 Review of Contract Documents and Field Conditions by Contractor
§ 3.2.1 Execution of the Contract by the Contractor is a representation that the Contractor has visited the site, become
generally familiar with local conditions under which the Work is to be performed, and correlated personal observations 
with requirements of the Contract Documents. 

§ 3.2.2 Because the Contract Documents are complementary, the Contractor shall, before starting each portion of the
Work, carefully study and compare the various Contract Documents relative to that portion of the Work, as well as the 
information furnished by the Owner pursuant to Section 2.3.4, shall take field measurements of any existing conditions 
related to that portion of the Work, and shall observe any conditions at the site affecting it. These obligations are for the 
purpose of facilitating coordination and construction by the Contractor and are not for the purpose of discovering errors, 
omissions, or inconsistencies in the Contract Documents; however, the Contractor shall promptly report to the Architect 
any errors, inconsistencies or omissions discovered by or made known to the Contractor as a request for information in 
such form as the Architect may require. It is recognized that the Contractor’s review is made in the Contractor’s 
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capacity as a contractor and not as a licensed design professional, unless otherwise specifically provided in the Contract 
Documents. 

§ 3.2.3 The Contractor is not required to ascertain that the Contract Documents are in accordance with applicable laws,
statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities, but the Contractor shall 
promptly report to the Architect any nonconformity discovered by or made known to the Contractor as a request for 
information in such form as the Architect may require. 

§ 3.2.4 If the Contractor believes that additional cost or time is involved because of clarifications or instructions the
Architect issues in response to the Contractor’s notices or requests for information pursuant to Sections 3.2.2 or 3.2.3, 
the Contractor shall submit Claims as provided in Article 15. If the Contractor fails to perform the obligations of 
Sections 3.2.2 or 3.2.3, the Contractor shall pay such costs and damages to the Owner, subject to Section 15.1.7, as 
would have been avoided if the Contractor had performed such obligations. If the Contractor performs those 
obligations, the Contractor shall not be liable to the Owner or Architect for damages resulting from errors, 
inconsistencies or omissions in the Contract Documents, for differences between field measurements or conditions and 
the Contract Documents, or for nonconformities of the Contract Documents to applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities. 

§ 3.3 Supervision and Construction Procedures
§ 3.3.1 The Contractor shall supervise and direct the Work, using the Contractor’s best skill and attention. The
Contractor shall be solely responsible for, and have control over, construction means, methods, techniques, sequences, 
and procedures, and for coordinating all portions of the Work under the Contract. If the Contract Documents give 
specific instructions concerning construction means, methods, techniques, sequences, or procedures, the Contractor 
shall evaluate the jobsite safety thereof and shall be solely responsible for the jobsite safety of such means, methods, 
techniques, sequences, or procedures. If the Contractor determines that such means, methods, techniques, sequences or 
procedures may not be safe, the Contractor shall give timely notice to the Owner and Architect, and shall propose 
alternative means, methods, techniques, sequences, or procedures. The Architect shall evaluate the proposed alternative 
solely for conformance with the design intent for the completed construction. Unless the Architect objects to the 
Contractor’s proposed alternative, the Contractor shall perform the Work using its alternative means, methods, 
techniques, sequences, or procedures.  

§ 3.3.2 The Contractor shall be responsible to the Owner for acts and omissions of the Contractor’s employees,
Subcontractors and their agents and employees, and other persons or entities performing portions of the Work for, or on 
behalf of, the Contractor or any of its Subcontractors. 

§ 3.3.3 The Contractor shall be responsible for inspection of portions of Work already performed to determine that such
portions are in proper condition to receive subsequent Work. 

§ 3.4 Labor and Materials
§ 3.4.1 Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for labor, materials,
equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and other facilities and 
services necessary for proper execution and completion of the Work, whether temporary or permanent and whether or 
not incorporated or to be incorporated in the Work. 

§ 3.4.2 Except in the case of minor changes in the Work approved by the Architect in accordance with Section 3.12.8 or
ordered by the Architect in accordance with Section 7.4, the Contractor may make substitutions only with the consent of 
the Owner, after evaluation by the Architect and in accordance with a Change Order or Construction Change Directive. 

§ 3.4.3 The Contractor shall enforce strict discipline and good order among the Contractor’s employees and other
persons carrying out the Work. The Contractor shall not permit employment of unfit persons or persons not properly 
skilled in tasks assigned to them. 

§ 3.5 Warranty
§ 3.5.1 The Contractor warrants to the Owner and Architect that materials and equipment furnished under the Contract
will be of good quality and new unless the Contract Documents require or permit otherwise. The Contractor further 
warrants that the Work will conform to the requirements of the Contract Documents and will be free from defects, 
except for those inherent in the quality of the Work the Contract Documents require or permit. Work, materials, or 
equipment not conforming to these requirements may be considered defective. The Contractor’s warranty excludes 
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remedy for damage or defect caused by abuse, alterations to the Work not executed by the Contractor, improper or 
insufficient maintenance, improper operation, or normal wear and tear and normal usage. If required by the Architect, 
the Contractor shall furnish satisfactory evidence as to the kind and quality of materials and equipment. 

§ 3.5.2 All material, equipment, or other special warranties required by the Contract Documents shall be issued in the
name of the Owner, or shall be transferable to the Owner, and shall commence in accordance with Section 9.8.4. 

§ 3.6 Taxes
The Contractor shall pay sales, consumer, use and similar taxes for the Work provided by the Contractor that are legally 
enacted when bids are received or negotiations concluded, whether or not yet effective or merely scheduled to go into 
effect. 

§ 3.7 Permits, Fees, Notices and Compliance with Laws
§ 3.7.1 Unless otherwise provided in the Contract Documents, the Contractor shall secure and pay for the building
permit as well as for other permits, fees, licenses, and inspections by government agencies necessary for proper 
execution and completion of the Work that are customarily secured after execution of the Contract and legally required 
at the time bids are received or negotiations concluded. 

§ 3.7.2 The Contractor shall comply with and give notices required by applicable laws, statutes, ordinances, codes, rules
and regulations, and lawful orders of public authorities applicable to performance of the Work. 

§ 3.7.3 If the Contractor performs Work knowing it to be contrary to applicable laws, statutes, ordinances, codes, rules
and regulations, or lawful orders of public authorities, the Contractor shall assume appropriate responsibility for such 
Work and shall bear the costs attributable to correction. 

§ 3.7.4 Concealed or Unknown Conditions
If the Contractor encounters conditions at the site that are (1) subsurface or otherwise concealed physical conditions that 
differ materially from those indicated in the Contract Documents or (2) unknown physical conditions of an unusual 
nature that differ materially from those ordinarily found to exist and generally recognized as inherent in construction 
activities of the character provided for in the Contract Documents, the Contractor shall promptly provide notice to the 
Owner and the Architect before conditions are disturbed and in no event later than 14 days after first observance of the 
conditions. The Architect will promptly investigate such conditions and, if the Architect determines that they differ 
materially and cause an increase or decrease in the Contractor’s cost of, or time required for, performance of any part of 
the Work, will recommend that an equitable adjustment be made in the Contract Sum or Contract Time, or both. If the 
Architect determines that the conditions at the site are not materially different from those indicated in the Contract 
Documents and that no change in the terms of the Contract is justified, the Architect shall promptly notify the Owner 
and Contractor, stating the reasons. If either party disputes the Architect’s determination or recommendation, that party 
may submit a Claim as provided in Article 15. 

§ 3.7.5 If, in the course of the Work, the Contractor encounters human remains or recognizes the existence of burial
markers, archaeological sites or wetlands not indicated in the Contract Documents, the Contractor shall immediately 
suspend any operations that would affect them and shall notify the Owner and Architect. Upon receipt of such notice, 
the Owner shall promptly take any action necessary to obtain governmental authorization required to resume the 
operations. The Contractor shall continue to suspend such operations until otherwise instructed by the Owner but shall 
continue with all other operations that do not affect those remains or features. Requests for adjustments in the Contract 
Sum and Contract Time arising from the existence of such remains or features may be made as provided in Article 15. 

§ 3.8 Allowances
§ 3.8.1 The Contractor shall include in the Contract Sum all allowances stated in the Contract Documents. Items covered
by allowances shall be supplied for such amounts and by such persons or entities as the Owner may direct, but the 
Contractor shall not be required to employ persons or entities to whom the Contractor has reasonable objection. 

§ 3.8.2 Unless otherwise provided in the Contract Documents,
.1 allowances shall cover the cost to the Contractor of materials and equipment delivered at the site and all 

required taxes, less applicable trade discounts; 
.2 Contractor’s costs for unloading and handling at the site, labor, installation costs, overhead, profit, and 

other expenses contemplated for stated allowance amounts shall be included in the Contract Sum but not 
in the allowances; and 
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.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly by 
Change Order. The amount of the Change Order shall reflect (1) the difference between actual costs and 
the allowances under Section 3.8.2.1 and (2) changes in Contractor’s costs under Section 3.8.2.2. 

§ 3.8.3 Materials and equipment under an allowance shall be selected by the Owner with reasonable promptness.

§ 3.9 Superintendent
§ 3.9.1 The Contractor shall employ a competent superintendent and necessary assistants who shall be in attendance at
the Project site during performance of the Work. The superintendent shall represent the Contractor, and communications 
given to the superintendent shall be as binding as if given to the Contractor. 

§ 3.9.2 The Contractor, as soon as practicable after award of the Contract, shall notify the Owner and Architect of the
name and qualifications of a proposed superintendent. Within 14 days of receipt of the information, the Architect may 
notify the Contractor, stating whether the Owner or the Architect (1) has reasonable objection to the proposed 
superintendent or (2) requires additional time for review. Failure of the Architect to provide notice within the 14-day 
period shall constitute notice of no reasonable objection. 

§ 3.9.3 The Contractor shall not employ a proposed superintendent to whom the Owner or Architect has made
reasonable and timely objection. The Contractor shall not change the superintendent without the Owner’s consent, 
which shall not unreasonably be withheld or delayed. 

§ 3.10 Contractor’s Construction and Submittal Schedules
§ 3.10.1 The Contractor, promptly after being awarded the Contract, shall submit for the Owner’s and Architect’s
information a Contractor’s construction schedule for the Work. The schedule shall contain detail appropriate for the 
Project, including (1) the date of commencement of the Work, interim schedule milestone dates, and the date of 
Substantial Completion; (2) an apportionment of the Work by construction activity; and (3) the time required for 
completion of each portion of the Work. The schedule shall provide for the orderly progression of the Work to 
completion and shall not exceed time limits current under the Contract Documents. The schedule shall be revised at 
appropriate intervals as required by the conditions of the Work and Project. 

§ 3.10.2 The Contractor, promptly after being awarded the Contract and thereafter as necessary to maintain a current
submittal schedule, shall submit a submittal schedule for the Architect’s approval. The Architect’s approval shall not be 
unreasonably delayed or withheld. The submittal schedule shall (1) be coordinated with the Contractor’s construction 
schedule, and (2) allow the Architect reasonable time to review submittals. If the Contractor fails to submit a submittal 
schedule, or fails to provide submittals in accordance with the approved submittal schedule, the Contractor shall not be 
entitled to any increase in Contract Sum or extension of Contract Time based on the time required for review of 
submittals. 

§ 3.10.3 The Contractor shall perform the Work in general accordance with the most recent schedules submitted to the
Owner and Architect. 

§ 3.11 Documents and Samples at the Site
The Contractor shall make available, at the Project site, the Contract Documents, including Change Orders, 
Construction Change Directives, and other Modifications, in good order and marked currently to indicate field changes 
and selections made during construction, and the approved Shop Drawings, Product Data, Samples, and similar required 
submittals. These shall be in electronic form or paper copy, available to the Architect and Owner, and delivered to the 
Architect for submittal to the Owner upon completion of the Work as a record of the Work as constructed. 

§ 3.12 Shop Drawings, Product Data and Samples
§ 3.12.1 Shop Drawings are drawings, diagrams, schedules, and other data specially prepared for the Work by the
Contractor or a Subcontractor, Sub-subcontractor, manufacturer, supplier, or distributor to illustrate some portion of the 
Work. 

§ 3.12.2 Product Data are illustrations, standard schedules, performance charts, instructions, brochures, diagrams, and
other information furnished by the Contractor to illustrate materials or equipment for some portion of the Work. 

§ 3.12.3 Samples are physical examples that illustrate materials, equipment, or workmanship, and establish standards by
which the Work will be judged. 
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§ 3.12.4 Shop Drawings, Product Data, Samples, and similar submittals are not Contract Documents. Their purpose is to
demonstrate how the Contractor proposes to conform to the information given and the design concept expressed in the 
Contract Documents for those portions of the Work for which the Contract Documents require submittals. Review by 
the Architect is subject to the limitations of Section 4.2.7. Informational submittals upon which the Architect is not 
expected to take responsive action may be so identified in the Contract Documents. Submittals that are not required by 
the Contract Documents may be returned by the Architect without action. 

§ 3.12.5 The Contractor shall review for compliance with the Contract Documents, approve, and submit to the Architect,
Shop Drawings, Product Data, Samples, and similar submittals required by the Contract Documents, in accordance with 
the submittal schedule approved by the Architect or, in the absence of an approved submittal schedule, with reasonable 
promptness and in such sequence as to cause no delay in the Work or in the activities of the Owner or of Separate 
Contractors. 

§ 3.12.6 By submitting Shop Drawings, Product Data, Samples, and similar submittals, the Contractor represents to the
Owner and Architect that the Contractor has (1) reviewed and approved them, (2) determined and verified materials, 
field measurements and field construction criteria related thereto, or will do so, and (3) checked and coordinated the 
information contained within such submittals with the requirements of the Work and of the Contract Documents. 

§ 3.12.7 The Contractor shall perform no portion of the Work for which the Contract Documents require submittal and
review of Shop Drawings, Product Data, Samples, or similar submittals, until the respective submittal has been 
approved by the Architect. 

§ 3.12.8 The Work shall be in accordance with approved submittals except that the Contractor shall not be relieved of
responsibility for deviations from the requirements of the Contract Documents by the Architect’s approval of Shop 
Drawings, Product Data, Samples, or similar submittals, unless the Contractor has specifically notified the Architect of 
such deviation at the time of submittal and (1) the Architect has given written approval to the specific deviation as a 
minor change in the Work, or (2) a Change Order or Construction Change Directive has been issued authorizing the 
deviation. The Contractor shall not be relieved of responsibility for errors or omissions in Shop Drawings, Product Data, 
Samples, or similar submittals, by the Architect’s approval thereof. 

§ 3.12.9 The Contractor shall direct specific attention, in writing or on resubmitted Shop Drawings, Product Data,
Samples, or similar submittals, to revisions other than those requested by the Architect on previous submittals. In the 
absence of such notice, the Architect’s approval of a resubmission shall not apply to such revisions. 

§ 3.12.10 The Contractor shall not be required to provide professional services that constitute the practice of architecture
or engineering unless such services are specifically required by the Contract Documents for a portion of the Work or 
unless the Contractor needs to provide such services in order to carry out the Contractor’s responsibilities for 
construction means, methods, techniques, sequences, and procedures. The Contractor shall not be required to provide 
professional services in violation of applicable law. 

§ 3.12.10.1 If professional design services or certifications by a design professional related to systems, materials, or
equipment are specifically required of the Contractor by the Contract Documents, the Owner and the Architect will 
specify all performance and design criteria that such services must satisfy. The Contractor shall be entitled to rely upon 
the adequacy and accuracy of the performance and design criteria provided in the Contract Documents. The Contractor 
shall cause such services or certifications to be provided by an appropriately licensed design professional, whose 
signature and seal shall appear on all drawings, calculations, specifications, certifications, Shop Drawings, and other 
submittals prepared by such professional. Shop Drawings, and other submittals related to the Work, designed or 
certified by such professional, if prepared by others, shall bear such professional’s written approval when submitted to 
the Architect. The Owner and the Architect shall be entitled to rely upon the adequacy and accuracy of the services, 
certifications, and approvals performed or provided by such design professionals, provided the Owner and Architect 
have specified to the Contractor the performance and design criteria that such services must satisfy. Pursuant to this 
Section 3.12.10, the Architect will review and approve or take other appropriate action on submittals only for the 
limited purpose of checking for conformance with information given and the design concept expressed in the Contract 
Documents. 

§ 3.12.10.2 If the Contract Documents require the Contractor’s design professional to certify that the Work has been
performed in accordance with the design criteria, the Contractor shall furnish such certifications to the Architect at the 
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time and in the form specified by the Architect. 

§ 3.13 Use of Site
The Contractor shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, codes, 
rules and regulations, lawful orders of public authorities, and the Contract Documents and shall not unreasonably 
encumber the site with materials or equipment. 

§ 3.14 Cutting and Patching
§ 3.14.1 The Contractor shall be responsible for cutting, fitting, or patching required to complete the Work or to make its
parts fit together properly. All areas requiring cutting, fitting, or patching shall be restored to the condition existing prior 
to the cutting, fitting, or patching, unless otherwise required by the Contract Documents. 

§ 3.14.2 The Contractor shall not damage or endanger a portion of the Work or fully or partially completed construction
of the Owner or Separate Contractors by cutting, patching, or otherwise altering such construction, or by excavation. 
The Contractor shall not cut or otherwise alter construction by the Owner or a Separate Contractor except with written 
consent of the Owner and of the Separate Contractor. Consent shall not be unreasonably withheld. The Contractor shall 
not unreasonably withhold, from the Owner or a Separate Contractor, its consent to cutting or otherwise altering the 
Work. 

§ 3.15 Cleaning Up
§ 3.15.1 The Contractor shall keep the premises and surrounding area free from accumulation of waste materials and
rubbish caused by operations under the Contract. At completion of the Work, the Contractor shall remove waste 
materials, rubbish, the Contractor’s tools, construction equipment, machinery, and surplus materials from and about the 
Project. 

§ 3.15.2 If the Contractor fails to clean up as provided in the Contract Documents, the Owner may do so and the Owner
shall be entitled to reimbursement from the Contractor. 

§ 3.16 Access to Work
The Contractor shall provide the Owner and Architect with access to the Work in preparation and progress wherever 
located. 

§ 3.17 Royalties, Patents and Copyrights
The Contractor shall pay all royalties and license fees. The Contractor shall defend suits or claims for infringement of 
copyrights and patent rights and shall hold the Owner and Architect harmless from loss on account thereof, but shall not 
be responsible for defense or loss when a particular design, process, or product of a particular manufacturer or 
manufacturers is required by the Contract Documents, or where the copyright violations are contained in Drawings, 
Specifications, or other documents prepared by the Owner or Architect. However, if an infringement of a copyright or 
patent is discovered by, or made known to, the Contractor, the Contractor shall be responsible for the loss unless the 
information is promptly furnished to the Architect. 

§ 3.18 Indemnification
§ 3.18.1 To the fullest extent permitted by law, the Contractor shall indemnify and hold harmless the Owner, Architect,
Architect’s consultants, and agents and employees of any of them from and against claims, damages, losses, and 
expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the Work, 
provided that such claim, damage, loss, or expense is attributable to bodily injury, sickness, disease or death, or to injury 
to or destruction of tangible property (other than the Work itself), but only to the extent caused by the negligent acts or 
omissions of the Contractor, a Subcontractor, anyone directly or indirectly employed by them, or anyone for whose acts 
they may be liable, regardless of whether or not such claim, damage, loss, or expense is caused in part by a party 
indemnified hereunder. Such obligation shall not be construed to negate, abridge, or reduce other rights or obligations of 
indemnity that would otherwise exist as to a party or person described in this Section 3.18. 

§ 3.18.2 In claims against any person or entity indemnified under this Section 3.18 by an employee of the Contractor, a
Subcontractor, anyone directly or indirectly employed by them, or anyone for whose acts they may be liable, the 
indemnification obligation under Section 3.18.1 shall not be limited by a limitation on amount or type of damages, 
compensation, or benefits payable by or for the Contractor or a Subcontractor under workers’ compensation acts, 
disability benefit acts, or other employee benefit acts. 

 
099

EXHIBIT 2 TO RJN RJN141

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 1
st

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l.



Init. 

/ 

AIA Document A201™ – 2017. Copyright © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997, 2007 and 2017 by 
The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and International 
Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, 
and will be prosecuted to the maximum extent possible under the law. To report copyright violations of AIA Contract Documents, e-mail The American 
Institute of Architects’ legal counsel, copyright@aia.org.

18

ARTICLE 4   ARCHITECT 
§ 4.1 General
§ 4.1.1 The Architect is the person or entity retained by the Owner pursuant to Section 2.3.2 and identified as such in the
Agreement. 

§ 4.1.2 Duties, responsibilities, and limitations of authority of the Architect as set forth in the Contract Documents shall
not be restricted, modified, or extended without written consent of the Owner, Contractor, and Architect. Consent shall 
not be unreasonably withheld. 

§ 4.2 Administration of the Contract
§ 4.2.1 The Architect will provide administration of the Contract as described in the Contract Documents and will be an
Owner’s representative during construction until the date the Architect issues the final Certificate for Payment. The 
Architect will have authority to act on behalf of the Owner only to the extent provided in the Contract Documents. 

§ 4.2.2 The Architect will visit the site at intervals appropriate to the stage of construction, or as otherwise agreed with
the Owner, to become generally familiar with the progress and quality of the portion of the Work completed, and to 
determine in general if the Work observed is being performed in a manner indicating that the Work, when fully 
completed, will be in accordance with the Contract Documents. However, the Architect will not be required to make 
exhaustive or continuous on-site inspections to check the quality or quantity of the Work. The Architect will not have 
control over, charge of, or responsibility for the construction means, methods, techniques, sequences or procedures, or 
for the safety precautions and programs in connection with the Work, since these are solely the Contractor’s rights and 
responsibilities under the Contract Documents. 

§ 4.2.3 On the basis of the site visits, the Architect will keep the Owner reasonably informed about the progress and
quality of the portion of the Work completed, and promptly report to the Owner (1) known deviations from the Contract 
Documents, (2) known deviations from the most recent construction schedule submitted by the Contractor, and (3) 
defects and deficiencies observed in the Work. The Architect will not be responsible for the Contractor’s failure to 
perform the Work in accordance with the requirements of the Contract Documents. The Architect will not have control 
over or charge of, and will not be responsible for acts or omissions of, the Contractor, Subcontractors, or their agents or 
employees, or any other persons or entities performing portions of the Work. 

§ 4.2.4 Communications
The Owner and Contractor shall include the Architect in all communications that relate to or affect the Architect’s 
services or professional responsibilities. The Owner shall promptly notify the Architect of the substance of any direct 
communications between the Owner and the Contractor otherwise relating to the Project.  Communications by and with 
the Architect’s consultants shall be through the Architect. Communications by and with Subcontractors and suppliers 
shall be through the Contractor. Communications by and with Separate Contractors shall be through the Owner. The 
Contract Documents may specify other communication protocols. 

§ 4.2.5 Based on the Architect’s evaluations of the Contractor’s Applications for Payment, the Architect will review and
certify the amounts due the Contractor and will issue Certificates for Payment in such amounts. 

§ 4.2.6 The Architect has authority to reject Work that does not conform to the Contract Documents. Whenever the
Architect considers it necessary or advisable, the Architect will have authority to require inspection or testing of the 
Work in accordance with Sections 13.4.2 and 13.4.3, whether or not the Work is fabricated, installed or completed. 
However, neither this authority of the Architect nor a decision made in good faith either to exercise or not to exercise 
such authority shall give rise to a duty or responsibility of the Architect to the Contractor, Subcontractors, suppliers, 
their agents or employees, or other persons or entities performing portions of the Work. 

§ 4.2.7 The Architect will review and approve, or take other appropriate action upon, the Contractor’s submittals such as
Shop Drawings, Product Data, and Samples, but only for the limited purpose of checking for conformance with 
information given and the design concept expressed in the Contract Documents. The Architect’s action will be taken in 
accordance with the submittal schedule approved by the Architect or, in the absence of an approved submittal schedule, 
with reasonable promptness while allowing sufficient time in the Architect’s professional judgment to permit adequate 
review. Review of such submittals is not conducted for the purpose of determining the accuracy and completeness of 
other details such as dimensions and quantities, or for substantiating instructions for installation or performance of 
equipment or systems, all of which remain the responsibility of the Contractor as required by the Contract Documents. 
The Architect’s review of the Contractor’s submittals shall not relieve the Contractor of the obligations under 
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Sections 3.3, 3.5, and 3.12. The Architect’s review shall not constitute approval of safety precautions or of any 
construction means, methods, techniques, sequences, or procedures. The Architect’s approval of a specific item shall 
not indicate approval of an assembly of which the item is a component. 

§ 4.2.8 The Architect will prepare Change Orders and Construction Change Directives, and may order minor changes in
the Work as provided in Section 7.4. The Architect will investigate and make determinations and recommendations 
regarding concealed and unknown conditions as provided in Section 3.7.4. 

§ 4.2.9 The Architect will conduct inspections to determine the date or dates of Substantial Completion and the date of
final completion; issue Certificates of Substantial Completion pursuant to Section 9.8; receive and forward to the 
Owner, for the Owner’s review and records, written warranties and related documents required by the Contract and 
assembled by the Contractor pursuant to Section 9.10; and issue a final Certificate for Payment pursuant to Section 9.10. 

§ 4.2.10 If the Owner and Architect agree, the Architect will provide one or more Project representatives to assist in
carrying out the Architect’s responsibilities at the site. The Owner shall notify the Contractor of any change in the 
duties, responsibilities and limitations of authority of the Project representatives. 

§ 4.2.11 The Architect will interpret and decide matters concerning performance under, and requirements of, the
Contract Documents on written request of either the Owner or Contractor. The Architect’s response to such requests 
will be made in writing within any time limits agreed upon or otherwise with reasonable promptness. 

§ 4.2.12 Interpretations and decisions of the Architect will be consistent with the intent of, and reasonably inferable
from, the Contract Documents and will be in writing or in the form of drawings. When making such interpretations and 
decisions, the Architect will endeavor to secure faithful performance by both Owner and Contractor, will not show 
partiality to either, and will not be liable for results of interpretations or decisions rendered in good faith. 

§ 4.2.13 The Architect’s decisions on matters relating to aesthetic effect will be final if consistent with the intent
expressed in the Contract Documents. 

§ 4.2.14 The Architect will review and respond to requests for information about the Contract Documents. The
Architect’s response to such requests will be made in writing within any time limits agreed upon or otherwise with 
reasonable promptness. If appropriate, the Architect will prepare and issue supplemental Drawings and Specifications in 
response to the requests for information. 

ARTICLE 5   SUBCONTRACTORS 
§ 5.1 Definitions
§ 5.1.1 A Subcontractor is a person or entity who has a direct contract with the Contractor to perform a portion of the
Work at the site. The term “Subcontractor” is referred to throughout the Contract Documents as if singular in number 
and means a Subcontractor or an authorized representative of the Subcontractor. The term “Subcontractor” does not 
include a Separate Contractor or the subcontractors of a Separate Contractor. 

§ 5.1.2 A Sub-subcontractor is a person or entity who has a direct or indirect contract with a Subcontractor to perform a
portion of the Work at the site. The term “Sub-subcontractor” is referred to throughout the Contract Documents as if 
singular in number and means a Sub-subcontractor or an authorized representative of the Sub-subcontractor. 

§ 5.2  Award of Subcontracts and Other Contracts for Portions of the Work
§ 5.2.1 Unless otherwise stated in the Contract Documents, the Contractor, as soon as practicable after award of the
Contract, shall notify the Owner and Architect of the persons or entities proposed for each principal portion of the 
Work, including those who are to furnish materials or equipment fabricated to a special design. Within 14 days of 
receipt of the information, the Architect may notify the Contractor whether the Owner or the Architect (1) has 
reasonable objection to any such proposed person or entity or (2) requires additional time for review. Failure of the 
Architect to provide notice within the 14-day period shall constitute notice of no reasonable objection. 

§ 5.2.2 The Contractor shall not contract with a proposed person or entity to whom the Owner or Architect has made
reasonable and timely objection. The Contractor shall not be required to contract with anyone to whom the Contractor 
has made reasonable objection. 

§ 5.2.3 If the Owner or Architect has reasonable objection to a person or entity proposed by the Contractor, the
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Contractor shall propose another to whom the Owner or Architect has no reasonable objection. If the proposed but 
rejected Subcontractor was reasonably capable of performing the Work, the Contract Sum and Contract Time shall be 
increased or decreased by the difference, if any, occasioned by such change, and an appropriate Change Order shall be 
issued before commencement of the substitute Subcontractor’s Work. However, no increase in the Contract Sum or 
Contract Time shall be allowed for such change unless the Contractor has acted promptly and responsively in 
submitting names as required. 

§ 5.2.4 The Contractor shall not substitute a Subcontractor, person, or entity for one previously selected if the Owner or
Architect makes reasonable objection to such substitution. 

§ 5.3 Subcontractual Relations
By appropriate written agreement, the Contractor shall require each Subcontractor, to the extent of the Work to be 
performed by the Subcontractor, to be bound to the Contractor by terms of the Contract Documents, and to assume 
toward the Contractor all the obligations and responsibilities, including the responsibility for safety of the 
Subcontractor’s Work that the Contractor, by these Contract Documents, assumes toward the Owner and Architect. 
Each subcontract agreement shall preserve and protect the rights of the Owner and Architect under the Contract 
Documents with respect to the Work to be performed by the Subcontractor so that subcontracting thereof will not 
prejudice such rights, and shall allow to the Subcontractor, unless specifically provided otherwise in the subcontract 
agreement, the benefit of all rights, remedies, and redress against the Contractor that the Contractor, by the Contract 
Documents, has against the Owner. Where appropriate, the Contractor shall require each Subcontractor to enter into 
similar agreements with Sub-subcontractors. The Contractor shall make available to each proposed Subcontractor, prior 
to the execution of the subcontract agreement, copies of the Contract Documents to which the Subcontractor will be 
bound, and, upon written request of the Subcontractor, identify to the Subcontractor terms and conditions of the 
proposed subcontract agreement that may be at variance with the Contract Documents. Subcontractors will similarly 
make copies of applicable portions of such documents available to their respective proposed Sub-subcontractors. 

§ 5.4 Contingent Assignment of Subcontracts
§ 5.4.1 Each subcontract agreement for a portion of the Work is assigned by the Contractor to the Owner, provided that

.1 assignment is effective only after termination of the Contract by the Owner for cause pursuant to 
Section 14.2 and only for those subcontract agreements that the Owner accepts by notifying the 
Subcontractor and Contractor; and 

.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the 
Contract. 

When the Owner accepts the assignment of a subcontract agreement, the Owner assumes the Contractor’s rights and 
obligations under the subcontract. 

§ 5.4.2 Upon such assignment, if the Work has been suspended for more than 30 days, the Subcontractor’s compensation
shall be equitably adjusted for increases in cost resulting from the suspension. 

§ 5.4.3 Upon assignment to the Owner under this Section 5.4, the Owner may further assign the subcontract to a
successor contractor or other entity. If the Owner assigns the subcontract to a successor contractor or other entity, the 
Owner shall nevertheless remain legally responsible for all of the successor contractor’s obligations under the 
subcontract. 

ARTICLE 6   CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS 
§ 6.1 Owner’s Right to Perform Construction and to Award Separate Contracts
§ 6.1.1 The term “Separate Contractor(s)” shall mean other contractors retained by the Owner under separate
agreements. The Owner reserves the right to perform construction or operations related to the Project with the Owner’s 
own forces, and with Separate Contractors retained under Conditions of the Contract substantially similar to those of 
this Contract, including those provisions of the Conditions of the Contract related to insurance and waiver of 
subrogation. 

§ 6.1.2 When separate contracts are awarded for different portions of the Project or other construction or operations on
the site, the term “Contractor” in the Contract Documents in each case shall mean the Contractor who executes each 
separate Owner-Contractor Agreement. 

§ 6.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces and of each Separate
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Contractor with the Work of the Contractor, who shall cooperate with them. The Contractor shall participate with any 
Separate Contractors and the Owner in reviewing their construction schedules. The Contractor shall make any revisions 
to its construction schedule deemed necessary after a joint review and mutual agreement. The construction schedules 
shall then constitute the schedules to be used by the Contractor, Separate Contractors, and the Owner until subsequently 
revised. 

§ 6.1.4 Unless otherwise provided in the Contract Documents, when the Owner performs construction or operations
related to the Project with the Owner’s own forces or with Separate Contractors, the Owner or its Separate Contractors 
shall have the same obligations and rights that the Contractor has under the Conditions of the Contract, including, 
without excluding others, those stated in Article 3, this Article 6, and Articles 10, 11, and 12. 

§ 6.2 Mutual Responsibility
§ 6.2.1 The Contractor shall afford the Owner and Separate Contractors reasonable opportunity for introduction and
storage of their materials and equipment and performance of their activities, and shall connect and coordinate the 
Contractor’s construction and operations with theirs as required by the Contract Documents. 

§ 6.2.2 If part of the Contractor’s Work depends for proper execution or results upon construction or operations by the
Owner or a Separate Contractor, the Contractor shall, prior to proceeding with that portion of the Work, promptly notify 
the Architect of apparent discrepancies or defects in the construction or operations by the Owner or Separate Contractor 
that would render it unsuitable for proper execution and results of the Contractor’s Work. Failure of the Contractor to 
notify the Architect of apparent discrepancies or defects prior to proceeding with the Work shall constitute an 
acknowledgment that the Owner’s or Separate Contractor’s completed or partially completed construction is fit and 
proper to receive the Contractor’s Work. The Contractor shall not be responsible for discrepancies or defects in the 
construction or operations by the Owner or Separate Contractor that are not apparent. 

§ 6.2.3 The Contractor shall reimburse the Owner for costs the Owner incurs that are payable to a Separate Contractor
because of the Contractor’s delays, improperly timed activities or defective construction. The Owner shall be 
responsible to the Contractor for costs the Contractor incurs because of a Separate Contractor’s delays, improperly 
timed activities, damage to the Work or defective construction. 

§ 6.2.4 The Contractor shall promptly remedy damage that the Contractor wrongfully causes to completed or partially
completed construction or to property of the Owner or Separate Contractor as provided in Section 10.2.5. 

§ 6.2.5 The Owner and each Separate Contractor shall have the same responsibilities for cutting and patching as are
described for the Contractor in Section 3.14. 

§ 6.3 Owner’s Right to Clean Up
If a dispute arises among the Contractor, Separate Contractors, and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the 
Owner may clean up and the Architect will allocate the cost among those responsible. 

ARTICLE 7   CHANGES IN THE WORK 
§ 7.1 General
§ 7.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the
Contract, by Change Order, Construction Change Directive or order for a minor change in the Work, subject to the 
limitations stated in this Article 7 and elsewhere in the Contract Documents. 

§ 7.1.2 A Change Order shall be based upon agreement among the Owner, Contractor, and Architect. A Construction
Change Directive requires agreement by the Owner and Architect and may or may not be agreed to by the Contractor. 
An order for a minor change in the Work may be issued by the Architect alone. 

§ 7.1.3 Changes in the Work shall be performed under applicable provisions of the Contract Documents. The Contractor
shall proceed promptly with changes in the Work, unless otherwise provided in the Change Order, Construction Change 
Directive, or order for a minor change in the Work. 

§ 7.2 Change Orders
§ 7.2.1 A Change Order is a written instrument prepared by the Architect and signed by the Owner, Contractor, and
Architect stating their agreement upon all of the following: 
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.1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum; and 

.3 The extent of the adjustment, if any, in the Contract Time. 

§ 7.3 Construction Change Directives
§ 7.3.1 A Construction Change Directive is a written order prepared by the Architect and signed by the Owner and
Architect, directing a change in the Work prior to agreement on adjustment, if any, in the Contract Sum or Contract 
Time, or both. The Owner may by Construction Change Directive, without invalidating the Contract, order changes in 
the Work within the general scope of the Contract consisting of additions, deletions, or other revisions, the Contract 
Sum and Contract Time being adjusted accordingly. 

§ 7.3.2 A Construction Change Directive shall be used in the absence of total agreement on the terms of a Change Order.

§ 7.3.3 If the Construction Change Directive provides for an adjustment to the Contract Sum, the adjustment shall be
based on one of the following methods: 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to 
permit evaluation; 

.2 Unit prices stated in the Contract Documents or subsequently agreed upon; 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or 

.4 As provided in Section 7.3.4. 

§ 7.3.4 If the Contractor does not respond promptly or disagrees with the method for adjustment in the Contract Sum, the
Architect shall determine the adjustment on the basis of reasonable expenditures and savings of those performing the 
Work attributable to the change, including, in case of an increase in the Contract Sum, an amount for overhead and 
profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable amount. In such 
case, and also under Section 7.3.3.3, the Contractor shall keep and present, in such form as the Architect may prescribe, 
an itemized accounting together with appropriate supporting data. Unless otherwise provided in the Contract 
Documents, costs for the purposes of this Section 7.3.4 shall be limited to the following: 

.1 Costs of labor, including applicable payroll taxes, fringe benefits required by agreement or custom, 
workers’ compensation insurance, and other employee costs approved by the Architect; 

.2 Costs of materials, supplies, and equipment, including cost of transportation, whether incorporated or 
consumed; 

.3 Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the Contractor or 
others; 

.4 Costs of premiums for all bonds and insurance, permit fees, and sales, use, or similar taxes, directly 
related to the change; and 

.5 Costs of supervision and field office personnel directly attributable to the change. 

§ 7.3.5 If the Contractor disagrees with the adjustment in the Contract Time, the Contractor may make a Claim in
accordance with applicable provisions of Article 15. 

§ 7.3.6 Upon receipt of a Construction Change Directive, the Contractor shall promptly proceed with the change in the
Work involved and advise the Architect of the Contractor’s agreement or disagreement with the method, if any, 
provided in the Construction Change Directive for determining the proposed adjustment in the Contract Sum or 
Contract Time. 

§ 7.3.7 A Construction Change Directive signed by the Contractor indicates the Contractor’s agreement therewith,
including adjustment in Contract Sum and Contract Time or the method for determining them. Such agreement shall be 
effective immediately and shall be recorded as a Change Order. 

§ 7.3.8 The amount of credit to be allowed by the Contractor to the Owner for a deletion or change that results in a net
decrease in the Contract Sum shall be actual net cost as confirmed by the Architect. When both additions and credits 
covering related Work or substitutions are involved in a change, the allowance for overhead and profit shall be figured 
on the basis of net increase, if any, with respect to that change. 

§ 7.3.9 Pending final determination of the total cost of a Construction Change Directive to the Owner, the Contractor
may request payment for Work completed under the Construction Change Directive in Applications for Payment. The 
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Architect will make an interim determination for purposes of monthly certification for payment for those costs and 
certify for payment the amount that the Architect determines, in the Architect’s professional judgment, to be reasonably 
justified. The Architect’s interim determination of cost shall adjust the Contract Sum on the same basis as a Change 
Order, subject to the right of either party to disagree and assert a Claim in accordance with Article 15. 

§ 7.3.10 When the Owner and Contractor agree with a determination made by the Architect concerning the adjustments
in the Contract Sum and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be 
effective immediately and the Architect will prepare a Change Order. Change Orders may be issued for all or any part 
of a Construction Change Directive. 

§ 7.4 Minor Changes in the Work
The Architect may order minor changes in the Work that are consistent with the intent of the Contract Documents and 
do not involve an adjustment in the Contract Sum or an extension of the Contract Time. The Architect’s order for minor 
changes shall be in writing. If the Contractor believes that the proposed minor change in the Work will affect the 
Contract Sum or Contract Time, the Contractor shall notify the Architect and shall not proceed to implement the change 
in the Work. If the Contractor performs the Work set forth in the Architect’s order for a minor change without prior 
notice to the Architect that such change will affect the Contract Sum or Contract Time, the Contractor waives any 
adjustment to the Contract Sum or extension of the Contract Time. 

ARTICLE 8   TIME 
§ 8.1 Definitions
§ 8.1.1 Unless otherwise provided, Contract Time is the period of time, including authorized adjustments, allotted in the
Contract Documents for Substantial Completion of the Work. 

§ 8.1.2 The date of commencement of the Work is the date established in the Agreement.

§ 8.1.3 The date of Substantial Completion is the date certified by the Architect in accordance with Section 9.8.

§ 8.1.4 The term “day” as used in the Contract Documents shall mean calendar day unless otherwise specifically
defined. 

§ 8.2 Progress and Completion
§ 8.2.1 Time limits stated in the Contract Documents are of the essence of the Contract. By executing the Agreement,
the Contractor confirms that the Contract Time is a reasonable period for performing the Work. 

§ 8.2.2 The Contractor shall not knowingly, except by agreement or instruction of the Owner in writing, commence the
Work prior to the effective date of insurance required to be furnished by the Contractor and Owner. 

§ 8.2.3 The Contractor shall proceed expeditiously with adequate forces and shall achieve Substantial Completion within
the Contract Time. 

§ 8.3 Delays and Extensions of Time
§ 8.3.1 If the Contractor is delayed at any time in the commencement or progress of the Work by (1) an act or neglect of
the Owner or Architect, of an employee of either, or of a Separate Contractor; (2) by changes ordered in the Work; (3) 
by labor disputes, fire, unusual delay in deliveries, unavoidable casualties, adverse weather conditions documented in 
accordance with Section 15.1.6.2, or other causes beyond the Contractor’s control; (4) by delay authorized by the 
Owner pending mediation and binding dispute resolution; or (5) by other causes that the Contractor asserts, and the 
Architect determines, justify delay, then the Contract Time shall be extended for such reasonable time as the Architect 
may determine. 

§ 8.3.2 Claims relating to time shall be made in accordance with applicable provisions of Article 15.

§ 8.3.3 This Section 8.3 does not preclude recovery of damages for delay by either party under other provisions of the
Contract Documents. 

ARTICLE 9   PAYMENTS AND COMPLETION 
§ 9.1 Contract Sum
§ 9.1.1 The Contract Sum is stated in the Agreement and, including authorized adjustments, is the total amount payable
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by the Owner to the Contractor for performance of the Work under the Contract Documents. 

§ 9.1.2 If unit prices are stated in the Contract Documents or subsequently agreed upon, and if quantities originally
contemplated are materially changed so that application of such unit prices to the actual quantities causes substantial 
inequity to the Owner or Contractor, the applicable unit prices shall be equitably adjusted. 

§ 9.2 Schedule of Values
Where the Contract is based on a stipulated sum or Guaranteed Maximum Price, the Contractor shall submit a schedule 
of values to the Architect before the first Application for Payment, allocating the entire Contract Sum to the various 
portions of the Work. The schedule of values shall be prepared in the form, and supported by the data to substantiate its 
accuracy, required by the Architect. This schedule, unless objected to by the Architect, shall be used as a basis for 
reviewing the Contractor’s Applications for Payment. Any changes to the schedule of values shall be submitted to the 
Architect and supported by such data to substantiate its accuracy as the Architect may require, and unless objected to by 
the Architect, shall be used as a basis for reviewing the Contractor’s subsequent Applications for Payment. 

§ 9.3 Applications for Payment
§ 9.3.1 At least ten days before the date established for each progress payment, the Contractor shall submit to the
Architect an itemized Application for Payment prepared in accordance with the schedule of values, if required under 
Section 9.2, for completed portions of the Work. The application shall be notarized, if required, and supported by all 
data substantiating the Contractor’s right to payment that the Owner or Architect require, such as copies of requisitions, 
and releases and waivers of liens from Subcontractors and suppliers, and shall reflect retainage if provided for in the 
Contract Documents. 

§ 9.3.1.1 As provided in Section 7.3.9, such applications may include requests for payment on account of changes in the
Work that have been properly authorized by Construction Change Directives, or by interim determinations of the 
Architect, but not yet included in Change Orders. 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the
Contractor does not intend to pay a Subcontractor or supplier, unless such Work has been performed by others whom 
the Contractor intends to pay. 

§ 9.3.2 Unless otherwise provided in the Contract Documents, payments shall be made on account of materials and
equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If approved in advance by 
the Owner, payment may similarly be made for materials and equipment suitably stored off the site at a location agreed 
upon in writing. Payment for materials and equipment stored on or off the site shall be conditioned upon compliance by 
the Contractor with procedures satisfactory to the Owner to establish the Owner’s title to such materials and equipment 
or otherwise protect the Owner’s interest, and shall include the costs of applicable insurance, storage, and transportation 
to the site, for such materials and equipment stored off the site. 

§ 9.3.3 The Contractor warrants that title to all Work covered by an Application for Payment will pass to the Owner no
later than the time of payment. The Contractor further warrants that upon submittal of an Application for Payment all 
Work for which Certificates for Payment have been previously issued and payments received from the Owner shall, to 
the best of the Contractor’s knowledge, information, and belief, be free and clear of liens, claims, security interests, or 
encumbrances, in favor of the Contractor, Subcontractors, suppliers, or other persons or entities that provided labor, 
materials, and equipment relating to the Work. 

§ 9.4 Certificates for Payment
§ 9.4.1 The Architect will, within seven days after receipt of the Contractor’s Application for Payment, either (1) issue to
the Owner a Certificate for Payment in the full amount of the Application for Payment, with a copy to the Contractor; or 
(2) issue to the Owner a Certificate for Payment for such amount as the Architect determines is properly due, and notify 
the Contractor and Owner of the Architect’s reasons for withholding certification in part as provided in Section 9.5.1; or 
(3) withhold certification of the entire Application for Payment, and notify the Contractor and Owner of the Architect’s 
reason for withholding certification in whole as provided in Section 9.5.1. 

§ 9.4.2 The issuance of a Certificate for Payment will constitute a representation by the Architect to the Owner, based on
the Architect’s evaluation of the Work and the data in the Application for Payment, that, to the best of the Architect’s 
knowledge, information, and belief, the Work has progressed to the point indicated, the quality of the Work is in 
accordance with the Contract Documents, and that the Contractor is entitled to payment in the amount certified. The 
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foregoing representations are subject to an evaluation of the Work for conformance with the Contract Documents upon 
Substantial Completion, to results of subsequent tests and inspections, to correction of minor deviations from the 
Contract Documents prior to completion, and to specific qualifications expressed by the Architect. However, the 
issuance of a Certificate for Payment will not be a representation that the Architect has (1) made exhaustive or 
continuous on-site inspections to check the quality or quantity of the Work; (2) reviewed construction means, methods, 
techniques, sequences, or procedures; (3) reviewed copies of requisitions received from Subcontractors and suppliers 
and other data requested by the Owner to substantiate the Contractor’s right to payment; or (4) made examination to 
ascertain how or for what purpose the Contractor has used money previously paid on account of the Contract Sum. 

§ 9.5 Decisions to Withhold Certification
§ 9.5.1 The Architect may withhold a Certificate for Payment in whole or in part, to the extent reasonably necessary to
protect the Owner, if in the Architect’s opinion the representations to the Owner required by Section 9.4.2 cannot be 
made. If the Architect is unable to certify payment in the amount of the Application, the Architect will notify the 
Contractor and Owner as provided in Section 9.4.1. If the Contractor and Architect cannot agree on a revised amount, 
the Architect will promptly issue a Certificate for Payment for the amount for which the Architect is able to make such 
representations to the Owner. The Architect may also withhold a Certificate for Payment or, because of subsequently 
discovered evidence, may nullify the whole or a part of a Certificate for Payment previously issued, to such extent as 
may be necessary in the Architect’s opinion to protect the Owner from loss for which the Contractor is responsible, 
including loss resulting from acts and omissions described in Section 3.3.2, because of 

.1 defective Work not remedied; 

.2 third party claims filed or reasonable evidence indicating probable filing of such claims, unless security 
acceptable to the Owner is provided by the Contractor; 

.3 failure of the Contractor to make payments properly to Subcontractors or suppliers for labor, materials or 
equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 

.5 damage to the Owner or a Separate Contractor; 

.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the unpaid 
balance would not be adequate to cover actual or liquidated damages for the anticipated delay; or 

.7 repeated failure to carry out the Work in accordance with the Contract Documents.  

§ 9.5.2 When either party disputes the Architect’s decision regarding a Certificate for Payment under Section 9.5.1, in
whole or in part, that party may submit a Claim in accordance with Article 15. 

§ 9.5.3 When the reasons for withholding certification are removed, certification will be made for amounts previously
withheld. 

§ 9.5.4 If the Architect withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option,
issue joint checks to the Contractor and to any Subcontractor or supplier to whom the Contractor failed to make 
payment for Work properly performed or material or equipment suitably delivered. If the Owner makes payments by 
joint check, the Owner shall notify the Architect and the Contractor shall reflect such payment on its next Application 
for Payment. 

§ 9.6 Progress Payments
§ 9.6.1 After the Architect has issued a Certificate for Payment, the Owner shall make payment in the manner and within
the time provided in the Contract Documents, and shall so notify the Architect. 

§ 9.6.2 The Contractor shall pay each Subcontractor, no later than seven days after receipt of payment from the Owner,
the amount to which the Subcontractor is entitled, reflecting percentages actually retained from payments to the 
Contractor on account of the Subcontractor’s portion of the Work. The Contractor shall, by appropriate agreement with 
each Subcontractor, require each Subcontractor to make payments to Sub-subcontractors in a similar manner. 

§ 9.6.3 The Architect will, on request, furnish to a Subcontractor, if practicable, information regarding percentages of
completion or amounts applied for by the Contractor and action taken thereon by the Architect and Owner on account of 
portions of the Work done by such Subcontractor. 

§ 9.6.4 The Owner has the right to request written evidence from the Contractor that the Contractor has properly paid
Subcontractors and suppliers amounts paid by the Owner to the Contractor for subcontracted Work. If the Contractor 
fails to furnish such evidence within seven days, the Owner shall have the right to contact Subcontractors and suppliers 

 
107

EXHIBIT 2 TO RJN RJN149

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 1
st

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l.



Init. 

/ 

AIA Document A201™ – 2017. Copyright © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997, 2007 and 2017 by 
The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and International 
Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, 
and will be prosecuted to the maximum extent possible under the law. To report copyright violations of AIA Contract Documents, e-mail The American 
Institute of Architects’ legal counsel, copyright@aia.org.

26

to ascertain whether they have been properly paid. Neither the Owner nor Architect shall have an obligation to pay, or 
to see to the payment of money to, a Subcontractor or supplier, except as may otherwise be required by law. 

§ 9.6.5 The Contractor’s payments to suppliers shall be treated in a manner similar to that provided in Sections 9.6.2,
9.6.3 and 9.6.4. 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the Owner
shall not constitute acceptance of Work not in accordance with the Contract Documents. 

§ 9.6.7 Unless the Contractor provides the Owner with a payment bond in the full penal sum of the Contract Sum,
payments received by the Contractor for Work properly performed by Subcontractors or provided by suppliers shall be 
held by the Contractor for those Subcontractors or suppliers who performed Work or furnished materials, or both, under 
contract with the Contractor for which payment was made by the Owner. Nothing contained herein shall require money 
to be placed in a separate account and not commingled with money of the Contractor, create any fiduciary liability or 
tort liability on the part of the Contractor for breach of trust, or entitle any person or entity to an award of punitive 
damages against the Contractor for breach of the requirements of this provision. 

§ 9.6.8 Provided the Owner has fulfilled its payment obligations under the Contract Documents, the Contractor shall
defend and indemnify the Owner from all loss, liability, damage or expense, including reasonable attorney’s fees and 
litigation expenses, arising out of any lien claim or other claim for payment by any Subcontractor or supplier of any tier. 
Upon receipt of notice of a lien claim or other claim for payment, the Owner shall notify the Contractor. If approved by 
the applicable court, when required, the Contractor may substitute a surety bond for the property against which the lien 
or other claim for payment has been asserted. 

§ 9.7 Failure of Payment
If the Architect does not issue a Certificate for Payment, through no fault of the Contractor, within seven days after 
receipt of the Contractor’s Application for Payment, or if the Owner does not pay the Contractor within seven days after 
the date established in the Contract Documents, the amount certified by the Architect or awarded by binding dispute 
resolution, then the Contractor may, upon seven additional days’ notice to the Owner and Architect, stop the Work until 
payment of the amount owing has been received. The Contract Time shall be extended appropriately and the Contract 
Sum shall be increased by the amount of the Contractor’s reasonable costs of shutdown, delay and start-up, plus interest 
as provided for in the Contract Documents. 

§ 9.8 Substantial Completion
§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof is
sufficiently complete in accordance with the Contract Documents so that the Owner can occupy or utilize the Work for 
its intended use. 

§ 9.8.2 When the Contractor considers that the Work, or a portion thereof which the Owner agrees to accept separately,
is substantially complete, the Contractor shall prepare and submit to the Architect a comprehensive list of items to be 
completed or corrected prior to final payment. Failure to include an item on such list does not alter the responsibility of 
the Contractor to complete all Work in accordance with the Contract Documents. 

§ 9.8.3 Upon receipt of the Contractor’s list, the Architect will make an inspection to determine whether the Work or
designated portion thereof is substantially complete. If the Architect’s inspection discloses any item, whether or not 
included on the Contractor’s list, which is not sufficiently complete in accordance with the Contract Documents so that 
the Owner can occupy or utilize the Work or designated portion thereof for its intended use, the Contractor shall, before 
issuance of the Certificate of Substantial Completion, complete or correct such item upon notification by the Architect. 
In such case, the Contractor shall then submit a request for another inspection by the Architect to determine Substantial 
Completion. 

§ 9.8.4 When the Work or designated portion thereof is substantially complete, the Architect will prepare a Certificate of
Substantial Completion that shall establish the date of Substantial Completion; establish responsibilities of the Owner 
and Contractor for security, maintenance, heat, utilities, damage to the Work and insurance; and fix the time within 
which the Contractor shall finish all items on the list accompanying the Certificate. Warranties required by the Contract 
Documents shall commence on the date of Substantial Completion of the Work or designated portion thereof unless 
otherwise provided in the Certificate of Substantial Completion. 
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§ 9.8.5 The Certificate of Substantial Completion shall be submitted to the Owner and Contractor for their written
acceptance of responsibilities assigned to them in the Certificate. Upon such acceptance, and consent of surety if any, 
the Owner shall make payment of retainage applying to the Work or designated portion thereof. Such payment shall be 
adjusted for Work that is incomplete or not in accordance with the requirements of the Contract Documents. 

§ 9.9 Partial Occupancy or Use
§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when such
portion is designated by separate agreement with the Contractor, provided such occupancy or use is consented to by the 
insurer and authorized by public authorities having jurisdiction over the Project. Such partial occupancy or use may 
commence whether or not the portion is substantially complete, provided the Owner and Contractor have accepted in 
writing the responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat, 
utilities, damage to the Work and insurance, and have agreed in writing concerning the period for correction of the 
Work and commencement of warranties required by the Contract Documents. When the Contractor considers a portion 
substantially complete, the Contractor shall prepare and submit a list to the Architect as provided under Section 9.8.2. 
Consent of the Contractor to partial occupancy or use shall not be unreasonably withheld. The stage of the progress of 
the Work shall be determined by written agreement between the Owner and Contractor or, if no agreement is reached, 
by decision of the Architect. 

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner, Contractor, and Architect shall jointly inspect the
area to be occupied or portion of the Work to be used in order to determine and record the condition of the Work. 

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not constitute
acceptance of Work not complying with the requirements of the Contract Documents. 

§ 9.10 Final Completion and Final Payment
§ 9.10.1 Upon receipt of the Contractor’s notice that the Work is ready for final inspection and acceptance and upon
receipt of a final Application for Payment, the Architect will promptly make such inspection. When the Architect finds 
the Work acceptable under the Contract Documents and the Contract fully performed, the Architect will promptly issue 
a final Certificate for Payment stating that to the best of the Architect’s knowledge, information and belief, and on the 
basis of the Architect’s on-site visits and inspections, the Work has been completed in accordance with the Contract 
Documents and that the entire balance found to be due the Contractor and noted in the final Certificate is due and 
payable. The Architect’s final Certificate for Payment will constitute a further representation that conditions listed in 
Section 9.10.2 as precedent to the Contractor’s being entitled to final payment have been fulfilled. 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Contractor submits to
the Architect (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness connected with the 
Work for which the Owner or the Owner’s property might be responsible or encumbered (less amounts withheld by 
Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance required by the Contract 
Documents to remain in force after final payment is currently in effect, (3) a written statement that the Contractor 
knows of no reason that the insurance will not be renewable to cover the period required by the Contract Documents, (4) 
consent of surety, if any, to final payment, (5) documentation of any special warranties, such as manufacturers’ 
warranties or specific Subcontractor warranties, and (6) if required by the Owner, other data establishing payment or 
satisfaction of obligations, such as receipts and releases and waivers of liens, claims, security interests, or encumbrances 
arising out of the Contract, to the extent and in such form as may be designated by the Owner. If a Subcontractor refuses 
to furnish a release or waiver required by the Owner, the Contractor may furnish a bond satisfactory to the Owner to 
indemnify the Owner against such lien, claim, security interest, or encumbrance. If a lien, claim, security interest, or 
encumbrance remains unsatisfied after payments are made, the Contractor shall refund to the Owner all money that the 
Owner may be compelled to pay in discharging the lien, claim, security interest, or encumbrance, including all costs and 
reasonable attorneys’ fees. 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault of
the Contractor or by issuance of Change Orders affecting final completion, and the Architect so confirms, the Owner 
shall, upon application by the Contractor and certification by the Architect, and without terminating the Contract, make 
payment of the balance due for that portion of the Work fully completed, corrected, and accepted. If the remaining 
balance for Work not fully completed or corrected is less than retainage stipulated in the Contract Documents, and if 
bonds have been furnished, the written consent of the surety to payment of the balance due for that portion of the Work 
fully completed and accepted shall be submitted by the Contractor to the Architect prior to certification of such 
payment. Such payment shall be made under terms and conditions governing final payment, except that it shall not 
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constitute a waiver of Claims. 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from
.1 liens, Claims, security interests, or encumbrances arising out of the Contract and unsettled; 
.2 failure of the Work to comply with the requirements of the Contract Documents;  
.3 terms of special warranties required by the Contract Documents; or 
.4 audits performed by the Owner, if permitted by the Contract Documents, after final payment. 

§ 9.10.5 Acceptance of final payment by the Contractor, a Subcontractor, or a supplier, shall constitute a waiver of
claims by that payee except those previously made in writing and identified by that payee as unsettled at the time of 
final Application for Payment. 

ARTICLE 10   PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions and Programs
The Contractor shall be responsible for initiating, maintaining, and supervising all safety precautions and programs in 
connection with the performance of the Contract. 

§ 10.2 Safety of Persons and Property
§ 10.2.1 The Contractor shall take reasonable precautions for safety of, and shall provide reasonable protection to
prevent damage, injury, or loss to 

.1 employees on the Work and other persons who may be affected thereby; 

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the site, 
under care, custody, or control of the Contractor, a Subcontractor, or a Sub-subcontractor; and 

.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, roadways, 
structures, and utilities not designated for removal, relocation, or replacement in the course of 
construction. 

§ 10.2.2 The Contractor shall comply with, and give notices required by applicable laws, statutes, ordinances, codes,
rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property or their protection 
from damage, injury, or loss. 

§ 10.2.3 The Contractor shall implement, erect, and maintain, as required by existing conditions and performance of the
Contract, reasonable safeguards for safety and protection, including posting danger signs and other warnings against 
hazards; promulgating safety regulations; and notifying the owners and users of adjacent sites and utilities of the 
safeguards. 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods are necessary
for execution of the Work, the Contractor shall exercise utmost care and carry on such activities under supervision of 
properly qualified personnel. 

§ 10.2.5 The Contractor shall promptly remedy damage and loss (other than damage or loss insured under property
insurance required by the Contract Documents) to property referred to in Sections 10.2.1.2 and 10.2.1.3 caused in whole 
or in part by the Contractor, a Subcontractor, a Sub-subcontractor, or anyone directly or indirectly employed by any of 
them, or by anyone for whose acts they may be liable and for which the Contractor is responsible under 
Sections 10.2.1.2 and 10.2.1.3. The Contractor may make a Claim for the cost to remedy the damage or loss to the 
extent such damage or loss is attributable to acts or omissions of the Owner or Architect or anyone directly or indirectly 
employed by either of them, or by anyone for whose acts either of them may be liable, and not attributable to the fault or 
negligence of the Contractor. The foregoing obligations of the Contractor are in addition to the Contractor’s obligations 
under Section 3.18. 

§ 10.2.6 The Contractor shall designate a responsible member of the Contractor’s organization at the site whose duty
shall be the prevention of accidents. This person shall be the Contractor’s superintendent unless otherwise designated by 
the Contractor in writing to the Owner and Architect. 

§ 10.2.7 The Contractor shall not permit any part of the construction or site to be loaded so as to cause damage or create
an unsafe condition. 
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§ 10.2.8 Injury or Damage to Person or Property
If either party suffers injury or damage to person or property because of an act or omission of the other party, or of 
others for whose acts such party is legally responsible, notice of the injury or damage, whether or not insured, shall be 
given to the other party within a reasonable time not exceeding 21 days after discovery. The notice shall provide 
sufficient detail to enable the other party to investigate the matter. 

§ 10.3 Hazardous Materials and Substances
§ 10.3.1 The Contractor is responsible for compliance with any requirements included in the Contract Documents
regarding hazardous materials or substances. If the Contractor encounters a hazardous material or substance not 
addressed in the Contract Documents and if reasonable precautions will be inadequate to prevent foreseeable bodily 
injury or death to persons resulting from a material or substance, including but not limited to asbestos or polychlorinated 
biphenyl (PCB), encountered on the site by the Contractor, the Contractor shall, upon recognizing the condition, 
immediately stop Work in the affected area and notify the Owner and Architect of the condition. 

§ 10.3.2 Upon receipt of the Contractor’s notice, the Owner shall obtain the services of a licensed laboratory to verify the
presence or absence of the material or substance reported by the Contractor and, in the event such material or substance 
is found to be present, to cause it to be rendered harmless. Unless otherwise required by the Contract Documents, the 
Owner shall furnish in writing to the Contractor and Architect the names and qualifications of persons or entities who 
are to perform tests verifying the presence or absence of the material or substance or who are to perform the task of 
removal or safe containment of the material or substance. The Contractor and the Architect will promptly reply to the 
Owner in writing stating whether or not either has reasonable objection to the persons or entities proposed by the 
Owner. If either the Contractor or Architect has an objection to a person or entity proposed by the Owner, the Owner 
shall propose another to whom the Contractor and the Architect have no reasonable objection. When the material or 
substance has been rendered harmless, Work in the affected area shall resume upon written agreement of the Owner and 
Contractor. By Change Order, the Contract Time shall be extended appropriately and the Contract Sum shall be 
increased by the amount of the Contractor’s reasonable additional costs of shutdown, delay, and start-up. 

§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Contractor,
Subcontractors, Architect, Architect’s consultants, and agents and employees of any of them from and against claims, 
damages, losses, and expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance 
of the Work in the affected area if in fact the material or substance presents the risk of bodily injury or death as 
described in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss, or expense is 
attributable to bodily injury, sickness, disease or death, or to injury to or destruction of tangible property (other than the 
Work itself), except to the extent that such damage, loss, or expense is due to the fault or negligence of the party seeking 
indemnity. 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for hazardous materials or substances the Contractor
brings to the site unless such materials or substances are required by the Contract Documents. The Owner shall be 
responsible for hazardous materials or substances required by the Contract Documents, except to the extent of the 
Contractor’s fault or negligence in the use and handling of such materials or substances. 

§ 10.3.5 The Contractor shall reimburse the Owner for the cost and expense the Owner incurs (1) for remediation of
hazardous materials or substances the Contractor brings to the site and negligently handles, or (2) where the Contractor 
fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense are due to the 
Owner’s fault or negligence. 

§ 10.3.6 If, without negligence on the part of the Contractor, the Contractor is held liable by a government agency for the
cost of remediation of a hazardous material or substance solely by reason of performing Work as required by the 
Contract Documents, the Owner shall reimburse the Contractor for all cost and expense thereby incurred. 

§ 10.4 Emergencies
In an emergency affecting safety of persons or property, the Contractor shall act, at the Contractor’s discretion, to 
prevent threatened damage, injury, or loss. Additional compensation or extension of time claimed by the Contractor on 
account of an emergency shall be determined as provided in Article 15 and Article 7. 

ARTICLE 11   INSURANCE AND BONDS 
§ 11.1 Contractor’s Insurance and Bonds
§ 11.1.1 The Contractor shall purchase and maintain insurance of the types and limits of liability, containing the
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endorsements, and subject to the terms and conditions, as described in the Agreement or elsewhere in the Contract 
Documents. The Contractor shall purchase and maintain the required insurance from an insurance company or insurance 
companies lawfully authorized to issue insurance in the jurisdiction where the Project is located. The Owner, Architect, 
and Architect’s consultants shall be named as additional insureds under the Contractor’s commercial general liability 
policy or as otherwise described in the Contract Documents. 

§ 11.1.2 The Contractor shall provide surety bonds of the types, for such penal sums, and subject to such terms and
conditions as required by the Contract Documents. The Contractor shall purchase and maintain the required bonds from 
a company or companies lawfully authorized to issue surety bonds in the jurisdiction where the Project is located. 

§ 11.1.3 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment of
obligations arising under the Contract, the Contractor shall promptly furnish a copy of the bonds or shall authorize a 
copy to be furnished. 

§ 11.1.4 Notice of Cancellation or Expiration of Contractor’s Required Insurance. Within three (3) business days of the date
the Contractor becomes aware of an impending or actual cancellation or expiration of any insurance required by the 
Contract Documents, the Contractor shall provide notice to the Owner of such impending or actual cancellation or 
expiration. Upon receipt of notice from the Contractor, the Owner shall, unless the lapse in coverage arises from an act 
or omission of the Owner, have the right to stop the Work until the lapse in coverage has been cured by the procurement 
of replacement coverage by the Contractor. The furnishing of notice by the Contractor shall not relieve the Contractor of 
any contractual obligation to provide any required coverage. 

§ 11.2 Owner’s Insurance
§ 11.2.1 The Owner shall purchase and maintain insurance of the types and limits of liability, containing the
endorsements, and subject to the terms and conditions, as described in the Agreement or elsewhere in the Contract 
Documents. The Owner shall purchase and maintain the required insurance from an insurance company or insurance 
companies lawfully authorized to issue insurance in the jurisdiction where the Project is located.  

§ 11.2.2 Failure to Purchase Required Property Insurance. If the Owner fails to purchase and maintain the required
property insurance, with all of the coverages and in the amounts described in the Agreement or elsewhere in the 
Contract Documents, the Owner shall inform the Contractor in writing prior to commencement of the Work. Upon 
receipt of notice from the Owner, the Contractor may delay commencement of the Work and may obtain insurance that 
will protect the interests of the Contractor, Subcontractors, and Sub-Subcontractors in the Work. When the failure to 
provide coverage has been cured or resolved, the Contract Sum and Contract Time shall be equitably adjusted. In the 
event the Owner fails to procure coverage, the Owner waives all rights against the Contractor, Subcontractors, and Sub-
subcontractors to the extent the loss to the Owner would have been covered by the insurance to have been procured by 
the Owner. The cost of the insurance shall be charged to the Owner by a Change Order. If the Owner does not provide 
written notice, and the Contractor is damaged by the failure or neglect of the Owner to purchase or maintain the 
required insurance, the Owner shall reimburse the Contractor for all reasonable costs and damages attributable thereto. 

§ 11.2.3 Notice of Cancellation or Expiration of Owner’s Required Property Insurance. Within three (3) business days of the
date the Owner becomes aware of an impending or actual cancellation or expiration of any property insurance required 
by the Contract Documents, the Owner shall provide notice to the Contractor of such impending or actual cancellation 
or expiration. Unless the lapse in coverage arises from an act or omission of the Contractor: (1) the Contractor, upon 
receipt of notice from the Owner, shall have the right to stop the Work until the lapse in coverage has been cured by the 
procurement of replacement coverage by either the Owner or the Contractor; (2) the Contract Time and Contract Sum 
shall be equitably adjusted; and (3) the Owner waives all rights against the Contractor, Subcontractors, and Sub-
subcontractors to the extent any loss to the Owner would have been covered by the insurance had it not expired or been 
cancelled. If the Contractor purchases replacement coverage, the cost of the insurance shall be charged to the Owner by 
an appropriate Change Order. The furnishing of notice by the Owner shall not relieve the Owner of any contractual 
obligation to provide required insurance. 

§ 11.3 Waivers of Subrogation
§ 11.3.1 The Owner and Contractor waive all rights against (1) each other and any of their subcontractors, sub-
subcontractors, agents, and employees, each of the other; (2) the Architect and Architect’s consultants; and (3) Separate 
Contractors, if any, and any of their subcontractors, sub-subcontractors, agents, and employees, for damages caused by 
fire, or other causes of loss, to the extent those losses are covered by property insurance required by the Agreement or 
other property insurance applicable to the Project, except such rights as they have to proceeds of such insurance. The 
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Owner or Contractor, as appropriate, shall require similar written waivers in favor of the individuals and entities 
identified above from the Architect, Architect’s consultants, Separate Contractors, subcontractors, and sub-
subcontractors. The policies of insurance purchased and maintained by each person or entity agreeing to waive claims 
pursuant to this section 11.3.1 shall not prohibit this waiver of subrogation. This waiver of subrogation shall be effective 
as to a person or entity (1) even though that person or entity would otherwise have a duty of indemnification, 
contractual or otherwise, (2) even though that person or entity did not pay the insurance premium directly or indirectly, 
or (3) whether or not the person or entity had an insurable interest in the damaged property. 

§ 11.3.2 If during the Project construction period the Owner insures properties, real or personal or both, at or adjacent to
the site by property insurance under policies separate from those insuring the Project, or if after final payment property 
insurance is to be provided on the completed Project through a policy or policies other than those insuring the Project 
during the construction period, to the extent permissible by such policies, the Owner waives all rights in accordance 
with the terms of Section 11.3.1 for damages caused by fire or other causes of loss covered by this separate property 
insurance. 

§ 11.4 Loss of Use, Business Interruption, and Delay in Completion Insurance
The Owner, at the Owner’s option, may purchase and maintain insurance that will protect the Owner against loss of use 
of the Owner’s property, or the inability to conduct normal operations, due to fire or other causes of loss. The Owner 
waives all rights of action against the Contractor and Architect for loss of use of the Owner’s property, due to fire or 
other hazards however caused. 

§11.5 Adjustment and Settlement of Insured Loss
§ 11.5.1 A loss insured under the property insurance required by the Agreement shall be adjusted by the Owner as
fiduciary and made payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to 
requirements of any applicable mortgagee clause and of Section 11.5.2. The Owner shall pay the Architect and 
Contractor their just shares of insurance proceeds received by the Owner, and by appropriate agreements the Architect 
and Contractor shall make payments to their consultants and Subcontractors in similar manner. 

§ 11.5.2 Prior to settlement of an insured loss, the Owner shall notify the Contractor of the terms of the proposed
settlement as well as the proposed allocation of the insurance proceeds. The Contractor shall have 14 days from receipt 
of notice to object to the proposed settlement or allocation of the proceeds. If the Contractor does not object, the Owner 
shall settle the loss and the Contractor shall be bound by the settlement and allocation. Upon receipt, the Owner shall 
deposit the insurance proceeds in a separate account and make the appropriate distributions. Thereafter, if no other 
agreement is made or the Owner does not terminate the Contract for convenience, the Owner and Contractor shall 
execute a Change Order for reconstruction of the damaged or destroyed Work in the amount allocated for that purpose. 
If the Contractor timely objects to either the terms of the proposed settlement or the allocation of the proceeds, the 
Owner may proceed to settle the insured loss, and any dispute between the Owner and Contractor arising out of the 
settlement or allocation of the proceeds shall be resolved pursuant to Article 15. Pending resolution of any dispute, the 
Owner may issue a Construction Change Directive for the reconstruction of the damaged or destroyed Work. 

ARTICLE 12   UNCOVERING AND CORRECTION OF WORK 
§ 12.1 Uncovering of Work
§ 12.1.1 If a portion of the Work is covered contrary to the Architect’s request or to requirements specifically expressed
in the Contract Documents, it must, if requested in writing by the Architect, be uncovered for the Architect’s 
examination and be replaced at the Contractor’s expense without change in the Contract Time. 

§ 12.1.2 If a portion of the Work has been covered that the Architect has not specifically requested to examine prior to
its being covered, the Architect may request to see such Work and it shall be uncovered by the Contractor. If such Work 
is in accordance with the Contract Documents, the Contractor shall be entitled to an equitable adjustment to the Contract 
Sum and Contract Time as may be appropriate. If such Work is not in accordance with the Contract Documents, the 
costs of uncovering the Work, and the cost of correction, shall be at the Contractor’s expense. 

§ 12.2 Correction of Work
§ 12.2.1 Before Substantial Completion
The Contractor shall promptly correct Work rejected by the Architect or failing to conform to the requirements of the 
Contract Documents, discovered before Substantial Completion and whether or not fabricated, installed or completed. 
Costs of correcting such rejected Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for the Architect’s services and expenses made necessary thereby, shall be at the 
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Contractor’s expense. 

§ 12.2.2 After Substantial Completion
§ 12.2.2.1 In addition to the Contractor’s obligations under Section 3.5, if, within one year after the date of Substantial
Completion of the Work or designated portion thereof or after the date for commencement of warranties established 
under Section 9.9.1, or by terms of any applicable special warranty required by the Contract Documents, any of the 
Work is found to be not in accordance with the requirements of the Contract Documents, the Contractor shall correct it 
promptly after receipt of notice from the Owner to do so, unless the Owner has previously given the Contractor a 
written acceptance of such condition. The Owner shall give such notice promptly after discovery of the condition. 
During the one-year period for correction of Work, if the Owner fails to notify the Contractor and give the Contractor an 
opportunity to make the correction, the Owner waives the rights to require correction by the Contractor and to make a 
claim for breach of warranty. If the Contractor fails to correct nonconforming Work within a reasonable time during that 
period after receipt of notice from the Owner or Architect, the Owner may correct it in accordance with Section 2.5. 

§ 12.2.2.2 The one-year period for correction of Work shall be extended with respect to portions of Work first performed
after Substantial Completion by the period of time between Substantial Completion and the actual completion of that 
portion of the Work. 

§ 12.2.2.3 The one-year period for correction of Work shall not be extended by corrective Work performed by the
Contractor pursuant to this Section 12.2. 

§ 12.2.3 The Contractor shall remove from the site portions of the Work that are not in accordance with the requirements
of the Contract Documents and are neither corrected by the Contractor nor accepted by the Owner. 

§ 12.2.4 The Contractor shall bear the cost of correcting destroyed or damaged construction of the Owner or Separate
Contractors, whether completed or partially completed, caused by the Contractor’s correction or removal of Work that 
is not in accordance with the requirements of the Contract Documents. 

§ 12.2.5 Nothing contained in this Section 12.2 shall be construed to establish a period of limitation with respect to other
obligations the Contractor has under the Contract Documents. Establishment of the one-year period for correction of 
Work as described in Section 12.2.2 relates only to the specific obligation of the Contractor to correct the Work, and has 
no relationship to the time within which the obligation to comply with the Contract Documents may be sought to be 
enforced, nor to the time within which proceedings may be commenced to establish the Contractor’s liability with 
respect to the Contractor’s obligations other than specifically to correct the Work. 

§ 12.3 Acceptance of Nonconforming Work
If the Owner prefers to accept Work that is not in accordance with the requirements of the Contract Documents, the 
Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be reduced as 
appropriate and equitable. Such adjustment shall be effected whether or not final payment has been made. 

ARTICLE 13   MISCELLANEOUS PROVISIONS 
§ 13.1 Governing Law
The Contract shall be governed by the law of the place where the Project is located, excluding that jurisdiction’s choice 
of law rules. If the parties have selected arbitration as the method of binding dispute resolution, the Federal Arbitration 
Act shall govern Section 15.4. 

§ 13.2 Successors and Assigns
§ 13.2.1 The Owner and Contractor respectively bind themselves, their partners, successors, assigns, and legal
representatives to covenants, agreements, and obligations contained in the Contract Documents. Except as provided in 
Section 13.2.2, neither party to the Contract shall assign the Contract as a whole without written consent of the other. If 
either party attempts to make an assignment without such consent, that party shall nevertheless remain legally 
responsible for all obligations under the Contract. 

§ 13.2.2 The Owner may, without consent of the Contractor, assign the Contract to a lender providing construction
financing for the Project, if the lender assumes the Owner’s rights and obligations under the Contract Documents. The 
Contractor shall execute all consents reasonably required to facilitate the assignment. 

 
114

EXHIBIT 2 TO RJN RJN156

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 1
st

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l.



Init. 

/ 

AIA Document A201™ – 2017. Copyright © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997, 2007 and 2017 by 
The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and International 
Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, 
and will be prosecuted to the maximum extent possible under the law. To report copyright violations of AIA Contract Documents, e-mail The American 
Institute of Architects’ legal counsel, copyright@aia.org.

33

§ 13.3 Rights and Remedies
§ 13.3.1 Duties and obligations imposed by the Contract Documents and rights and remedies available thereunder shall
be in addition to and not a limitation of duties, obligations, rights, and remedies otherwise imposed or available by law. 

§ 13.3.2 No action or failure to act by the Owner, Architect, or Contractor shall constitute a waiver of a right or duty
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach thereunder, except as may be specifically agreed upon in writing. 

§ 13.4 Tests and Inspections
§ 13.4.1 Tests, inspections, and approvals of portions of the Work shall be made as required by the Contract Documents
and by applicable laws, statutes, ordinances, codes, rules, and regulations or lawful orders of public authorities. Unless 
otherwise provided, the Contractor shall make arrangements for such tests, inspections, and approvals with an 
independent testing laboratory or entity acceptable to the Owner, or with the appropriate public authority, and shall bear 
all related costs of tests, inspections, and approvals. The Contractor shall give the Architect timely notice of when and 
where tests and inspections are to be made so that the Architect may be present for such procedures. The Owner shall 
bear costs of tests, inspections, or approvals that do not become requirements until after bids are received or 
negotiations concluded. The Owner shall directly arrange and pay for tests, inspections, or approvals where building 
codes or applicable laws or regulations so require. 

§ 13.4.2 If the Architect, Owner, or public authorities having jurisdiction determine that portions of the Work require
additional testing, inspection, or approval not included under Section 13.4.1, the Architect will, upon written 
authorization from the Owner, instruct the Contractor to make arrangements for such additional testing, inspection, or 
approval, by an entity acceptable to the Owner, and the Contractor shall give timely notice to the Architect of when and 
where tests and inspections are to be made so that the Architect may be present for such procedures. Such costs, except 
as provided in Section 13.4.3, shall be at the Owner’s expense. 

§ 13.4.3 If procedures for testing, inspection, or approval under Sections 13.4.1 and 13.4.2 reveal failure of the portions
of the Work to comply with requirements established by the Contract Documents, all costs made necessary by such 
failure, including those of repeated procedures and compensation for the Architect’s services and expenses, shall be at 
the Contractor’s expense. 

§ 13.4.4 Required certificates of testing, inspection, or approval shall, unless otherwise required by the Contract
Documents, be secured by the Contractor and promptly delivered to the Architect. 

§ 13.4.5 If the Architect is to observe tests, inspections, or approvals required by the Contract Documents, the Architect
will do so promptly and, where practicable, at the normal place of testing. 

§ 13.4.6 Tests or inspections conducted pursuant to the Contract Documents shall be made promptly to avoid
unreasonable delay in the Work. 

§ 13.5 Interest
Payments due and unpaid under the Contract Documents shall bear interest from the date payment is due at the rate the 
parties agree upon in writing or, in the absence thereof, at the legal rate prevailing from time to time at the place where 
the Project is located. 

ARTICLE 14   TERMINATION OR SUSPENSION OF THE CONTRACT 
§ 14.1 Termination by the Contractor
§ 14.1.1 The Contractor may terminate the Contract if the Work is stopped for a period of 30 consecutive days through
no act or fault of the Contractor, a Subcontractor, a Sub-subcontractor, their agents or employees, or any other persons 
or entities performing portions of the Work, for any of the following reasons: 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to be 
stopped; 

.2 An act of government, such as a declaration of national emergency, that requires all Work to be stopped; 

.3 Because the Architect has not issued a Certificate for Payment and has not notified the Contractor of the 
reason for withholding certification as provided in Section 9.4.1, or because the Owner has not made 
payment on a Certificate for Payment within the time stated in the Contract Documents; or 

.4 The Owner has failed to furnish to the Contractor reasonable evidence as required by Section 2.2. 
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§ 14.1.2 The Contractor may terminate the Contract if, through no act or fault of the Contractor, a Subcontractor, a Sub-
subcontractor, their agents or employees, or any other persons or entities performing portions of the Work, repeated 
suspensions, delays, or interruptions of the entire Work by the Owner as described in Section 14.3, constitute in the 
aggregate more than 100 percent of the total number of days scheduled for completion, or 120 days in any 365-day 
period, whichever is less. 

§ 14.1.3 If one of the reasons described in Section 14.1.1 or 14.1.2 exists, the Contractor may, upon seven days’ notice to
the Owner and Architect, terminate the Contract and recover from the Owner payment for Work executed, as well as 
reasonable overhead and profit on Work not executed, and costs incurred by reason of such termination.  

§ 14.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Contractor, a
Subcontractor, a Sub-subcontractor, or their agents or employees or any other persons or entities performing portions of 
the Work because the Owner has repeatedly failed to fulfill the Owner’s obligations under the Contract Documents with 
respect to matters important to the progress of the Work, the Contractor may, upon seven additional days’ notice to the 
Owner and the Architect, terminate the Contract and recover from the Owner as provided in Section 14.1.3. 

§ 14.2 Termination by the Owner for Cause
§ 14.2.1 The Owner may terminate the Contract if the Contractor

.1 repeatedly refuses or fails to supply enough properly skilled workers or proper materials; 

.2 fails to make payment to Subcontractors or suppliers in accordance with the respective agreements 
between the Contractor and the Subcontractors or Suppliers; 

.3 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders 
of a public authority; or 

.4 otherwise is guilty of substantial breach of a provision of the Contract Documents. 

§ 14.2.2 When any of the reasons described in Section 14.2.1 exist, and upon certification by the Architect that sufficient
cause exists to justify such action, the Owner may, without prejudice to any other rights or remedies of the Owner and 
after giving the Contractor and the Contractor’s surety, if any, seven days’ notice, terminate employment of the 
Contractor and may, subject to any prior rights of the surety: 

.1 Exclude the Contractor from the site and take possession of all materials, equipment, tools, and 
construction equipment and machinery thereon owned by the Contractor; 

.2 Accept assignment of subcontracts pursuant to Section 5.4; and 

.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written request 
of the Contractor, the Owner shall furnish to the Contractor a detailed accounting of the costs incurred by 
the Owner in finishing the Work. 

§ 14.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 14.2.1, the Contractor shall not
be entitled to receive further payment until the Work is finished. 

§ 14.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work, including compensation for the
Architect’s services and expenses made necessary thereby, and other damages incurred by the Owner and not expressly 
waived, such excess shall be paid to the Contractor. If such costs and damages exceed the unpaid balance, the 
Contractor shall pay the difference to the Owner. The amount to be paid to the Contractor or Owner, as the case may be, 
shall be certified by the Initial Decision Maker, upon application, and this obligation for payment shall survive 
termination of the Contract. 

§ 14.3 Suspension by the Owner for Convenience
§ 14.3.1 The Owner may, without cause, order the Contractor in writing to suspend, delay or interrupt the Work, in
whole or in part for such period of time as the Owner may determine. 

§ 14.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by suspension,
delay, or interruption under Section 14.3.1. Adjustment of the Contract Sum shall include profit. No adjustment shall be 
made to the extent 

.1 that performance is, was, or would have been, so suspended, delayed, or interrupted, by another cause for 
which the Contractor is responsible; or 

.2 that an equitable adjustment is made or denied under another provision of the Contract. 

 
116

EXHIBIT 2 TO RJN RJN158

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 1
st

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l.



Init. 

/ 

AIA Document A201™ – 2017. Copyright © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997, 2007 and 2017 by 
The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and International 
Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, 
and will be prosecuted to the maximum extent possible under the law. To report copyright violations of AIA Contract Documents, e-mail The American 
Institute of Architects’ legal counsel, copyright@aia.org.

35

§ 14.4 Termination by the Owner for Convenience
§ 14.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause.

§ 14.4.2 Upon receipt of notice from the Owner of such termination for the Owner’s convenience, the Contractor shall
.1 cease operations as directed by the Owner in the notice; 
.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; and 
.3 except for Work directed to be performed prior to the effective date of termination stated in the notice, 

terminate all existing subcontracts and purchase orders and enter into no further subcontracts and 
purchase orders. 

§ 14.4.3 In case of such termination for the Owner’s convenience, the Owner shall pay the Contractor for Work properly
executed; costs incurred by reason of the termination, including costs attributable to termination of Subcontracts; and 
the termination fee, if any, set forth in the Agreement. 

ARTICLE 15   CLAIMS AND DISPUTES 
§ 15.1 Claims
§ 15.1.1 Definition
A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of money, a change in the 
Contract Time, or other relief with respect to the terms of the Contract. The term “Claim” also includes other disputes 
and matters in question between the Owner and Contractor arising out of or relating to the Contract. The responsibility 
to substantiate Claims shall rest with the party making the Claim. This Section 15.1.1 does not require the Owner to file 
a Claim in order to impose liquidated damages in accordance with the Contract Documents. 

§ 15.1.2 Time Limits on Claims
The Owner and Contractor shall commence all Claims and causes of action against the other and arising out of or 
related to the Contract, whether in contract, tort, breach of warranty or otherwise, in accordance with the requirements 
of the binding dispute resolution method selected in the Agreement and within the period specified by applicable law, 
but in any case not more than 10 years after the date of Substantial Completion of the Work. The Owner and Contractor 
waive all Claims and causes of action not commenced in accordance with this Section 15.1.2. 

§ 15.1.3 Notice of Claims
§ 15.1.3.1 Claims by either the Owner or Contractor, where the condition giving rise to the Claim is first discovered
prior to expiration of the period for correction of the Work set forth in Section 12.2.2, shall be initiated by notice to the 
other party and to the Initial Decision Maker with a copy sent to the Architect, if the Architect is not serving as the 
Initial Decision Maker. Claims by either party under this Section 15.1.3.1 shall be initiated within 21 days after 
occurrence of the event giving rise to such Claim or within 21 days after the claimant first recognizes the condition 
giving rise to the Claim, whichever is later. 

§ 15.1.3.2 Claims by either the Owner or Contractor, where the condition giving rise to the Claim is first discovered after
expiration of the period for correction of the Work set forth in Section 12.2.2, shall be initiated by notice to the other 
party. In such event, no decision by the Initial Decision Maker is required. 

§ 15.1.4 Continuing Contract Performance
§ 15.1.4.1 Pending final resolution of a Claim, except as otherwise agreed in writing or as provided in Section 9.7 and
Article 14, the Contractor shall proceed diligently with performance of the Contract and the Owner shall continue to 
make payments in accordance with the Contract Documents.  

§ 15.1.4.2 The Contract Sum and Contract Time shall be adjusted in accordance with the Initial Decision Maker’s
decision, subject to the right of either party to proceed in accordance with this Article 15. The Architect will issue 
Certificates for Payment in accordance with the decision of the Initial Decision Maker. 

§ 15.1.5 Claims for Additional Cost
If the Contractor wishes to make a Claim for an increase in the Contract Sum, notice as provided in Section 15.1.3 shall 
be given before proceeding to execute the portion of the Work that is the subject of the Claim. Prior notice is not 
required for Claims relating to an emergency endangering life or property arising under Section 10.4. 

§ 15.1.6 Claims for Additional Time
§ 15.1.6.1 If the Contractor wishes to make a Claim for an increase in the Contract Time, notice as provided in Section
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15.1.3 shall be given. The Contractor’s Claim shall include an estimate of cost and of probable effect of delay on 
progress of the Work. In the case of a continuing delay, only one Claim is necessary. 

§ 15.1.6.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be documented by
data substantiating that weather conditions were abnormal for the period of time, could not have been reasonably
anticipated, and had an adverse effect on the scheduled construction.

§ 15.1.7 Waiver of Claims for Consequential Damages
The Contractor and Owner waive Claims against each other for consequential damages arising out of or relating to this
Contract. This mutual waiver includes

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, business 
and reputation, and for loss of management or employee productivity or of the services of such persons; 
and 

.2 damages incurred by the Contractor for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit, except 
anticipated profit arising directly from the Work. 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination in 
accordance with Article 14. Nothing contained in this Section 15.1.7 shall be deemed to preclude assessment of 
liquidated damages, when applicable, in accordance with the requirements of the Contract Documents. 

§ 15.2 Initial Decision
§ 15.2.1 Claims, excluding those where the condition giving rise to the Claim is first discovered after expiration of the
period for correction of the Work set forth in Section 12.2.2 or arising under Sections 10.3, 10.4, and 11.5, shall be
referred to the Initial Decision Maker for initial decision. The Architect will serve as the Initial Decision Maker, unless
otherwise indicated in the Agreement. Except for those Claims excluded by this Section 15.2.1, an initial decision shall
be required as a condition precedent to mediation of any Claim. If an initial decision has not been rendered within 30
days after the Claim has been referred to the Initial Decision Maker, the party asserting the Claim may demand
mediation and binding dispute resolution without a decision having been rendered. Unless the Initial Decision Maker
and all affected parties agree, the Initial Decision Maker will not decide disputes between the Contractor and persons or
entities other than the Owner.

§ 15.2.2 The Initial Decision Maker will review Claims and within ten days of the receipt of a Claim take one or more of
the following actions: (1) request additional supporting data from the claimant or a response with supporting data from
the other party, (2) reject the Claim in whole or in part, (3) approve the Claim, (4) suggest a compromise, or (5) advise
the parties that the Initial Decision Maker is unable to resolve the Claim if the Initial Decision Maker lacks sufficient
information to evaluate the merits of the Claim or if the Initial Decision Maker concludes that, in the Initial Decision
Maker’s sole discretion, it would be inappropriate for the Initial Decision Maker to resolve the Claim.

§ 15.2.3 In evaluating Claims, the Initial Decision Maker may, but shall not be obligated to, consult with or seek
information from either party or from persons with special knowledge or expertise who may assist the Initial Decision
Maker in rendering a decision. The Initial Decision Maker may request the Owner to authorize retention of such persons
at the Owner’s expense.

§ 15.2.4 If the Initial Decision Maker requests a party to provide a response to a Claim or to furnish additional
supporting data, such party shall respond, within ten days after receipt of the request, and shall either (1) provide a
response on the requested supporting data, (2) advise the Initial Decision Maker when the response or supporting data
will be furnished, or (3) advise the Initial Decision Maker that no supporting data will be furnished. Upon receipt of the
response or supporting data, if any, the Initial Decision Maker will either reject or approve the Claim in whole or in
part.

§ 15.2.5 The Initial Decision Maker will render an initial decision approving or rejecting the Claim, or indicating that the
Initial Decision Maker is unable to resolve the Claim. This initial decision shall (1) be in writing; (2) state the reasons
therefor; and (3) notify the parties and the Architect, if the Architect is not serving as the Initial Decision Maker, of any
change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties but
subject to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute resolution.

§ 15.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of Section 15.2.6.1.
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§ 15.2.6.1 Either party may, within 30 days from the date of receipt of an initial decision, demand in writing that the
other party file for mediation. If such a demand is made and the party receiving the demand fails to file for mediation 
within 30 days after receipt thereof, then both parties waive their rights to mediate or pursue binding dispute resolution 
proceedings with respect to the initial decision. 

§ 15.2.7 In the event of a Claim against the Contractor, the Owner may, but is not obligated to, notify the surety, if any,
of the nature and amount of the Claim. If the Claim relates to a possibility of a Contractor’s default, the Owner may, but 
is not obligated to, notify the surety and request the surety’s assistance in resolving the controversy. 

§ 15.2.8 If a Claim relates to or is the subject of a mechanic’s lien, the party asserting such Claim may proceed in
accordance with applicable law to comply with the lien notice or filing deadlines. 

§ 15.3 Mediation
§ 15.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those waived as
provided for in Sections 9.10.4, 9.10.5, and 15.1.7, shall be subject to mediation as a condition precedent to binding 
dispute resolution. 

§ 15.3.2 The parties shall endeavor to resolve their Claims by mediation which, unless the parties mutually agree
otherwise, shall be administered by the American Arbitration Association in accordance with its Construction Industry 
Mediation Procedures in effect on the date of the Agreement. A request for mediation shall be made in writing, 
delivered to the other party to the Contract, and filed with the person or entity administering the mediation. The request 
may be made concurrently with the filing of binding dispute resolution proceedings but, in such event, mediation shall 
proceed in advance of binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 
60 days from the date of filing, unless stayed for a longer period by agreement of the parties or court order. If an 
arbitration is stayed pursuant to this Section 15.3.2, the parties may nonetheless proceed to the selection of the 
arbitrator(s) and agree upon a schedule for later proceedings. 

§ 15.3.3 Either party may, within 30 days from the date that mediation has been concluded without resolution of the
dispute or 60 days after mediation has been demanded without resolution of the dispute, demand in writing that the 
other party file for binding dispute resolution.  If such a demand is made and the party receiving the demand fails to file 
for binding dispute resolution within 60 days after receipt thereof, then both parties waive their rights to binding dispute 
resolution proceedings with respect to the initial decision. 

§ 15.3.4 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the place
where the Project is located, unless another location is mutually agreed upon. Agreements reached in mediation shall be 
enforceable as settlement agreements in any court having jurisdiction thereof. 

§ 15.4 Arbitration
§ 15.4.1 If the parties have selected arbitration as the method for binding dispute resolution in the Agreement, any Claim
subject to, but not resolved by, mediation shall be subject to arbitration which, unless the parties mutually agree 
otherwise, shall be administered by the American Arbitration Association in accordance with its Construction Industry 
Arbitration Rules in effect on the date of the Agreement. The Arbitration shall be conducted in the place where the 
Project is located, unless another location is mutually agreed upon. A demand for arbitration shall be made in writing, 
delivered to the other party to the Contract, and filed with the person or entity administering the arbitration. The party 
filing a notice of demand for arbitration must assert in the demand all Claims then known to that party on which 
arbitration is permitted to be demanded. 

§ 15.4.1.1 A demand for arbitration shall be made no earlier than concurrently with the filing of a request for mediation,
but in no event shall it be made after the date when the institution of legal or equitable proceedings based on the Claim 
would be barred by the applicable statute of limitations. For statute of limitations purposes, receipt of a written demand 
for arbitration by the person or entity administering the arbitration shall constitute the institution of legal or equitable 
proceedings based on the Claim. 

§ 15.4.2 The award rendered by the arbitrator or arbitrators shall be final, and judgment may be entered upon it in
accordance with applicable law in any court having jurisdiction thereof. 

§ 15.4.3 The foregoing agreement to arbitrate and other agreements to arbitrate with an additional person or entity duly
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consented to by parties to the Agreement, shall be specifically enforceable under applicable law in any court having 
jurisdiction thereof. 

§ 15.4.4 Consolidation or Joinder
§ 15.4.4.1 Subject to the rules of the American Arbitration Association or other applicable arbitration rules, either party
may consolidate an arbitration conducted under this Agreement with any other arbitration to which it is a party provided
that (1) the arbitration agreement governing the other arbitration permits consolidation, (2) the arbitrations to be
consolidated substantially involve common questions of law or fact, and (3) the arbitrations employ materially similar
procedural rules and methods for selecting arbitrator(s).

§ 15.4.4.2 Subject to the rules of the American Arbitration Association or other applicable arbitration rules, either party
may include by joinder persons or entities substantially involved in a common question of law or fact whose presence is
required if complete relief is to be accorded in arbitration, provided that the party sought to be joined consents in writing
to such joinder. Consent to arbitration involving an additional person or entity shall not constitute consent to arbitration
of any claim, dispute or other matter in question not described in the written consent.

§ 15.4.4.3 The Owner and Contractor grant to any person or entity made a party to an arbitration conducted under this
Section 15.4, whether by joinder or consolidation, the same rights of joinder and consolidation as those of the Owner
and Contractor under this Agreement.
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