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Attorneys for Plaintiff B
GARDEN CITY, INC. dba CASINO M8TRIX X a

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SANTA CLARA
m : _F V oo I ‘;\
GARDEN CITY, INC., doing business as Case No: 1 6 C 2 9912 7
CASINO M8TRIX, a California corporation,
Plaintiff, _ COMPLAINT FOR BREACH OF

FIDUCIARY DUTY, INDEMNITY, TORT
VS. OF ANOTHER, FRAUD AND

DECLARATORY RELIEF

ERIC SWALLOW, an individual; and DOES 1
through 10, Inclusive,

Defendants.

Plaintiff, GARDEN CITY, INC., doing business as CASINO M8TRIX (“GCI"), alleges
as follows:h | '

1. GCl is a California corporation who at all times relevant herein has been doing
business in the City of San Jose, County of Santa Clara, at 1887 Matrix Boulevard, San
Jose, California (“Casino Premises"). GCl operates a California licensed card room at the
Casino Premises

2. Defendant ERIC SWALLOW is, and at all times relevant herein, was an
individual person residing in either the State of Nevada, or the County of Los Angeles. From
2007 to the present, Mr. Swallow has been a direétor of GCI; he also served continuously
as secretary of the entity from 2007 until January 2016, having agreed to perform those

roles and the acts and responsibilities required for the benefit of GCI. .In addition, Mr.
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Swallow is the holder of 12,500 shares in GCI, which equals fifty percent (50%) of the
outstanding shares.

3. The true names and capacities, whether individual, corporate, associate, or
otherwise of Defendants DOES 1 through 10, inclusive, are unknown to Plaintiff who
therefore sues said Defendants by such fictitious names and prays leave to amend this
Complaint to allege the true names and capacities of such Defendants when ascertained.
Plaintiff is informed and believes and thereon alleges that each of the DOE Defendants are,
in some manner, responsible for the acts hereinafter alleged.

4. Plaintiff is informed and believes and thereon alleges that, at all times relevant
hereto, each Defendant was the agent, servant, partner or employee of each of the
remaining Defendants and that each Defendant acted within the scope and course of such
agency, service, employment or partnership with the express and/or implied knowledge,
permission and consent of the remaining Defendants.

5. As a shareholder, officer and director of a licensed card room, Mr. Swallow was
required to hold a gaming license issued by the State of California, as well as a license
issued by the City of San Jose. Mr. Swallow first obtained such licenses in 2007. Venue is
proper in this county as the acts and omissions alleged herein occurred in the City of San
Jose, County of Santa Clara, the location of the corporate headquarters of GCI, the location
of the books and records and the location at which the damage inflicted by Mr. Swallow’s
misdeeds occurred.

6. In or about May 31, 2014, the Bureau of Gambling Control, an arm of the
California Department of Justice, issued an “Accusation” against Mr. Swallow, GCI, and the
remaining shareholders of GCIl. A true and correct copy of the Accusation is attached
hereto as Exhibit “1” and incorporated herein. The Accusation alleges, inter alia, the
commission of a variety of acts by Mr. Swallow that are antithetical to the privilege of holding
a gaming license in the State of California. Amongst other relief, the Accusation prays for
the revocation of Mr. Swallow’s license, which would prevent him from continuing to own

shares in GCl as a licensed California card room. PeterV. and Jeanine Lunardi as Trustees
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of the Lunardi Family Trust, owned the remaining fifty percent (50%) shares in GCI at the
time that the Accusation was filed. Mr. and Mrs. Lunardi as Trustees of their Trust are
hereinafter referred to as the “Lunardis.” The GCI board of directors has three members,
consisting of the Lunardis and Mr. Swallow.

7. GCI, the Lunardis and Mr. Swallow all retained counsel in response to the
Accusation, in order to defend their licensure. Aftorney’s fees incurred by each of these
parties in response to the Accusation were initially covered either by GCI's insurance, or
paid by GCI. Since the Lunardis and Mr. Swallow occupied the only three (3) seats on the
Board of Directors of GCI at the time of the Accusation, there were no disinterested directors
available to vote on the issue of whether or not the Lunardis and Mr. Swallow should be
indemnified by the corporation, or whether their attorney’s fees should be advanced by the
corporation. A portion of the attorneys’ fees incurred by Mr. Swallow have been paid by
insurance, but there are additional fees in the hundreds of thousands of dollars that he has
requested be paid by GCI.

8. GCl and the Lunardis were able to settle with the Department of Justice, thereby
resolving the Accusation. The settlement included payment of a fine, and the compliance
with certain regulatory requirements mandated by the Department of Justice. A true and
correct copy of the settlement is attached hereto as Exhibit “2” and incorporated herein by
this reference.

9. Mr. Swallow was unable to reach a settlement with the Department of Justice
and the Accusation proceeded to frial against him in August of 2015. The trial took place
after multiple requests and stipulations to continuances by Mr. Swallow, who otherwise had
a statutory right to a prompt hearing. Prior to trial, the Lunardis had learned from
independent third party witnesses and through documents produced, that Mr. Swallow had
received kickbacks from multiple vendors of GCI, including but not limited to the vendor
providing third party proposition player services at the Casino Premises. These kickbacks
were in the millions of dollars over a period of years, and in particular, the kickbacks from

the third party proposition player exposed GCI to potential loss of licensure, as such
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payments are in direct violation of the California Gambling Control Act. The Lunardis were
likewise exposed to loss of licensure, in part for the failure to discover the kickbacks that
were being paid to Mr. Swallow.

10. Again, as part of discovery related to the Accusation, the Lunardis learned for
the first time in the summer of 2015, that Mr. Swallow had instructed current and former
employees of GCl, to alter and falsify company records, to assist Mr. Swallow in his defense
of the Accusation. These actions included Mr. Swallow instructing a current GCl employee
working at the Casino Premises to allow a former vendor to access the computer network
at GCI, in order to alter digital records intending to then use such records to mislead the
ultimate trier of fact in the trial of the Accusation. GCI is informed and believes and on that
basis alleges that the instructions to allow access to the GCl server in order to falsify records
and evidence, were given by Mr. Swallow in or about February of 2015. GCI is further
informed and believes and thereupon alleges that the falsified evidence created as a result
of those actions, was presented by Mr. Swallow to the administrative law judge hearing the
trial of the Accusation in or about August of 2015.

11. The falsified evidence was intended by Mr. Swallow to be used to buttress his
claim that a company by the name of Secure Stone LLC, a Nevada limited liability company,
had provided software products to certain vendors of GCI, and that monies paid by GCI
vendors to Secure Stone were paid in exchange for those software products. GCI is
informed and believes and on that basis alleges that Secure Stone in fact sold no custom
software products to anyone, including GCl vendors, and that the company was merely a
sham designed to receive kickbacks demanded by Mr. Swallow. In order to further conceal
his misdeeds, Mr. Swallow set up Secure Stone as a company purportedly owned solely by
his now estranged wife, Debra Swallow.

12. The Accusation, as amended, proceeded to administrative hearing in August
2015. The Administrative Law Judge rendered her proposed decision on December 14,
2015; a true and correct copy is attached hereto as Exhibit “3” (the “Decision”). The

Decision holds, inter alia, that Mr. Swallow set up Secure Stone LLC, that he is the owner
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of Secure Stone LLC, and that Secure Stone LLC received funds from Team View Players
(funneled through Team View Associates) in at least the amount of $3.6 million and perhaps
more (the “Team View Kickback”). As set forth in the Decision, the Team View Kickback

was paid to Mr. Swallow, through Secure Stone LLC, in violation of California law.

FIRST CAUSE OF ACTION
FOR BREACH OF FIDUCIARY DUTY
(AGAINST ERIC SWALLOW)

13. Plaintiff incorporates herein all of the allegations set forth in Paragraphs 1
through 12, above, as though fully set forth.

14. As an officer and director of GCI and beginning in 2007 and continuing to at
least January 2016, Mr. Swallow owed and continues to owe a fiduciary duty to GCI and its
other shareholders, and Mr. Swallow agreed to perform all duties and obligations required
by his corporate roles. This fiduciary duty includes the obligation to act with the utmost
good faith with respect to the corporation and all of its assets; specifically, Mr. Swallow was
precluded from obtaining personal profits from his activities as an officer/director and is
required to account to GClI if he does so. By the actions and inactions taken by Mr. Swallow
as set forth in the Accusation, Mr. Swallow breached his fiduciary obligations to GCI,
including but not limited to use of his corporate office for personal enrichment by demanding
and receiving the Team View Kickback. Mr. Swallow further breached his fiduciary duties
to GCI by instructing current and former employees to assist in doctoring the corporate
records of the company for purposes of concealing wrongdoing by Mr. Swallow. The
bringing of this action was authorized and approved by the remaining directors of GCI, the
Lunardis.

156. GCI is informed and believes and on that basis alleges that Mr. Swallow
encouraged employees of GCI to assist him in his multiple breaches of fiduciary duty,
including by altering corporate records; failing to disclose agreements between M8trix
vendors ahd Swallow, and failing to disclose agreements between M8trix vendors and
casino general manager Scott Hayden, all to avoid discovery of Swallow's breaches of

fiduciary duty to GCI.
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16. As a direct and proximate result of the multiple breaches of fiduciary duty by
Mr. Swallow, GCI has been injured in an amount to be proven at trial but in excess of Three
Million Six Hundred Thousand Dollars ($3,600,000.00).

17. The actions of Mr. Swallow in breach of his fiduciary duties were intentional,
deliberate, malicious, willful, fraudulent and committed with intentional disregard for the
consequences to GCl and therefore should be punished by the award of exemplary
damages against Mr. Swallow.

WHEREFORE, Plaintiff prays Judgment as hereinafter set forth.

SECOND CAUSE OF ACTION
FOR INDEMNITY AND REIMBURSEMENT
(AGAINST ERIC SWALLOW)

18. Plaintiff incorporates herein by reference the allegations contained in Paragraph
1 through 17, above, as though fully set forth.

19. As a direct and proximate result of the actions and inactions alleged in the
Accusation against Mr. Swallow, and his multiple breaches of fiduciary duty as detailed
above, GCI| was forced to and did incur legal fees in defense of the Accusation, and to
indemnify the Lunardis for legal fees incurred in their own defense. But for the wrongful
acts of Mr. Swallow as alleged above, GCI would not have incurred those legal fees, which
total in excess of One Million Dollars ($1,000,000.00). In addition, GCI has advanced on
Mr. Swallow's behalf attorney's fees in excess of the amount covered by directors and
officers insurance for GCI, in an amount according to proof.

20. GCl is entitled to recover the sums advanced in payment of attorney’s fees on
behalf of Mr. Swallow in defense of the Accusation, pursuant to California Corporations
Code Section 310.

WHEREFORE, Plaintiff prays Judgment as hereinafter set forth.

THIRD CAUSE OF ACTION
FOR TORT OF ANOTHER
(AGAINST ERIC SWALLOW)

21. Plaintiff incorporates herein by reference Paragraphs 1 through 17 above, as if

fully set forth.
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22. As a direct, proximate result of the breaches of fiduciary duty alleges above,
GCl was forced to appear and defend itself in litigation, namely the defense of the
Accusation and incurred attorneys’ fees and damages as a result. GCl is entitled to recover
those attorneys’ fees, costs and damages, which were incurred as a direct result of Mr.
Swallow’s tortious conduct.

WHEREFORE, Plaintiff prays judgment as hereinafter set forth.

FOURTH CAUSE OF ACTION
FOR FRAUD
(AGAINST ERIC SWALLOW)

23. Plaintiff incorporates herein by reference Paragraphs 1 through 17 above, as if
fully set forth.

24. Mr. Swallow was not the only person at GClI who demanded and received
improper kickbacks from vendors. Plaintiff is informed and believes and on that basis
alleges that the former casino general manager, Scott Hayden, likewise received kickbacks
from vendors at the Casino Premises. Plaintiff is further informed and believes and on that
basis alleges that Mr. Swallow was aware of these kickbacks, was aware that vendors were
being preyed upon by himself and other management, and failed to disclose such activities
to GCI.

25. As an officer and director of GCI, Mr. Swallow had a duty to disclose the facts
he was aware of regarding the payment of kickbacks by vendors of GCI to persons involved
in operations as such kickbacks were unlawful and economically damaging to GCI. These
facts were highly material to GCI.

26. As adirect, proximate result of Mr. Swallow’s failure of disclosure, GCI suffered
damage in an amount to be proven at trial, but in excess of $75,000.00.

27. The actions of Mr. Swallow as alleged herein were intentional, deliberate,
malicious, willful, fraudulent and committed with intentional disregard for the consequences
to GCI and therefore should be punished by the award of exemplary damages against Mr.
Swallow.
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WHEREFORE, Plaintiff prays judgment as hereinafter set forth.

FIFTH CAUSE OF ACTION
FOR DECLARATORY RELIEF
(AGAINST ERIC SWALLOW)

28. Plaintiff incorporates herein by reference Paragraphs 1 through 17 above, as if
fully set forth.

29. The By-Laws of GCI provide for the company to indemnify its officers and
directors against expenses, judgments, fines, settlements and other amounts actually and
reasonably incurred in connection with any proceeding arising out of their service to the
company and grants the authority to advance defense costs. Mr. Swallow contends that
GCI has an ongoing obligation to advance funds for his defense costs relating to the
Accusation; GCI disagrees, particularly in light of the facts uncovered during discovery and
the proposed decision of the administrative law judge. An actual controversy exists relating
to the parties rights and responsibilities for payment of the defense costs incurred by Mr.
Swallow in that ongoing matter, which requires a judicial declaration.

WHEREFORE, Plaintiff prays judgment as follows:

PRAYER

1. For monetary damages according to proof but in excess of four million five
hundred thousand dollars ($4,500,000);

2. For punitive damages;

3. For ajudicial declaration that GClI is not required to indemnify or pay ongoing
costs of defense incurred by Mr. Swallow in defending the Accusation; and

4. For such other and further as the Court determines to be just and proper.

Dated: May 17, 2016 GREENFIE

By: / )

/“MAUREEN A. HARRINGTON
Attorneys for Plaintiff
GARDEN CITY, INC. dba
CASINO M8TRIX
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KAMALA D. HARRIS
Attorney General of California

- SARA J. DRAKE

Senior Assistant Attorney General
WILLIAM P. TORNGREN
Deputy Attorney General
State Bar No. 58493
1300 I Street, Suite 125
P.O. Box 944255
Sacramentio, CA 94244-2550
Telephone: (916) 323-3033
Fax: (916) 327-2319
E-mail: William.Tomgren@doj.ca.gov
Attorneys for the Complainant

BEFORE THE
CALIFORNIA GAMBLING CONTROI, COMMISSION
STATE OF CALIFORNIA

| JEANINE LYNN LUNARDI (GEOW-

i BGC Case No. HQ2014-00001AL
In the Matter of the Accusation Against;

. . : OAH No.
GARDEN CITY, INC., doing business as

CASINO MSTRIX (GEGE-000410);
ACCUSATION

ERIC G, SWALLOW (GEOW-001330);
PETER V. LUNARDI Il (GEOW-001331});

003119); and

THE LUNARDI FAMILY LIVING
TRUST, dated August 27, 2008 (GEOW-
003259),

1887 Matrix Boulevard
San Jose, CA 95110

Respondents,

I
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Complainant alleges as follows:

PARTIES

1. Wayne J. Quint, Ir. (Complainant) brings this Accusation solely in his official
capacity as the Chief of the California Department of Justice, Bureau of Gambling Controf
(Bureau), '

2. At all times relevant herein, Respondent Garden City, Inc. (Garden City) was a
licensed gambling enterprise, California State Gambling License Number GEGE-000410, That
license will expire on May 31, 2014, unless extended. Garden City does business as Casino
MS8trix at 1887 Matrix Boulevard in San Jose, California. It is a 49-table card room.

3. Respondent Eric G, Swallow (Swallow), license number GEOW-001334, is a
sharcholder of Garden City and endorsed on its license. Respondent Peter V. Lunardi 11 (Peter '
Lunardi), license number GEOW-001331, was a sharcholder of Garden City, is a trustee of
Respondent Lunardi Fémily Living Trust, dated August 27, 2008 (Lunardi Trust), and is
endorsed on Garden City’s license. Respondeﬁt Jeanine Lynn Lunardi (Jeanine Lunardi),
license number GEOW-003119, also was a shareholder of Garden City, is a trustee of the
Lunardi Trust, and is endorsed on Garden City’s license, The Lunardis are husband and wife.
On August 12, 2010, the California Gambling Control Commission (Commission) approved the
transfer of the Lunardis’ shares, and issued licensé number GEOW-003259, to the Lunardi
Trust, which then was endorsed on Garden City’s license. Swallow and the Lunardi Trust each
own 50 percent of Garden City’s stock and constitute all of its shareholdets. Their licenses will -
expire on May 31, 2014, unless extended.

4, A Collectively, Garden City, Swallow, Peter Lunardi, Jeanine Lunardi, and the Lunardi
Trust are referred to as “Respondents” in this Accusation. 7

STATEMENT OF THE CASE

5. This case seeks to discipline Respondents’ licenses by revocation, suspension,
and/or fine as appropriate — for persistent and repeated violations of, and lack of suitability for
continued licensing under, the Gembling Control Act (Act) and the regulations adopted

pursuant to the Act. As alleged in this Accusation, Respondents provided untrue and
' 2
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misleéding information to the Bureau and others, failed to provide information requested by the
Bureau, engaged in self-dealing to siphon off monies for themselves and reduce reported net
income, and benefited from payments prohibited by the Act. The acts and omissions aileged in
this Accusation are inimical to the public health, safety, and welfare; those acts and omissions
demonstrate that Respondents are not persons of good character, hbnesty, and integrity, Their
acts and omissions, as alleged in this Accusation, pose a threat to the effective regulation and -
control of controlled gambling, and create or enhance the dangers of unsuitable, unfair, or
illegal practices, methods, and activities in carrying on the business and financial arrangements
incidental to the conduct of controlled gambling. Respondents’ acts and omissions not-only. .
impeded the Bureau’s investigation and fact gathering, bAut also efféctively reduced potential
payments to chatities located in the City of San José. Respondents are not suitable or qualified
for continued licensure; therefore, each of their licenses should be disciplined,

FACTUAL BACKGROUND

6. Respondents operate, and operated in the past, through a maze of affiliated entities.
Money flows between those entities without documentation or relationship to the value of
services provided. This is Respondents’ standard practice. In response to the Bureau’s request

for invoices relative to payments involving millions of dollars annually, Swallow responded:

There are no invoices. It has been agreed upon by ownership as’
standard practice to estimate the annual payment for the year per the
agreement and then make monthly payments based on available cash
flow to give the Casino [Garden City] operational flexibility.

In addition, Respondents’ agent has written:

Whether the money came from companies owned by the individual
applicants or the individual applicants makes no difference as they
ultimately are the same individuals.

Exhibit A, which is attached and incorporated by reference, illustrafes the maze of affiliated
entities and transactions, It also sets forth the flow of funds, as well as certain entities and

persons affiliated with or emplojed by Respondents,
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7. Garden City has béen licensed as a card rcom in the City of San Jose since
approximately 1976. In 1998, it filed fbr bankruptey protection. In 2005, Swallow, Peter
Lunardi, and Jeanine Lundardi, along with Dina DiMartino, entered into a stock purohasé
agreement to acquire Garden City’s stock from the bankruptey trustee under a proposed
reorganization plan. On January 5, 2006, the Commission approved the stock purchase
agreement. On March 22, 2007, Ms, DiMartino withdrew her state gambling license
applicatioﬁ. Swallow, Peter Lunardi, and Jeanine Lunardi purchased all issued and outstanding
stock in Garden City in 2007. The Commission first endorsed Swallow, Peter Lundardi, and
Jeaning Lunardi on Garden City’s license on March 1, 2007. "In August 2010, Peter Lunardi
and Jéanine Lunardi trénsferfed their shares fo the Lunardi Trust. |

8. On May 25, 2007, Dolchee LLC (Dolchee) was formed as a California Iifnited
liability company. At all times since formation, its only members have been Swallow and Peter
Lumardi. In 2007 and 2008, Dolchee filed for trademarks on “Baccarat Gold.” Dolchee has no
other trademarks registered in its name with the United States Patent and Trademark Office, On
December 31, 2008, Dolchee was converted out of California to be a Nevada limited liability
company, By an undated License Agreement made as of January 1, 2009, Dolchee agreed to
provide certain denominated games to Garden City for a monthly minimum payment of
$400,000, or $4.8 million annually. The agreement does not confain any provision for

determining any amount above the minimum, Between January 1, 2009, and December 31 ,

2012, Garden City’s payments to Dolchee totaled $38,482,000; during that time period, Garden

City always paid more than the minimum annually, Swallow advised the Burcau that no
invoices or similar documents exist with respect to the payments exceeding the minimum.

9. On Jlﬂy 21, 2008, Profitable Casino LLC (Profitable Casino) was formed as a
California limited liability company. Its sole member is Swallow. On December 31, 2008,
Profitable Casino was converted out of California td be a Nevada limited liability company. By
an undated Application Service Provider Agreement made as of January 1, 2009, Profitable
Casino agreed to provide access to certain computer applications to Garden City for a monthly

minimum consulting fee of $400,000, or $4.8 million annually, Profitable Casino was to
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invoice Garden City for any fees exceeding the minimum, Between Januvary 1, 2009, and
December 31, 2012, Garden City’s payments to Profitable Casino totaled $14,050,000.
Swallow advised the Bureau thaf no invoices or similar documents exist with respect to the
payments. -

10. On December 31, 2008, Potere LLC (Poteré) was formed as a Nevada limited
liability company. Hs sole member is Peter Lunardi. By an undated Vendor Contractor
AgTeemené made as of January 1, 2009, Potere agreed to provide general business consulting to
Garden Cify for a monthly minimum consulting fee of $400,000, or $4.8 million annually.
Potere was. to invoice on a monthly basis for all hours worked and to provide services on
Garden City’s premises during regular business hours, Between January 1, 2009, and
December 31, 2012, Garden City’s payments to Potere totaled $14,050,000, which was equal to
the payments made to Profitable Casino. Swallow advised the Bureau that no invoices or
similar documents exist with rlespect to the payments,

11, On or about March 8, 2009, Garden City reached a tentative settlement with the City
of San Jose. Under the settlement’s tering, Garden City agreed to pay to a selected charity
$500,000 annually until June 30, 201 1. Thcreaﬁer,' the annual payment to the selected charity
would be the greater of $125,000 or 5.15 pr-:rcent of Garden City’s net income before interest,
taxes, depreciation, and amortization (EBITDA). City of San Jose officials understood that
5.15 percent of Garden City’s EBITDA would be approximately $250,000,

12, Garden City accounted for its payments to Delchee, Profitable Casino, and Potere as-
expenses, and not as dividends or distributions to ifs owners. As a consequence of eﬁcpensing
those payments, Garden City’s net income ranged between approximately minus 0.31 percent
and 1.42 percent of its gross gaming revenues between January 1, 2009, and December 31,
2012. For three of those four years, Garden City’s net income was essentially zero. Other card
rooms in California of similar size as Garden City reported net income that averaged
approximatély 10 percent of gross gaming revenues over the same period,

13. On April 1, 2009, Dolchee entered into a licensing agreement for Baccarat Gold with

an California tribal casino. The monthly payment under that licensing agreement is $1,200 per
s .
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table per month. On June 1, 2009, Dolchee entered into a licensing agreement for Baccarat
Gold with a card room other than Garden City, The monthly payment under that licensing
agreementis $1,200 per table per month for a minimum of two tables. On November 17, 2009
— 11 months after the effective date of the License Agreement described above in paragraph 8 -
a patent for Baccarat Gold was issued to Scott Hayden, who is Garden City’s general manager, .
Mr. Hayd;n subsequently assigned the patent to Dolchee for no payment,

14. én November 25, 2009, Airport Parkway Two LLC (Airport Parkway) Was férmed
asa Califofnja limited liability company. Its sole member is Airport Opportuhity Fund LLI.C
(Airpoft,Fﬁﬁd), which was formed as a Delaware limited liability company on December 3,
2009, Airport Fund’s members are the Lunardi Trust and the Eric S_Wéllow and Deborah
Swallow Family Trust, dated August 31, 2004 (Swallow Trust), the trustecs of which are
Swallow and his wife Deborah. Each trust owns a 50-percent interest in Airport Fund, Neither
the Swallow Trust nor Deborah Swallow has, or haé applied for, a state garnbling license,

13, On January 20, 2010, Airport Parkway closed an $8 million real estate purchase,

Airport Parkway used approximately $2 million provided by Dolchee, Profitable Casino, and

" Potere as a down payment and financed the $6 million balance with a commercial lender,

Subsequently, on March 22, 2011, an additional financing with that same commercial lender
closed. The real property was improved with a new eight-story building to house gambling,
enter.taimn.ent, restaurant, fneeting, office, and other faciiities. The property’s address was -
changed to 1887 Matrix Boulevard. |

16. As part of Respondents’ plan to open a new casino at 1887 Matrix Beulevard, Casino
MS8trix, Inc. was formed as a Nevada corporation. Its shareholders were Swallow and the
Lunardi Trust. Less than a month after its formation, Casino M8trix, Inc. entered into a lease
with Airport Parkway to lease 1887 Matrix Boulevard in its entirety for an annual tent of
$7,209,572, which oquals $70.68 per square foot. As part of the March 22, 2011 additional
financing, Casino M8trix, Inc, gave a security interest in all of its propetty to the commercial
lender. On September 6, 2011, Casino M8trix, Inc. submitted an initﬁal application fora sﬁte

gambling license to the Commission. The Bureau initiated an investigation in connection with
6
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that application. In April 2012, after learning that the City of San Jose viewed transierring a
city gambling license from oﬁe entity to another would result in the license’s termination,
Airport Parkway and Garden City enteted into a lease for 1887 Matrix Boulevard that was
backdéted io January 1,2011, That lease was substantively identical to what Casino M8tix, Inc.
previously executed.

17. On January 21, 2010, Team View Player Services, LLC {Team View Player Services)
was formed as a California limited liability company. Its sole member is Timothy M. Gustin.
On Februaiy 22,2010, Secure Stone, L1.C (Sécure Stone) was _fom'aed as & Delaware limited
liability company. Its sole member is Deborah Swallow. Its address is the same as Airport
Fund’s. On May 1, 2010, pursuant to an agreement dated March 30, 2010, and signed by Peter
Lunardi and Mz, Gustin, Team View Player Services agreed to provide third-party proposition

player services at Garden City. On the same date, Team View Player Services entered into a

contract with Team View Player Associates, LLC (Team View Associales), which was owned

solely by Mr. Gustiﬁ and which, in turn, entered into an agreement with Secure Stone.

18. In November 2010, Team View Associates entered into a contract with Optimum
Solutions Consulting, Inc., a Wyoming corporation owned solely by Scott Hayden, who is
QGarden Cify’s general manager and a key employee. Team View Associates entered into other
agreements with entities owned by Mr, Hayden or his family members. Purlsuant to those
agreements, Team View‘ Associates has paid more than $850,000 since November 2010.
Complainant presently is investigating Mr. Hayden with respect to those payments, as well as
other conduct,

19. On June 6, 2012, LAX Property, LLC (LAX) was formed as a Delaware ii.mited
liability company. Its sole member was Swallow, Its address was the same as Secure Stone’s
and Airpor—} Fund’s. Thereafter LAX enfered info a series of agreements with Hollywoéd Park
Casino Company, Inc. (Hollywood Park). The agreements’ essence was for LAX to lease and
operate Hdllywood Park’s casino and card room in Inglewood, California. Towards
accompiishing that, LAX and Swallow applied to the Commission for gambling licenses. The

Bureau initiated an investigation in connection with those applications.
7
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20. On August 7, 2012, Garden City, doing business as Casine M8irix, opened a new
casino at 1887 Matrix Boulevard, Garden City’s casino operations and offices occupy less than
half the floors of 1887 Matrix Boulevard, The remaining space is empty, but is subject to the
lease described ébove.

21, bn February 21, 2013, and April 18, 2013, Swallow and his agents appeared at the
Commission’s regularly scheduled meetings. They made staiements intended to influence the

Commissioners’ decisions in connection with LAX s proposed transactions with Hollyweod
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Park and LAX’s and Swallow’s license applications. The Commission issued temporary

licenses to-Swallow and LAX to operate Hollywood Park’s casino and card room. On

September 12, 2013, Hollywood Park gave written notice that LAX was in default under its

lease. On December 12, 2013, the Commission approved a transition agreement providing for

LAX’s removal as Hollywood Park casino’s operator,

JURISDICTION

22, Business and Professions Code section 19811 provides, in part:

23.

(b) Jurisdiction, including jurisdiction over operation and
concentration, and supervision over gambling establishments in this state
and over all persons or things having to do with the operations of gambling
establishments is vested in the commission,

Business and Professions Code section 19823 provides:

. (a) The responsibilities of the commission include, without limitation,
all of the following:

(1) Assuring that licenses, approvals, and-permits are not issued
to, or held by, unqualified or disqualified persons, or by persons
whose operations arc conducted in a manner that is inimical to the
public health, safety, or welfare.

(2) Assuring that there is no material involvement, directly or
indirectly, with a licensed gambling operation, or the ownership or
management thereof, by unqualified or disqualified persons, or by
persons whose operations are conducted in a manner that is inimical to
the public health, safety, or welfare,

(b) For the purposes of this section, “unqualified person” means a
person who is found to be unqualified pursuant to the criteria set forth in

8
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Section 19857, and “disqualified person” means a person who is found to
be disqualified pursuant to the criteria set forth in Section 19859,

24. Business and Professions Code section 19824 provides, in part:

The commission shall have all powers necessary and proper to enable
it fully and effectually to carry out the policies and purposes of this
chapter, including, without limitation, the power to do all of the following:

* & ¥

(b) For any cause deemed reasonable by the commission, . . , limit,
condition, or restrict any license, permiit, or approval, or impose any fine
upon any person licensed or approved. The commission may condition,
restrict, discipline, or fake action against the license of an individual owner
endorsed on the license certificate of the gambling enterprise whether or
not the commission takes action against the license of the gambling
enterprise.

#* %k ok

(d) Take actions deemed to be reasonable to ensure that no ineligible,
unqualified, disqualified, or unsuitable persons are associated with
controlled gambling activities.

25. Business and Professions Code section 19826 provides, in part:

The dcpartment[[} . . . shall have all of the following responsibilities:

Kk ok &

(¢) To investigate suspected violations of this chapter or laws of this
state relating to gambling . . . :

& & ok
~ (e) To initiate, where appropriate, disciplinary actions as provided in
this chapter. In connection with any disciplinary action, the department
may seck restriction, limitation, suspension, or revocation of any license or
approval, or the imposition of any fine upon any person licensed or
approved. ‘

26, California Code of Regulations, title 4, section 12554 provides, in part:

(a) Upon the filing with the Commission of an accusation by the
Bureau recommending revocation, suspension, or other discipline of a
holder of a license, registration, permit, finding of suitability, or-approval,

(h).)

' “Department” refers to the Department of Justice. (Bus. & Prof. Code, § 19803, subd.

9
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27,

the Commission shall proceed under Chapter § (commenéing with section
11500) of Part 1 of Division 3 of Title 2 of the Government Code.

% k¥

(d) Upen a finding of a violation of the Act, any regulations adopted
pursuant thereto, any law related to gambling or gambling establishments,
violation of a previously imposed disciplinary or license condition, or laws
whose violation is materially related to suitability for a license,
registration, permit, or approval, the Commission may do any one or more
of the following:

(1) Revoke the license, registration, permit, finding of suitability,
or approval;

{2} Suspend the license, registration, or permit;

ok ok

(5) Imposé any fine o monetaty penalty consistent with
Business and Professions Code sections 19930, subdivision (c), and
19943, subdivision (b}

'COST RECOVERY

Business and Professions Code section 19930 provides, in part;

~ (b) If, after any investigation, the department is satisfied that a license,
permit, finding of suitability, or approval should be suspended or revoked, it
shall file an accusation with the commission in accordance with Chapter 5
{(commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the
Government Code.

B ok ok

(d) In any case in which the administrative law judge recommends that
the commission revoke, suspend, or deny a license, the administrative law
judge may, upon presentation of suitable proof, order the licensee or
applicant for a license to pay the department the reasonable costs of the
investigation and prosecution of the case,

- (1) The costs assessed pursuant to this subdivision shall be fixed
by the administrative law judge and may not be increased by the
commission. When the commission does not adopt a proposed decision
and remands the case to the administrative law judge, the administrative
law judge mey not increase the amount of any costs assessed in the
proposed decision,

10
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(2) The department may enforce the order for payment in the
superior court in the county in which the administrative hearing was
held. The right of enforcement shall be in addition to any other rights
that the division may have as to any licensee to pay costs.

(3} In any judicial action for the recovery of costs, proof of the
commission’s decision shall be conclusive proof of the validity of the
order of payment and the terms for payment,

RN

(f) For purposes of this section, “costs” include costs incurred for any
of the following;:

(1) The investigation of the case by the department,

(2) The preparation and prosecution of the case by the Office of
the Attorney Geneéral.

SPECIFIC STATUTORY AND REGULATORY PROVISIONS

28. Business and Professions Code section 19850 provides, in part:

Every person . . . who receives, directly or indirectly, any
compensation or reward, or any percentage or share of the moricy or
property played, for keeping, running, or carrying on any controlled
game in this state, shall apply for and obtain from the commission, and

_ shall thereafter maintain, a valid state gambling license, key employee
license, or work permit. , .. In any criminal prosecution for violation of
this section, the punishment shall be as provided in Section 337) of the
Penal Code,

29. Business and Professions Code section 19855 provides, in part:

[E]very person who, by statute or regulation, is required to hold a state
license shall obtain the license prior to engaging in the activity or
occupying the position with respect to which the license is required.

30. Business and Prefessions Code section 19857 provides:

No gambling license shall be issued unless, based on all the
information and documents submitted, the commission is satisfied that
the applicant is all of the following: -

(a) A person of good character, honesty and integrity.

{b) A person whose prior activities, criminal record, if any,
reputation, habits, and associations do not pose a threat to the public
interest of this state, or to the effective regulation and control of
controlled gambling, or create or enhance the dangers of unsuitable,
unfair, or illegal practices, methods, and activifies in the conduct of

H
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31,

32.

33.

34,

35.

36.

controlled gambling or in the carrying on of the business and financial
arrangements incidental thereto,

. (e} A person that is in all other respects qualified to be licensed as
provided in this chapter,

Business and Professions Code section 19859 provides, in part:

The commission shall deny a license to any applicant who is
disqualified for any of the following reasons:

(a) Failure of the applicant to clearly establish eligibility and
qualification in accordance with this chapter.

(b) Failure of the applicant to provide information,
documentation, and assurances required by the Chief, or failure of
the applicant to reveal any fact material to qualification, or the
supplying of information that is untrue or misleading asto a matenal
fact pertaining to the qualification crlterla

Business and Professions Code section 19866 provides:

An applicant for licensing or for any approval or consent required
by this chapter, shall make full and true disclosure of all information
to the department and the commission as necessary to carry out the
policies of this state relating to licensing, registration, and control of
gambling,

Business and Professions Code section 19920 provides:

It is the policy of the State of California to require that all
establishments wherein controlled gambling is conducted in this state
be operated in a manner suitable to protect the public health, safety,
and general welfare of the residents of the state. The responsibility for
the employment and maintenance of suitable methods of operation
rests with the owner licensee, and willful or persistent use or toleration
of methods of operation deemed unsuitable by the commission or by
{ocal govermment shall constitute grounds for license revocation ot
other disciplinary action.

Business and Professions Code section 19922 provides:

No owner licensee shall operate a gambling enterprise in violation
of any provision of this chapter or any regulation adopted pursuant to
this chapter.

Business and Professions Code section 19923 provides:

No owner licensee shall operate a gambling enterprise in violation
of any governing local ordinance. A

Business and Professions Code section 19984, subdivision (a) provides:

12
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37.

provide:

38.

39.

40,

Notwithstanding any other pfovision of law, a licensed gambling
enterprise may coniract with a third party for the purpose of providing

_proposition player services at a gambling estabhslunent subject to the

following conditions:

(a) Any agreement, contract, or arrangement between a gambling
enterprise and a third-party provider of proposition player services
shall be approved in advance by the department, and in no event shall
a gambling enterprise or the house have any interest, whether direct or
Il'ldlI‘BOt in funds wagered, lost, or won,

Cahforma Code of Regulations, tltle 11, section 2070, subdivisions (a) and (b)

It shall be an unsuitable method of operation for a gambling
establishment to:

(a) Offer for play any game that is prohibited or made unlawful
by statute, local ordinance, regulation or final judgment by a
competent court of law; [and]

(b) Offer for play any gaming activity which is not authorized by
the Bureau pursuant to the [Gambling Control] Act and these
regulations for play at that gambling establishment[.]

San Jose Municipal Code, title 16, section 16.18.010, subdivision B provides:

It shall be illegal for a Cardroom Permittee, Owner, or Employee
to permit, allow, or suffer the playing of any Controlled Game except
Permissible Games.

San Jose Munici'pal‘ Code, title 16, section 16,18.040, subdivision B, provides: .

B. No Game shall be played at any permitted Cardroom unless:

1. It is listed as a Permissible Game or a substitution is authorized
by the Administrator pursuant to this Chapter, and

2. Itis a Controlled Game pursuvant to State Gambling Law.

San Jose Municipal Code, title 16, section 16.32.080 provides;

An Applicant for licensing and every Licensee shall make full and
true disclosure of all information the Administrator requires in order to
carry out the requirements and policies of this Title.

I3
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FIRST CAUSE FOR DISCIPLINE
AGAINST RESPONDENT SWALLOW’S LICENSE

(Prohibited Interests in the Funds Wagered, Lost, or Won by a Third-Party Provider) '

41, Swallow’s license is subject to discipline, pursuant to Business and Professions
Code sections 19823, 19857, subdivisions (a) and (b}, and 19859, subdivisions (a} and (b).
SWallow’sécontinued licensure is inimical to public health, safety, and welfare, Swallow is not
a person of: good character, honesty, and integrity, His prior activities pose a threat to the
effective régula;tibn and control of controlled gambling, and create or enhance the dangers of
unsﬁitable,; unfair, or illegal practices, methods, and activities in carrying on the business and
financial arrangements incidental to the conduct of controlled gambling. Swallow had an
indirect interest in funds wagered, lost, or won by Team View Player Services, which provided
third—party;proposition player services to Garden City, Specifically, Secure Stone, a Delaware
limitéd liaﬁi]ity company the sole member of which is Swallow’s wife, received payments
totaling api)roximétely $3.6 million from Team View Associates, the soie member of which is
Mr. Gustin; who is Team View Pfayer Services’s sole member, Those payments were made in
2010, 201 1, and 2012. Business and Professions Code section 19984, subdivision (a) prohibits

the receipt.of such payments.

SECOND CAUSE FOR DISCIPLINE
AGAINST RESPONDENT GARDEN CITY’S LICENSE

(Pro-hibited Interests in the Funds Wagered, Lost, or Won by a Third-Party Provider)

42. Garden City’s license is-éubject fo discipline, pursﬁant to Business and Professions
Code-secti(:)ns 19823, 19857, subdivisions (a) and (b), and 19859, subdivisions (a) and {(b).
Garden City’s continued licensure is inimical o public health, safety, and welfare. [ts prior
activities pﬁse a threat to the effective regulation and control of controlled gambling, and create
or ehhance‘{ the dangers of unsuitable, unfair, or illegal practices, methods, and activities in
carrying oﬁ the business and financial arrangements incidental to the conduct of controlled
gambling, :Garden City had a direct or indirec;t interest in funds wagered, lost, or won by Team

View Player Services. Specifically, Garden City’s third-party provider contract provided for
' 14
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Team View Player Services-to pay $2,226,000 annually. Of that amount, 50 percent, or
$1,113,000, purportedly was paid for parking, a dgsignated area on the casino floor, and use of
casino area for meetings with employees, In fact, Téam View Player Services’s employees
were not allowed to park on the Casino M8trix property, and Team View Player Services
increased their compensation to offset the costs of parking offsite. Mofeover,. Team View
Player Sér‘:vices did, and does, not vse the casino area for employee meetings, Team View
Player Ser\-'_fic'es’s designated area on the premises is 400 square feet. In sum, Garden City
receives more than $1.1 million annually for renting 400 square feet; that fee is substantially
dispropoﬂ{onate to the facilities provided, Business and Professions Code section 19984,

subdivision (a) prohibits the receipt of such payments.

THIRD CAUSE FOR DISCIPLINE
AGAINST ALL RESPONDENTS’ LICENSES

(Prohibited Interests in the Fands Wagered, Lost, or Won by a Third-Party Provider)

43. Respondents’ licenses are subject to discipline, pursuant io Business and Pro’x;gssions
Code sections 19823, 19857, subdivisions (a} and (b), 19859, subdivisions (a) and (b), and
19920. Each Respondent’s continued licensure is inimical to public health, safety, and welfare.
Respondents’ prior activities pose a threat to the effective regulation and control of controlled
gambling, and create or enhance the dangers of unsuitable, unfair, or illegal practices, methods,
and activities in carrying on the business and financial arrangements incidental to the conduct of
conirolled gambling, Respondents knew of, should have known of, were willfully ignorant of,
allowed to‘occur, assisted, abetted and/or tolerated other Respondents having direct or indirect
interests in funds wagered, lost, 'dr won by Team View Player Services as aileged ab.ove. In
violation of Business and Professions Code sectjon-19920, each Respondent failed to fulfill his,
her, or its fesponsibility to emploff and maintain suitable methods of operation by willfully and
persistently tolerating methods of operation that allowed receipt of payments prohibited by -

Business and Professions Code section 19984, subdivision (a).

15
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FOURTH CAUSE FOR DISCIPLINE
AGAINST RESPONDENT SWALLOW’S LICENSE

(Providing False or Misleading Informatien to the Bureau)

44, Swallow’s license is subject to discipline, pursuant fo Business and Professions Code
sections 19?823, 19857, subdivisions (a) and (b), and 19859, subdivisions (a) and (b).
Swallow’sfcontinued licensure is inimical to public health, safety, and welfare. Swallow is not
a person of good character, honesty, and integrity and his prior activities pose a threat to the
effective regulation and control of controlled gambling, and create or enhance the dangers of
unsmtab}ev,:_ unfair, or illegal practices, methods, and activities in carrying on the business and
financial arrangements incidental to the conduct of controlled gambling. Swallow, or his
agents, supplied untrue or misleading information as to material facls pertaining to his
qualification criteria.’ Specifically, the false or misleading information included, among other
things and without limitation, the following:

{a) Swallow represented that a written accountant’s opinion existed regarding the
pricing for certain dealings between Garden City and entities affiliated with or controlled
by Swallow. In responée to the Burcau’s repeated requests, Swallow made misleading
statements as to the opinion’s existence. No written opinion has been provided,

(b) In a license application signed on July 6, 2012, Swallow represented that he was
separated from his wife, Deborah Swallow. In July and August 2013, when responding to
the Bureau’s inquiries, his agents repeated the representation that Swallow was separated
from Deborah. Swallow; in doing 5o, they gave diffe:ing separation dates, However, ‘
Swallow and Deborah Swal!ox;;were not separated. Instead; they moved from California
to Nevada, lived _theré in the same house, returned to California, and lived together in the
same residence. On October 9, 2013, Deborah Swallow filed for dissolution of their
matriage in Los Angeles County Superior Court, In the dissolution matter, both she and
Swaliow have declared under penaity of perjury that their date of separation was October

8, 2013.

16
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(c)‘ Swallow’s agent represented to the Bureau that payments exceeding $1.4 rﬁillion
received by Deborah Swallow in 2010 from Secure Stone related to the sale of her dental
practice, Those payments did not relate to the sale of her dental practice; the payments |
came indirectly from Team View Player Services in viotation of Business and Professions

Code section 19984, subdivision (a),

(d) By letter dated July 10, 2013, Swallow’s agent represented that Deborah Swallow

had “no interest in Casino MB8trix” and that her business affairs wete independent of
Swallow’s. Her business affairs were not independent of his in all respects. For example,
at thé time of the representation, Deborah Swallow was a trustee of the Swallow Trust, .
which had a 50-percent membership interest in Airport Fund, which in furn was the‘onl'y
member of Airport Parkway, which owns 1887 Matrix Boulevard. Additionally, the
Swallaw Trust received at least $3.2 million in indirect payments from Garden City
through Dolchee. As a further example of the dependence of their business affairs, filings
with the Nevada Secretary of State report that Deborah Swallow’s personal property
secures repayment of loans made to Casino M84rix, Inc, and Airport Parkway,

{e) Swallow represented that certain games and software licensed by his affiliates,
Dolchee and Profitable Soﬁwarc, were confidential and proprietary, and had combined

fair values exceeding $90 million. The games and software were not {reated as

~ confidential and did not have the fair value represented by Swallow. The total cash

investment in developing the games and software was approximately $15,000, No money
had Eeen paid for the patent assignment for Baccarat Gold. That game was provided to
other: casinos for $1,200 per table per month, In response to the Bureau’s request,
Swallow never provided any written confidentiality, nondisclosure, trade secret, or similar
agregments between either Dolchee or Profitable Software, on the one hand, and any
person who had participated in the development, programming, or maintenance of the
games or software, on the other.

(f) Swallow represented that the payments made by Garden City to Profitable Casino

were based upon the propriefary nature and competitive advantage derived from software

17
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provi-ded by Profitable Casino. All or a portion of the payments to Profitable Casino were
dividends or distributions paid to Swallow. Nonctheless, they were expensed by Garden
City. The payments to Profitable Casino were equal to paymenis made by Garden City to
Potere. No justification or substantiation was required for the payments made to Potere.

Those payments were based on Garden City’s cash flow and net income; they in effect

were dividends or distributions paid to Peter Lunardi that also were expensed by Garden

Ci‘ty.,‘

Eg) Swallow cgused.a valuation of games and software owned by Dolchee and
Profitablé Casino to be prepared by Grant Thornton (G'T Report) and submitted to the
Bureau. The GT Report was false and misleading., Among other things, it represented
that Garden City licensed a number of card games from Dolcliee, including Baccarat

Gold, Double Hand Poker Gold, Pai Gow Tiles Gold, Texas Hold’em Gold, and Omaha

. Gold {collectively, Dolchee Games) and that those games had unique rules, betiing

options, and visual layouts, which are variations of some well-known casino games. But
only one of thogé games — Baccarat Gold — was patented or copyri gﬁted. Garden City
never has received approvals from the Bureau to play the Dolchee Games known as Pai
Gow Tiles Gold, Texas Hold’em Gold, or Omaha Gold. Garden City never has received
approvals from the City of San Jose to play any of the Dolchee Games other than Baccarat
Gold. The versions of the Dolchee Games, other than Baccarat Gold, approved by the
Bureau for play at Garden -Ci‘cy did not have any unigue rules or betting options.

(k) The GT Report represented that Garden City licensed Pai Gow Poker and
Ultimate Texas Hold’em games fnomrshufﬂeMaster, a weIl-knowr_a provider of table
games to California card rooms, and then turned those games over to Dolchee for
rebraﬁding. In preparing the valuation, Grant Thornton was acting as an agent of
Swallow, who was the source of information that it used. The GT Report was false and
misleading with respect to the so-called “rebranding” of ShuffleMaster games. In truth,
ShuffieMaster’s agreements provide that a “Customer shall not make any modification to

the [game], nor shall it remove or reproduce-the {game] , . .. Under its ShuffleMaster
18
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agreéments, Garden City had no power to sublicense the games. In response to the
Bureau’s requests, Swallow failed to provide any documentation showing modification,
rebra_nding, or sublicensing of games provided by ShuffleMaster or any other vendor,

G} The GT Report represented that between January 1, 2010, and December 31,
2012, Garden City made payments totaling $9,050,000 cach to Profitable Casino and
Potere. However, during the Bureau’s investigation, Swallow represented that for the
Same_' period, Garden City’s payments tofaled $8,950,000 each to Profitable Casine and
Poterfe. |

() The GT Report represented that in 2010, Garden City made payments totaling
approximately $8.7 million to Dolchee. However, during the Bureau’s investigation,
Swallow represented that for the same period, Garden City’s payments totaled
approximately $7.2 million to Dolchee.

(k) The GT Report represented-that Dolchee provided gaming analytical software to
Garden City, The GT Report concluded that the gaming analytical software’s fairr value
was $29.5 million, The GT Report was false and misleading with respect to the so-called
“gaming analytical software.” The agreement between Dolchee and Garden City granted
a license to play the Dolchee Games. That agreement provided nothing for, and did not
menﬁon, gaming analytical software. In response to the Bureau’s request that he “state
the reasons for the payments and the amounts of any payments that were not made under
the terms of the License Agreement,” Swallow provided no reasons thus indicating that all
paments from Garden City to Dolchee were under the agreement’s terms. At the
Commission’s February 21, 2013 meeting, Swallow stated that Dolchee developed a
baccarat game for use af Garden City, which had f)aid $5 million for the right to use that
game, Garden City’s financial statements for 2009, 2010, 2011, and 2012 repdrted the
payments to Dolchee as “licensed game fees,” Dolchee’s tax returns listed its principal
business activity as “game patent holdings.”

(1) In connection with his liccnse' application, Swallow provided the Bureau with

attachments showing that Airport Parkway’s loan balance on 1887 Matrix Boulevard was
19

Accusation




Lol S TR U 7, I N U B N

10

1 |

12

13

14
15
16
17
18
19
20

21

22
23
24
25
26
27
28

$2,869,702.50, In truth, Airport Parkway had entered into commercial loans exceeding
$23 million that were secured by, among other things;, its real and personal property,
including any leases for 1887 Matrix Boulevard, as well as all securities owned by

Swaliow, Peter Lunardi, and Jeanine Lunardi. Additionally, according to filings with the

California Secretary of State, Garden City’s personal property secured payment of at least -

one commercial loan provided to Airport Parkway.

FIFTH CAUSE FOR DISCIPLINE
AGAINST RESPONDENT SWALLOW’S LICENSE

(Failure To Provide Information and Documentation Requested by the Chief)

45, Swallow’s license is subject to discipline, pursuant to Business and Professions Code

sections 19823, 19857, subdivisions (a) and (b), and 19859, subdivisions (a) and (b).

- Swallow’s continued licensure is inimical to public health, safety, and welfare, Swallow is not

a person of good character, hbnesty, and integrity and his prior activities pose a threat to the
effective regulation and control of controlled gambling, and create or enhance the dangers of
unsuitable, unfair, or illegal practices, methods, and activitics in carrying on the business and
financial arrangements incidental to the conduct of controlled gambling. Swallow, or his
agents, failed to provide information aﬁd documents requested by the Bureau acting on the
Complainant’s behalf, Specifically, the information and documents requested, buj: not
provided, included, among other things and without limitation, the following: |
(é) The Bureau requestgd that Swallow state whether monies provided by his and
Peter Lunafdi’s affiliates in connection with acquisition, construction, or improvement of
1887 Matrix Boulevard were giﬁs, investments, or capital contributions. The amounts
totaled more than $2 million. Swallow failed to pfovide the requested information.
(b) The Burcau requested_ that Swallow provide copies of any security agreement and
financing statement relating to any collateral that was pérsonal property given for each
loan made in connection with 1887 Matrix Boulevard’s acquisition, construction, or

improvement. Swallow failed to provide the requested documents,
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(c) The Bureau asked Swallow whether any loans entered into in connection with
1887 Matrix Boulevard"s acquiéition, construction, or improvement were collateralized
with ot secured by any assets or property held by Garden City. The Bureau requested
that, if so, Swallow provide copies of all documents relating to the loans, Swallow failed
to prévide the requested information and documents.

(d) The Bureau requested that Swallow provide copies of certain documents relating
to loéns or indebtedness made or incurred by Casino M8trix, Inc. in connection with 1887
Matrix Boulevard’s acquisition, construction, or improvement that was secm;ed or
collaléeralized with personal property, Swallow provided some, but not all, dqcuments.

() The Burcau asked Swallow to provide certain information with respect to games
licensed to Garden City for play including, among other things, the name and GEGA
number of _each- game. Swallow failed to provide all information, |

(f) The Burcau asked Swallow te provide specific information with respect to each
gamé licensed to Garden City by Dolchee. The requested information included the
game’s name, GEGA number and the date of approval for play, the date the game was
first played, and patent information. Swallow failed to provide any of the requested
information.

(g) The Bureau requested Swallow to provide copies of all documents relating to or
evidencing monies that he or any of his affiliates paid to or received from certain eritities.
Swallow failed to provide ahy of the requested documents. |

(b) The Burean requested Swallow to ﬁrovide informatiori about, including
agreements or invoices underlying, payments received by him or any of his affiliates or
immediate family from any third-party prévider of proposition player services or any 7
person or entity affiliated with a third-party provider (')f propositioﬂ player services,
Swallow failed to provide the requested information and documents,

(i) The Bureau requested Swallow to provide the written accountant’s opinion that he
had represented to the Commission existed, Despite muliiple requests, Swallow did not

provide the requested written opinion, Ultimately, Swallow advised that the written
21 |
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opinion did not exist as previously represented and, in effect, confirmed that he had
provided false or misleading information te both the Bureau and the Commission,

(i) The Bureau requested Swallow to provide an accountant’s fair market
determination of certain transactions with afﬁliates.. The Bureau specifically réquested a
valuation based upon what a willing buyer or user would pay to a willing seller or vendor
dealiﬁg at arms’ length when neither was acting under compulsion to enter into the subject
transactions. Swallow failed to provide the requested fair market valuation, Instead, as
alleged in paragraph 44 above, he caused the GT Report, whicﬁ is false and misleading, to

be provided to the Bureau.

| SIXTH CAUSE FOR DISCIPLINE
AGAINST RESPONDENT SWALLOW’S LICENSE

(Unqualified for Licensure)

46. Swallow’s license is subject to discipline, pursuant {o Business and Professions Code
sections 19823 and 19857, subdivisions (a) and/or (b). Swallow’s continued licensure is
inimical to public health, safety, and welfare. Swallow is not a person of good character,
honesty, and integrity and his prior activities pose a threat to the effective regulation and control
of controlled gambling, and create or enhance the dangers of unsuitable, unfair, or illegal
practices, methods, and aétivities in carrying on the business and financial arrangements
incidental to the conduet of controlled gambling. In addition to the acts and omissions alleged
above, Swallow’s conduct in his affairs demonstrates that he is unqualified for licensure. That
conduct includes, among other things and without limitation, the following: |

(a) Swallow, directly or through his agents, repeatedly provided false or misleading
information to the City of San Jose. This included, without limitation and as an example
only,'on September 23, 2010, at 9:06 a.m., Swallow sending an email to Deanna Santana,

City Sf San J -ose. He attached what he represented to be a “s—igned contract” and wrote:

“Please note the significant amount of money we are spending.” The attachmént inchaded

“Appendix A Hardwate Costs,” which showed a total of $358,615,71, Appendix A,
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Accusation




b

-l oo -1 h E=Y L2

10
Il
12

13

14
15
16
17
18
19
20
21
22
23
24

25

26

27

28

however, had been altered by §300,000 — i.e., from $58,615.71 to $358?615.71, Later, at
11:20 a.m, on the same day, Swallow emailed instructions to one of Garden City’s agents
to send the edited Appendix A to the City of San Jose. - | 7

(B) On May 7, 2012, during a residency andit conducted by the California Franchise
Tax Board (FTB), Swallow represented that he was on the board of directors of Garden
City but “not a working/li.censed on site employee.” He also represented that he did not
have a license to work on the Garden City premises, had surrendered his employee license
in 2068, and was “no longer allowed to work on site,” He further represented that he had
a éettiement agreement with the City of San Jose under which he surrendered the license.
He additionally represented that he was not involved in the operations of Garden City and
did not spend any time there. Swallow has been licensed continuously by the
Commission since 2007, Neither the Commission nor the City of San Jose prevented him
from being on Garden City's premises. Moreover, despite these representations to the
FTRB, Swallow has asserted that he has worked tirelessly to turn Garden City into a
successful and profitable endéavor. He further has asserted that he has worked hérd to
revitalize, and has been a waichful stewaid of, Garden City by improving and streamlining
its business operation, training its workforce, and expanding its customer base.

(c) Swallow, directly or through agents, made false and misleading statements to the
Commission. Among other things, Swallow represented to the Commission tﬁat an
accoﬁnting firm had providc_d the pricing model that was used to determine what to charge
Gardgn City for Profitable Casino’s software and Dolchee’s games. Swallow further
represented that he had a written opinion of value from his accountant’s firm. These
representations were false. Swallow’s accountant represented that heasures put in place
by Swallow and Peter Lunardi increased profits, or “the bottom line,” by $13 millicn
between 2008 and 2009, In truth, the net profits — i.e., the bottom line ~ declined from
approximately $1.7 million in 2008 to approximately $37,000 in 2009, That was a 97.8
percent decline. Asa furfther example, Swallow represented to the Commission that he

had documents evidencing certain consulting services provided by Casino M8trix, Inc. to
23 '
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Dolchee, as well as a contract for the payment of approximately $6 million by Dolchee for
those services. Despite his agreeing to do so, Swallow never provided such documents or
contréct to the Bureau or the Commission.

(d) Swallow, directly or through agents, engaged in patterns and practices that' _
demonstrate a substantial disregard for prudent and usual business controls and oversight.
His patterns and practices included creating layers of entities and self-dealing. His
pattcfns and practices also included financial dealings involving millions of dollars that
were not documented. Such undocumented transactions include, among others and
without limitation, paying consulting fees without written consuliing agreements, paying
rents without leases, making equity contributions without related written agreements,
advanbing or providing monies for the benefit of affiliates without notes or similar written
agreements, paying out millions of dollars without invoices, engaging in transactions with -
related partics at unfair and inflated prices, and reporting inaccurate and incomplete
information to governmental agencies.

(e) Swallow, directly or through agents, submifted fraudulent information to state and
federal taxing authorities. Fxamples include, but are not limited to, matters alleged in this
subparagraph. Swailow was designated as Dolchee’s “Tax Matters Partner,” For 201{),
Garden City’s financial statements reported payments totaling approximately $8.7 million
to Dolchee, which repbrted approximately $6.5 million in gross receipis on its federal tax
return -- a $2.2 million or 33.8 percent under-reported difference. On the same return,
Dolchee reported that it paid, and therefore deducted, $3.2 miilion for “consulting”
servi.ccs.. In response to the Bureau’s request, Swallow provided mformation regarding
the consulting fees. That information demonstrated that (1) approximately $500,000 in
fees were paid without invoice or written agreement and (2) $2,750,000 was paid pﬁrsuant
to a settlement agreement, which did not denominate the payments as being for consulting
services. The lawsuit that was settled alleged an entitlement to what in effect were finders
fees; such fees pmpérly are amortized, and not expensed. Importantly, Dolchee was not a

patty to the scttlement. In 2011, Garden City’s financial statements reported payments
24 ‘
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totaling $11.8 million to Dolchee, which reported approximately $11.4 million in gross
receipts on its federal tax return, On the same return Dolchee reported that it paid, and
therefore deducted, $1.1 million for rent and $5.7 million for “consulting” services, In
response fo the Bureau’s request, Swallow provided information showing that Dolchee
funded $7,650,000 as “Equity Funding Contribution{s]” for 1887 Matrix Boulevard,
Swaliow also responded ihat all funds for Casino M8irix, Inc, to pay rent to Airport
Parkway came from Dolchee. Casino M8rix, Inc, paid more than §$7.3 iniilion in rent in
201 1 Neither equity contributions nor monies advanced, loaned, or otherwise provided to
another entity to use for its own purposes or benefit are deductible, Moreover, the sum of
the “Equity Funding Contributions;’ and deductions taken on Dolchee’s tax return exceed
its reported income for 2011 by more than $3 rrﬁllion or 26.7 percent,

| (f) Swallow aided, facilitated, turned a blind eye to, or benefited from Team View
Player Services’s violations of the Act or regulations adopted pursuant to the Act,

(g) Swallow aided, facilitated, turned a blind eye to, or benefited from accounting for
seif-dealing and related party transactions, and the self-dealing itself, that had the effect of
miniﬁxizing payments to be made to charity pursuant to the scttlement reached with the
City of San Jose. Through the self-dealing and concomitant accounting, Swallow
facilitated Garden City’s failure to abide by, and perform, the covenant of good faith and
fair dealing inherent in its seﬁlement agreement with the City of San J osé.

(h) Swallow aided, facilitated, turned a blind eye to, or benefited from acts and
omissions that violated San Jose Municipal Code, title 16.

(i) Swallow aided, facilitated, turned a blind eye to, or benefited from monies derived
from‘_the play or carrying on of a controlled game that were paid indirectly to the Swallow

Trust and/or Deborah Swallow, and neither was licensed ag required under the Act..
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SEVENTH CAUSE FOR DISCIPLINE
AGAINST RESPONDENT SWALLOW’S LICENSE

(Disqualified for Licensure)

47, Swallow’s license is subject to discipline, pursuant to Business and Professions Code

sections 19823 and 19859, subdivision (a). Swallow’s continued licensure' is inimical to public

. health, safety, and welfare. Swallow is not a person of good character, honesty, and integrity

and his prior activities pose a threat to the effective regulation and control of controlled »

gambling, and create or enhance the dangers of unsuitable, unfaiir, or illegal practices, methods,

and activities in carrying on the business and financial arrangements incidental to the conduct of

controlled gambling, Swallow knew of, should have known of, was willfully ignorant of,
allowed to occur, assisted, abetted and/or tolerated the acts and omissions alleged above, He

fostered a culture of operating in disregard of the laws applicable to gambling,

KIGHTH CAUSE FOR DISCIPLINE
AGAINST RESPONDENT PETER LUNARDI’S LICENSE

(Unqualified for Licensure)

48. Peter Lunardi’s license is subject to discipline, pursuant to Business and Professions
: pune, p

.Code sections 19823 and 19857, subdivisions (a) and/or (b). Peter Lundardi’s continued”

licensure is inimical (o public health, safety, and.welfare, Peter Lunardi is not a person of good
character, honesty, and integrity and his prior activities i)ose a threat to the effective regulation
and control of controlled gambling, and create or enhance the dangers of unsuitable, unfair, or
illegal practices, methods, and activities in carrying 01i the business and financial arrangements
incidental to the conduct of controlled gambling. In addition to the acts and omissions alleged
abové, Petér Lunardi’s conduct demonstrates that he is unqualified for licensure. That conduct
includes, among other things and without limitation;, the following; |
(a) Peter Lunardi, directly or through agents, engaged in, alded, or acceptel the.
benefits of patterns and practices that demonstrate a substantial disregard for prudent and
usnal businesé controls and oversight. Those patterns and practices included creating

layers of entities and self-dealing. Those patterns and practices also included financial
26
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dealings involving millions of dollars that were not documented. Such undecumented

 transactions include, among others and without limitation, paying consulting fees without

written consulting agreements, paying rents without leases, making equity coniributions
without related written agreements, advancing or providing monies for the benefit of
affiliates without notes or similar written agreements, paying out millions of dolIar§
without invoices, engaging in transactions with related pérties at unfair and inflated prices,
and reporting inaccurate and incomplete information to governmental agencies.

(b) As amember of Dofchee, Peter Lunardi beﬁeﬁted from Swallow, or their agents,
submitting fraudulent information to stéte and federal taxing authorities, Examples
include, but are not limited té, maﬁcrs alleged above in paragraph 46(c). That paragraph
is incorporated herein by reference. '

{¢) Peter Lunardi aided, facilitated, turned a blind eye to, or benefited from Garden
City’s and Swallow’s violations of the Act or regulations adopted pursuant fo the Act,
Peter Lunardi knew or should have known, facilitated, or turned a bii-nd eye (o, 0;'
benefited, or stood to benefit, from the acts and omissions alleged in paragraphs 44(a),
44(¢c), 44(F), 44(g), 44(h), 44(k), 44(1), 46(a), 46(c), 52, and 53, Those paragraphs are
incorporated herein by reference. | : '

(d) Peter Lunardi aided, facilitated, turned a blind eye to, or benefited from Team
View Player Services’s violations of the Act or regulations adopted pursuant to the Act.‘
He signed the contract with Team View Player Services on behalf of Garden City.
Through the Lupardi Trust and the distributions or dividends paid through Dolchee and
Potere, he benefited, or stoed to benefit, from payments received by Garden City that were
prohibited by Business and Professions Code section 19984, subdivision (a).-

(©) Peter Lunardi aided, factlitated, turned a blind eye to, or benefited from the
accounting for self-dealing and related party transactions, and the self-dealing itseif, that
had the effect of minimizing payments to be made to charity pursuant to the settlement
reached with the City of San Jose. Through the self-dealing and concomitant accounting,

Peter Lundardi facilitated and aided Garden City’s failure to abide by, and perform, the
27
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covenant of good faith and fair dealing inherent in its settlement agreement with the City
of San Jose.

(f) Peter Lunardi aided, facilitated, or turned a blind eye to, or benefited from acts and
omissions that violated San Jose Municipal Code, tifle 16, Those acts and omissions are
alleé%d in paragraphs 46(a), 52, .and 53 of this Accuéation and incorporated herein by
reference, ‘

(g) Peter Lunardi aided, facilitated, or turned a blind eye to monies derived from the
play or carryiﬂg on of a controlled game that was paid indirectly to the Swallow Trust

and/or Deborah Swallow, and neither was licensed as required under the Act.

NINTH CAUSE FOR DISCIPLINE
AGAINST RESPONDENT PETER LUNDARDI’S LICENSE

(Disqualified for Licensure)

49, Peter Lunardi’s license is subject to &iscipiine, pursuant to Business and Professions
Code sections 19823, 19859, subdivision (&), and 19920. Peter Lundardi’s continued licensure
is inimical to public health, safety, and welfare. Peter Lunardi is not a person of good charaeter, .
honesty, and integrity and his prior activities pose a threat to the effective regulation and control
of controtled gambling, and create or enhance the dangers pf unsuitable, unfair, or illegal
practices, methods, and activities in carrying on the business and financial arrangements
incidental to the conduct of controlled gambling. Peter Lunardi knew.of,.should have known
of, was willfully ignorant of, allowed to occur, assisted, abetted and/or tolerated the acts and
omissions alleged in paragraphs 43, 44(3.), 44(d), 44(e), 44(L), 44(g), 44(h), 44(k), 441), 46(a),
46(c), 46(d), 46{e), 52, and 53. Those paragraphs are incorporated herein by reference. He

fostered a culture of operating in disregard of the Jaws applicable to gambling,
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TENTH CAUSE FOR DISCIPLINE
'AGAINST RESPONDENT JEANINE LUNARDY'S LICENSE

(Unqualified for Licensure)

50. Jeanine Lunardi’s license is subject to discipline, pursuant to Business and
Professions Code sections 19823 and 19857, subdivisions (&) and/or (b). Jeanine Lundardi’s
continued iicensure is inimical to public health, safety, and welfare, Jeanine Lunardi is not a
person of good character, honesty, and infegrity and her prior activities pose a threat to the
effective regulation and control of controlied gambling, and create or enhance the dangers of
unsuitable, unfair, or illegal practices, methods, and activities in carrying on the business and
financial arrangements incidental to the conduct of confrolled gambling. In addition to the acts
and omissions alleged above, Jeanine Lunardi’s conduct in her affairs demonstrates that she is
unqualified for licensure. That conduct includcs, among other things and without limitation, the
following:

(a) Jeanine Lunerdi, directly or through agents, engaged in, ‘aidcd, or accepted the
benefits of patterns and practices that demonstrate a substantial disregard for prudent and
usual business controls and oversight. Those patterns and practices include creating layers
of enfcities and self-dealing. Those patterns and practices also iﬁcluded financial dealings
involving millions of dollars that were not documented. Such undocumented transactions

_ include, among others and without limitation, paying consulting fees without written
consulting agreements, paying renfs without leases, making equity contributions without
related writfen agreements, advancing or providing monies for the benefit of affiliates
without notes or similar ﬁitten agreements, paying out millions of dollars without
invoices, engaging i transactions with related parties at unfair a_nd inflated prices, and
reporting inaccurate and incomplete information to governmental agencies.

(b) Jeanine Lunardi benefited from Swallow, or their agents, submitting fraudulent
information to state and federal taxing authorities. Exampies include, but are not limited
to, matters aIleged-abave in paragraph 46(¢}. That paragraph is incorporated herein by

reference.
29

Accusation




O 90 1 e i B W N —

o (g} o 2 o] (o N no fye] — — —_— st — [— [ p— — ik
o] ~1 = (&3 I LES I —_ < o ] ~J (=8 wh K% (] b — =

(c) Jeanine Lundardi aided, facilitated, turned a blind eye to, or benefited from
Garden City’s and Swallow’s violations of the Act or regulations adopted pursuant to the
Act. Jeanine Lﬁndardi knew or should have known, facilitated, or turned a blind eye to, or
beneﬁted, or stood to benefit, from the acts and omissions alleged in paragraphs 44(f),
44(1), 46(a), 52, and 33, Those paragraphs are incotporated herein by reference,

(d) Jeanine Lunardi aided, facilitated, turned a blind eye to, or benefited from Team
View Player Services's violations of the Act or regulations adoptedrpursuant to the Act,
Through the Lunardi Trust and distributions and dividends paid to Peter Lunardi’s
affiliates, she benefited, or stood to benefit, from péyments received by Garden City that
were prohibited by Business and Professions Code section 19984, subdivision (a).

(e) Jeanine Lunard1 aided, facilitated, turned a blind eye to, or benefited from the
accounting for self-dealing and related party transactions, and the self-dealing itself, that
had the effect of minimizing payments to be made to charity pursuant to the settlement
reached with the City of San Jose, Through thé self-dealing and concomitant adcou_nting,
Yeanine Lundardi facilitated and aided Garden City’s failure to abide by, and perférm, the
covénant of good faith and fair dealing inherent in its settlement agréement with the City
of San Jose.

(f) Jeanine Lunardi aided, facilitated, turned a blind eye to, or benefited from acts
and omissions that violated San Jose Municipal Code, title 16, Those acts and omissions
are alleged in paragraphs 46(a), 52, and 53 of Vthis Accusation and incorporated herein by

reference.

_ ELEVENTH CAUSE FOR DISCIPLINE
AGAINST RESPONDENT JEANINE LUNDARDI'S LICENSE

(Disqualified for Licensure)

51. Jeanine Lunardi’s license is subject to discipline, pursuant to Business and

Professions Code sections 19823, 19839, subdivision (a), and 19920. Jeanine Londardi’s
continued licensure is inimical to public health, safety, and welfare, Jeanine Lundardi is not a

person of good character, honesty, and integrity and her prior activities pose a threat to the
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effective regulation and control of controlled gambling, and create or enhance the dangers of
unsuitable, unfair, or illegal practices, methods, and activities in carrying on the business and
financial arrangements incidental to the conduct of controlled gambling, Jeanine Lunardi knew
of, should have known of, was willfully ighorant of, allowed 10 occur, assisted, abetted ar}d/or
tolerated the acts and omissions alleged in paragraphs 43, 44(%), 44(1), 46(a), 46(d), 46(e), 52,
and 53. Those paragraphs are incorporated herein by reference. She fostered a culture of

operating in disregard of the laws applicable to gambling,

TWELFTH CAUSE FOR DISCIPLINE.
AGAINST RESPONDENT LUNARDI TRUST’S LICENSE

(Unqualified for Licensure)

52, The Lunardi Trust’s license is subject to discipline, pursuvant {o Business and
Professions Code sections 19823 and 19857, subdivisions (a) and (b), The Lﬁnardi Trust’s
continued licensure is inimical to public health, safety, and welfé.re. Its prior activities pose a
threat to the effective regulation and contro! of controlled gambling, and create or enhance the
dangers of unsuitable, unfair, or illegal practices, methods, and activities in carrying on the
business aﬁd financial arrangements incidental to the conduct of controlled gambling. Pursuant

to Business and Professions Code section 19852, subdivision (e}, the Lunardi Trust is not

eligible for continued licensure because its trustees are disqualified or unqualified from holding |

a state gambling license, Additionally, the Lunardi Trust’s trustees conducted Garden City’s
business in substantial disregard of prudent and usual businesé confrols and oversight, The
Lunardi Trust assisted and facilitated transactions that were fraudulently reported to federal and
state taxing authorities.‘ The Lunardi Trust also allowed th-e play of games at Garden City that
were not approved by the Bureau or City of San Jose. Such play constituted an unsuitable
gaming activity‘(Cai. Code Regs., tit. 11, § 2070, subd. (b)) and violates the City of San Jose’s

laws,
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THIRTEENTH CAUSE FOR DISCIPLINE
AGAINST RESPONDENT GARDEN CITY’S LICENSE

~ (Unqualified for Licensure) -

53. In addition to discipline for having a direct or indirect interest in the funds wagefed,
lost, or won by a third-party provider, Garden City’s license is subject to discipline, pursuant to
Business and Professions Code sections 19823 and 19857, subdivisions () and (b), Garden

City’s continued licensure is inimical to public health, safety, and welfare, Its prior activities

" pose a threat to the effective regulation and control of controlled gambling, and create or

enhance the dangers of unsuitable, unfair, or illegal practices, methods, and activities in
carrying on the business and 'fiﬁancial arrangements incidental to the conduct of controlled
gambling. Pursuant to Business and Professions Code section 19852, subdivision (a), Garden
City is not eligible for continued licensure because its shareholders, officers, and directors are
disqualified from hoid'mg a state gambling license. Additionally, Garden City’s owners
conducted its business in substantial disregard of prudent and usual business controls and
oversight, Garden City assisted and facilitated transactions that were fraudulently reported to
federal and state taxing authorities. Garden City also allowed the play of games that were not
approved by the Bureay or City of San Jose. Such play constituted an unsuitable gammg
activity (Cgl. Code Regs,, tit. 11, § 2070, subd. (b)) and violates the City of San Jose™s laws.
| PRAYER . |
WHEREFORE, Complainant requests that a hearing be held on the matters herein aﬂe_ged,

and that following the hearing, the Commission issue a decision:

1. Revoking or suspending California State Gambling License Number GEGE-000410,
issued to Garden City, Inc., doing business as Casino M8trix;

2. Fining Garden City, Inc., doing business as Casino MStriX, in an amount according to
proof and to the maximum extent allowed by law;

3. Revoking or suspending California State Gambling License Number GEOW-001330,

issued to BEric Swallow;
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4. Fining Eric Swallow in an amount according to proof and to the maximurn extent
allowed by law;

5. Revoking or suspending California State Gambling License Number GEOW-001331,
issued 1o Peter Lunardi;

6. . Fining Peter Lunard] in an atmount ascording 1o proef and to the maxitum extent
allowed by Taw;

7. - Revoking ot suspending California State Gambling Licerise Number GEOW-003119,
issued to Je'aninela Lunardi:

8. Fining Jeanine Lunardi in an arnount according to proof and to the maximum extent

| allowed by law;

9. Revoking or suspending California State Gambling License Number GEOW-003259,
issued to the Lunardi Family Living Trust, dated August 27, 2008;

IO.T Fining the Lunardi Family Living Trust, dated August 27, 2008, in an amount
according te proof and to the maximum extent altowed by law;

11. Awarding Complainant the costs of investigation and costs of bringing this
Accusation before the Commission, pursuant to. Business and Professions Code Section (9930,
subdivisions (d) and (F), in a sum according to proef: and

12. Taking such other and -ﬁur@hér action as the. Coramission may. deem appropriate.

b

Dated: May < ;L 2014

WAYNE J" QUINT, IR, Chief
Bureau of Gambling Control-
- California Department of Justice
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EXHIBIT A

| Relaﬁonships.and Cash Flows
2010-2012




Jeanine Lunardi Peter Lunardi -

. GEOW-003119 GEOW-001331
Key: M E : E :
. L L L T L T LT TR Y PP PP PT LT P H
Ownership: Dotted Line : : .
» fecanmn CY) " = axn 3 renwx ek o . H H
e et a—araam . : L3 n&snnannx:: AEACMAMKEENED " L ET N TENE ] Ll ;.nknllaq(qs:« ;-q;: Lunardl Fam'ly :
: p-E;.-.-u---npuu----------xau&---:-----x---vnnﬂ;----:- o TrHSt :
Cash Flow: Solid Line : : : : b ‘GECW-003259 - . .
: M H . . — :
: $3.2 Milion . : oo :
Employment or Other: Broken Line : : p » H :
_ ‘ : \irport Opportindy Fand LECT . - ... Potere LLC
_____ - — ; i et M 4 _
: i : Defawarey:i i 2 1 [ semsson P {Nevada)
" ™~ - : b For Down ?
$475,500 500,000 \\L §14.3 miflion : : Payment
$48,000+ For Down For Down » Equily . v
Annually Payment \ Payment E N 4
w = : .
) $11.5 S ashio Mst
Million » {iNévads)
Rent »
.
“
:
. $14 Milion $38.5 Million 4,1 Milion ¥ $14 Million
| Royalties Game Royalties Rent ? Consuiting Fees
| :
. :
:
I Il
]
I
1
s3Miion | |
Royalties i $5.8 Million
. Rent, etc,
1

$267,221 $600,000
Consuiting Fees Consulting Fees

$4.6 Million
Fees & Expenses

$3.6 Million
Royalties

EXHIBIT A TO ACCUSATION: RELATEONSHIPS AND CASH FLOWS 2010-2012 EXHIBIT A TO ACCUSATION: RELATIONSHIPS AND CASH FLOWS 2010-2012




EXHIBIT 2



KamaLA D HARRIS
Attorney General of California
SARA J. DRAKE
Senior Assistant Attorney General
WILLIAM P, TORNGREN :
Deputy Attorney General
State Bar No. 58493
1300 I Street, Suite 1257
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 323- 3033 S
Fax: (916)327-2319 -
" E-mail: William. Torngren@doj.ca.gov
Attorneys for the Complainant

-

In the Matter of the Accusation and
Statement of Issues Agamst

GARDEN CITY INC,, domg business as
CASINO MSTRIX (GEGE 000410);

ERIC G, SWALLOW (GEOW-001330);

JEANINE LYNN LUNARDI (GEOW-
003119); and -

THE LUNARDI FAMILY LIVING
TRUST, dated August 27, 2008 (GEOW-
003259).

1887 Matrix Boulevard
San Jose, CA 95110

Respondents.

BEFORE THE
- CALIFORNIA GAMBLING CONTROL COMMISSION

STATE OF CALIFORNIA

OAH No 2014060129

BGC Case No HQ2014 OOOOIAL |

STIPULATED SETT’LEMENT;
DECISION AND ORDER

'PETER V. LUNARDI Il (GEOW-001331);

The parties to this Stipulated Settlement, for themselves and no other party, enter into

this Stipulated Settlement to resolve finally the above-titled Accusation and Statement of Issues.
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PURPOSE OF THIS STiPULATED SETTLEMENT

This Stipulated Settlement ﬁnaHy resolves the ﬁilegations sel forth in the Accusation and
Statement of Issues as -ihey pertain to Respondents Garden City, Inc. {Garden City), Peter V,
Lunardi I (Mr. Lunardi), Jeanine L},fnh Lunardi (Mrs. Lunardi), and the Lunardi Family Living’
Trust, dated August 27, 2@08 (Lunardi-Tmst) (collectively, Respondents). This Stipulated
Settlement does not resolve any allegations as they pertain fo Eric G, Swallow (Mr. Swallow),
The Accusation and Statement of Issues seeks to discipline ReSpondenis’ licenses — Ey denial of
renewal, revocation, suspension,.andfor fine as appropriate -— for violations of, and lack of
suitability for continued licensing under, the Act and the regulations adopted pursuant ;co the
Act. The Accusation and Statement of Issues alleges that ReSpondents; and Mr. Swallow,
engaged in self-dealing through affiliated entities to reduce Garden City’s reported net income,
caused payments {o be made to persons and entities not licensed under the Act, engaged in and
recéived undocumented fransactions and paymenté, and allowed, engaged iﬁ, and accepted the

benefits of patterns and practices that demonstrate a distegard for prudent and usual business-

—controls-and-oversight, - The Accusation.and. Statement of Tssnes ﬁWhPr_aHequ that. . e e

Con

- Respondents had prohibited interests in the funds wagered, lost, and won by the company

providing third-party proposition playef services to Garden City. Respondents denied, and
contested, the allegations set forth in the Accusation and Statement of Issues. To resolve the
Accusation and Statement of Issues, the parties hereby stipulate as follows.
© PARTIES |

1. Wayne J. Quint, Jr. (Complainant) brought the above—tltled Accusation and
Statement of Issues solely in his official capacity as the Chief of the California Department of
Justice, Bureau of Gambling Contro] (Bureau).

2 Garden City is a licensed gambling enterprise, California State Gambling

License Number GEGE-000410. Thé\t license expired on May 31, 2014, subject to the outcome
of the Accusation and Statement of Issues. Garden‘ City does business as Casino M8trix at 1887

Matrix Boulevard m San Jose, California. It is a 49-table card room.

3
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3, M. Lunardi, license number GEOW-QO] 331, wasa shareholder of Garden City,

is a trustee of the Lunardi Trust, and is endorsed on Garden City’s lcense. Mrs. Lunardi,

license ﬁumber GEOW-003119, also was a shareholder of Garden City, is a trustee of the

Lunardi Trust, and is endorsed on Garden City’s license. The Lunardis aie husband and wife.
On At.lgust 12, 2010, the California Ga-mb]ihg Conirol Commission (Commission) approved the
transfer of the Lunardis® shares, and issued license number GEOW-003259, to the Lunardi
Trust, which then was endorsed on Garden City’s iicense. Mr. Swallow' and the Lunardi Trust
each own 50 percent of Garden City’s stock and constitute all of its shareholders. Their
licenses expired on May 31, 2014, subject to the outcome of the Accusation and Sta,temént of
[ssunes. ) |

4, | Collectively, Garden City, Mr. Lunardi, Mrs. Lunardi, and the Lunardi Trust are
referréd to as “Respondents” or “Respondent™ in this Stipulated Settlement, |

. JURISDICTION

5, On or about May 2, 2014, each Respondent was served with an Accusation

..bearing the ahove tifle; ag well as a Statément to Respondent (Gov. Code, § 11505, subd. (b)); |

Request for Disgovery (Gov. Code, § 11597.6); copies of Government Code sections 11507.5,
11567.6 and 11507.7; and twe copies of the Notice of Defense form (Gov. Code, §§ 11505 §c
11500). Aﬁer the Commission referred Respondents’ license renewal applications to an
evidentiary hearing, each Respondent was served with the above-titled Accusation and
Statement of Issues. ‘.

6. Each Rsspondent caused a timely Notice of Defense to be delivered to

Complainant’s attorneys.

ADVISEMENT AND WAIVERS

7. Each Respondent has reviewed carefully, and has discussed with counsel, the

legal and factual allegations in the Accusation and Statement of Issues. Each Respondent also

" The Accusation and Statement of Issues names Mr. Swallow and alleges numerous
violations against him. Mr. Swallow is not a party to this Stipulated Settlement. An
Administrative Law Judge assigned by the Office of Administrative Hearings presently is
scheduled to hear the case against Mr. Swallow beginning on June 15, 2015,

-
2
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has reviewed carefully, and has discuséed with counsel, this Stipulated Settiement. Each
Respondent fully understands the terms and conditions contained within this'Stipulated
Settlement and the effects thereof. |
8. - Each Respondent is fully aware of its, her, or his legal rights in this matter.
Those rights include: the right to a hearing on all the allegations in the Accusation and
Statemnent of Issues; the right to be represented by counsel of its, her, or his choice at its, her, or
~ his own exp'ense;'the right to confront and cyoss-examine the witnesses against it, her, or him;
the right to present evidence and {estify on its, her, or his own Sehalf; the right to the issuance
of subpoenas o compel the attendance-of witnesses and the production of documents; the right
rto apply for reconsideration and court review of an adverse decision; and all other rights
afforded by the California Administrative P_rocedure Act (Gov. Code, § 11370 et seq.), the
Ca}ifornié Gambling Control Act (Act) (Bus. & Prof. Code, § 19800 et seq.),.and. all other
applicable laws.
9. Each Réspondent voiuntézily, knowingly and intelligently waﬁves and gives up
..each and every right set forth in .ﬁarhgmph 8 above, withdraws its ,_he:,;or_his_reqLxesp_,e.rma. )
hearing on the Accusation and Statement of Issu_es; and agrees to be 'b.éund' by 'this Stipulated

Settlement.

STIPULATED ADMISSIONS

10. Respondents admit the truth of the following facts:
a. Garden City has been licensed as a card room in the City of San Jose since
approximately 1976. In 1998, it filed for bankrupicy protection. In 2005, Mr.

- Swallow, MJ',.Lunardi, and Mrs. Lunardi, along.with Dina DiMartino, entered
into a stock purchase agreement o acquire Garden City’s stock from the
bankruptcy trustee under a proposed reorganization plan. On January 5, 2006,
the Commission approved the stock purchase agreement. On March 22, 2007, |
Ms. DiMartino withdrew her state gambling licens'e application, Mr. Swallow,
Mr. Lunardi, and Mrs. Lunardi purchased al} issued and butstanding stock in

Garden City in 2007. The Commission firsi endorsed Mr. Swallow, Mr.
4
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Lunardi, and Mrs. Lunardi on Garden City’s license on March 1, 2007, In
August 2010, Mr. Lunardi and Mrs. Lunardi transferred their shares to the

Lunardi Trast.

. In connection with the Garden City acquisition, Mr. Swallow and the Lunardis

received financing from Comerica Bank, a federally régu] ated commercial
lender. That financing Iﬁas been extended on several occasioné. 1l is secured by
Garden City’s assets and by the stock acquired by the Mr. Swallow and the
Lunardis. The initial financing and extensions were not presenied 1o the |
Commission for review or approval, |

On or about July 17, 2008, the Lunardis, Mr, Swallow, and Debo‘rah Swailow
entered into a Buy-Sell Agreement reiaﬁng to Gérden City stockholdings. That
agreement states: “Eric Swallow and Pete V. Lunards, 1 actively manage the
business of the Cozporatic;n. Each of them performs approximately half of the

overall work. If Eric were to die or become incapacitated, then his wife Deborah

would take his.place.” Deborah Swallow does not have, and never has.applied..  .|.

for, a state gambling license.

. Since the acquisition of Garden City, Mr. Lunardi was the corporate president

and chairman of the board of directors. Mr. Swallow was the corporate
secretary. Mrs. Lunardi was not a corporate officer. The board of directors

consisted of three directors, At all tiﬁzes, the directors were the Lunardis and

‘Mr. Swallow. In his capacity as president, Mr. Lunardi signed nearly all
\ .

contracts and agreements on Garden City’s behalf.

On May 25, 2007, Dolchee LLC (Dolchee) was lawfully formed as a California
limited liability company. At all times since formation and according to its
organizgtional documents, its only members have been the Eric G. and Deborah
A. Swallow Family Trust dated August 31, 2004 (Swallow Trust) and the
Lunardi Trust. The trustees of the Swallow Trust are Mr. Swallow and his wife

Deborah. Dolchee’s federal tax returns for 2008 to 2013, however, listed orﬂy
5
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. two members, Mr. Swallow and Mr. Lunardi, Neither the Swallow Trust nor

Deborah Swallow Has, or has applied for, a state gambiing license,

In 2007 and 2008, Dblcil_ee filed for trademarks on the name ‘fBaccarai Gold.”?
Dolchee has no other trademarks registered in its name with the United States
Patent and Trademark Office. On Décember 31, 2008, Dolches was lawfully
converied out of California 1o be a Nevada limited liability company, By an
undated License Agreement made as of January 1, 2009, Dolchee agreed to
provide cerlainr denominated games to Garden City for a monthly minimum
payment of $400,000, or $4.8 million annually. The agreement does not contain

any provision for determining any amount above the minimum. Between

AJ anuary 1, 2009, and December 31, 2012, Garden City’s payments to Dolchee

totaled $38,482,000; during that time period, Garden City always paid more than

the minimum asnually. No invoices or similar billing documents or statements

exist with respect to the payments exceeding the minimum.

g Onlduly 21, 2008, Profitable Casino L.LC (Profitable Casing) was formed as a

California limited liabﬂity compény. Its sole member is Mr. Swallow. On
December 31, 2008, Profitabie Casino was converted out of California to be a
Nevada limited liability company. By an undated Application Service Prévidcr
Agreement made as of January [, 2009, Profitable Casino agreed to provide '

access to certain compuief applications to Garden City for a monthly minimum

“consulting fee of $400,000, or $4.8 million annually. Profitable Casino was to

invoice Garden Cify for any fees exceeding the minimum. Between January 1,
2009, and December 31, 2012, Garden City’s payménts to Profitable Casino
tolaled $14,050,000. No invoices or similar billing documents or statements
exist with respect to the payments.

On December 31, 2008, Potere LLC (Potere) was lawfully formed as a Nevada

limited liability company. Its sole member is Mr. Lunardi. By an undated

Vendor Contractor Agreement made as of January 1, 2009, Potere agreed to
' 6
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provide general business consulting tc Garden City for a monthly minimum
consulting fee _of $4OO,OO{),'01' $4.8 million émnually. Potere was o invoice on a
monthly basis for all hours worked and to provide services on Garden City’s-
premises during regular.business hours., Between January 1, 2009, and |
December 31, 2012, Garden City’s payments to Potere totaled $14,050,000,
which was equal 1o the ﬁaymen_ts made to Profitable Casino. No invoices or
similar billing documezﬁs or statements exist with respect to the payments.
Garden City accounfed for its payments to Dolchee, Profitable Casino, and -
Potere (collectively, Related Companies) as expenses, and not as dividends or
distributions to its owners. The Lunardis agreed to the organizational and
payment structure to accommodate Mr. Swallow’s move from California to
Nevada. The >str-ucturﬁ reduced Mr. Swaliow’s, but notl ﬁhe Lunardis’, tax
l-iabi]ity to the State of Caltfornia. As a consequence of expensing those

payments, Garden City’s net incomne ranged between approximately minus 0.31

percent and 1.42 percent of its gross gaming revenues between January 1,2009, . |

and December 31, 2012. For three of those four years, Garden City’s net income

was essentially zero. In 2013, Garden City’s net loss exceeded $500,000.

No invoices exist with respect to the payments to the Related Companies.
Respondents agreed as a standard practice to estimate annual payments to the

Related Companies and then make mqﬁthly payments based upon available cash

flow. None of the Relaied Companies has, or has applied for, a state gambling

license. Potere’s and Profitable Casino’s owners were licensed by the
Cc;mmission. One of Dolchee’s two owners — 1.e., the Lunard{ Trusl — was
jicensed by the Comumission; three of the four trustees involved in the two trusts
were licensed,

On May 30, 2014, Compleinant issued an emergency order to Garden City. On

June 23, 2014, Complainant issued an amended order (AEQ). Respdndents have

fully complied in all respects with the AEO. Under the AEO’s terms, Garden

7
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City, amdng other things, was prevented from making payments 1o the Related
Companies. For calendér year 2014, Garden City’s net income was
approximately 25 percén’{ of its gross gaming revenues despite making payments
to the Related Corﬁpanies before the AEO’s issuance. Dolchee’s operating
agreement reguires 'a unanimous voie of the members; as a result, the Lunardis
cannot unilaterally cause dissolution. |

On April 1, 2009, Dé]chee entered into a licensing agreement for Baccarat Gold
with a California tribal casino. The monthly payment under that Hcensing
agreement is $1,200 per table per month. On Jume 1, 2009, Dolchee entered into
a licensing agreement for Baccarat Gold with a card room other than Garden
City. Mr. Lunardi is informed by the Bureau that the monthly payment under
that licensinig agreement is $1,200 per table per month for a minimum of two
tables. On November 17, 2009 — 11 months after the effective date of .the
License Agreement described above — a patent for Baccarat Gold was issued to
Scott Hayden, who at-the time-was-Garden City’s general manager. -Mr. Hayden -

subsequently assigned the patent to Dolchee for no payment.

. On November 25, 2009, Airport Parkway Two LLC (Airport Parkway) was

tawfully formed as a Cajifornia limited liability company. Iis sole member is

Airport Opportunity Fund LLC (Airport Fund), which was formed as a Delaware

Timited liability company on December 3, 2009, A'irpoﬂ Fund’s members are the

Lunardi Trust and the Swallow Trust. Each trust owns é 50-percent interest in
Aizport. Fund. Neither the Swallow Trust nor Deborah Swallow has, or has
applied for, a state gambling license.

On January 20, 2010, Airport Parkway closed an $8 million real estate purchase.
Alrpert Parkwey used approximately $2 million provided by the Related |
Companies as a down payment and financed the $6 million balance with’
Corﬁerica Bank, & federally regulated commercial lender. No written agreements

exist between Airport Parkway, on the oﬁe hand, and any of the Related
8
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Companies, on the other, with respect to this funding. Documents provided to
the City of San Jose rep;ért the funds as capital cbntriEutions while documents
provided to the Bureau 1."cpor1 the funds as payments of consulting fees,
Subsequently, on March 22, 2011, an additional financing with Comerica Bank,
a federally regulated commercial lender, closed. The financing is ostensibly
secured by, among other thingé, Garden‘City’s assets and investment securities
of Mr, Swallow, Deborah Swallow, the Swallow Trust, and the Lunardi Trust,
although this issue is the subject of litigation in the dissolution proceedings
between Mr. Swallow and Deborah Swallow as it relaies to the ownership of
Garden City’s shares . Neither the initial nor subsequent financing was

presented to the Commission for review or approval.

. The real property was improved with a new eight-story building to house

gambling, entertainment, restaurant, meeting, office, and other facilities. The -

property’s‘address was changed to 1887 Matrix Boulevard. In April 2012, |
Garden City and Airport Parkway.entered into lease backdated o emuéry 1,
2011, for 1887 Matrix Boulevard. The lease provides for a fixed monthly rent of

$600,797.67 with no escalation over its 10-year term. Pursuant to the AEQ, an

~ independent appraiser established the monthly fair market rent of 1887 Matrix

Boulevard as of November 2014 to be $525,000,

. The Lunardis, basing their belief sdlely upon information supplied by the

Bureau, believe: (1) on January 21, 2010, Team View Player Servicss, LLC
{Tearﬁ View Player Services) was formed as a California limited liability
company with Timothy M. Gustin as its sole member; (2) on February 22, 2010,
Secure Stone, LLC (Secure Stonej was formed as a Delaware limited Hability |
company with Deborah Swallow as its sole member; and (3) Secure Stone’s

address is the same as that of Airport Fund. On May 1, 2010, pursuant to an

‘agreement dated March 30, 2010, and signed by Mr. Lunardi and Mr. Gustin,

- Team View Player Services agreed to provide third-party proposition player

9
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services at Garden City. The Lunardis, basing their belief solely upan

information supplied B,Y the Bureau, believe that on or about May 1, 2010, Team

View Player Services entered into a contract with Team View Player Associates,

LLC (“Team View Associales™) of which Mr. Gustin was the sole member and
which, in turn, eniered into an agreement with Secure Stone. The Lunardis have
been further informed by the Bureau and believe that, pursuant to that

agreement, Secure Stone received payments totaling approximately $3.6 million.
Under an agreelﬁcm dated August 22, 2012, with‘Garden City, Team View
Player Services was to pay an annual fee of $2,226,000, which included
$1,113,000 for parking in Garden City’s parking lot, a designated area on the
casino floor, and use of the casino area for meetings with employees. Under a
previous agreement, Team View Piayer Services provided third-party
proposition player services at Garden City’s Saratoga Road location. When ¢

Garden City’s operations moved to 1887 Matrix Boulevard, demand for parking

-exceeded capacity. Team-View Player Services employees-then were not

allowed to park in Garden City’s parking lot. Team View Playér Services did
not use any portion of the césino other than its office for meetings with
employees. Team View Player Services’ designated area was approximately 400-
square feet,

On August 7, 2012, Garden City, doing business as Casiﬁo MB8trix, opened a
new casino, entertainment, and confcrence‘facility at 1887 Matrix Boulevard,
Exhibit A to the Accusation and Statement of Issues is accurate in most material
respecf':s except (1) a conflict exists between the organizational documents and
tax returns as to Dolchee’s members aﬁd (2) Respondents have no knowledge of
payments (a) from Team View Player Services to Team View Associates, (b)
from Team View Associates to éntities affiliated with Scott Hayden, (c) from
Team View Associates 1o Secuse Stone, (d) from Profitable Casino to Bryan

Roberts, or (e) made by the Swallow Trust.
' i0
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Respondents offer the following facts in mitigation:

The Commiséion renewéd Respondents’ licenses in 2012, The City of San Jose
issued Mr. Swallow and the Lunardis stock-ownership and key employee
licenses in 2007, which were renewed in 2009, 2010, -and 2012. The last renewal
was for a three-year term after the City of San Jose was paid $186,000 fowards
its investi gative costs. Due to the lack of gaming operations experience by the
licensees, the City of San Jose imposed requirements on the initial licenses
mandating, among other things, that Garden City maintain an audit committee,
employ an outside independent CPA, maintain a compliance committee with a '
chief compliance officer who had demonstrable “relevant gaming operational
experience and sufficient knowledge of rthe California Gambling Control Act,”
and mstall an of_f—_site surveillance monitoring system for use by San J ose’s
Gaming Administrator, In 2010, the City of San Jose prohibited Mr, Swallow
and Mr, Lunardi from having any “direct involvement iﬁ the day-to-day
operations of ™ Garden City. Neither Mr. Swallow ner Mr-Lunardi could
“personally hire, terminate, direct or be personally and directly involved in the
activities of Garden City employees iﬁvolved in gaming and other sensitive areas
of the casino operations . . ..” Mr. Lunardi’s particiﬁation in Garden City’s
operations was limited by the City of San Jose’s:mandate to his membership fn
Garden City’s operational committees and signing agreements as its president.
As a conseguence of the City of San Jose’s limitations on his participation in -
Garden City’s day-to-day operations, Mr. Lunardi delegated all such operations
to general manager Scott Hayden. | ‘ .

Mrs. Lunardi was not involved, and did not participate, in Garden City’s
operations,

Garden City employed numerous outside attorneys and ‘maintained an in-house
counse!l for the purpose of preparing, reviewing, revising, and finalizing Garden

1]

-Stipulated Settlement; Decision and Order




10
1
12
13
14

ot
th
I

City's contracts, which were then presented io Mr.. Lunardi 1o sign in his
capacity as president. | |

To the Lunardis’ lchowlt;,dge_. Deborah Swallow has never participated in any of
Garden City’s operations. The Lunardis presumed that Debcrah Swallow would
need to obtain an Interim State Gﬁbiing License under California Code of

Regulations, titie 4, section 12349, before she could actively manage Garden

- City under the terms .of the July 17, 2008 Buy-Sell Agreement.

The City of San Jose was informed of the payments from Garden City to
Dolchee, but chose not to require Dolchee to obtain or ﬁo]d any form of license
in connection with Garden City’s lcense renewal in 2012, which was based
solely on a Landowners Licensing investigation. Dolchee’s relationship with .
Garden City contimued in the same manner as had already been examined by the
City. Inits July 13, 2012 license renewal report the Police Depﬁmenﬁ
expressed “concern as the regulé‘iing agency with fnillions of dollars flowing
through Mr.-Swallow and Mr, Lunardi’s other businéssaccounts.withbut
adequate accounting records. This is éspecially the case with Doichee . . ,.”
Notwithstanding its concerns, in fuly 2012, the City of San Jose issued the
Landowners License., while reserving its authority to call Dolchee forward as a

financial source requiring leensure.

. The Lunardis felied upon the advice of legal and accounting professionals in

their acquisition of ‘Ga:rden City and the formation of entities affiliated with the
owners. Since July 1, 2008, Garden Cit); has been a “subchapter 8 corporation
(57 Corp) under the Internal Révenue Code (IRC). Under section 1363(a) of
the IRC, an “S” Corp does not pay federal income tax and all profits and fosses
are passed through directly to shareholders. Stmilarly, paym;ants to Potere
passed through directly to Mr. Lunardi, a California resident. This caused an

increase in the Lunardis® federal self employmcn{ tax liability that, because itisa

12
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higher rate than the California corporate tax, resulted in their paying more

federal taxes than if théy had received their profiis directly from Garden City.

. Asan “S” Corp,; Garden City’s profits (or losses) passed directly fhrough to its

shareholders as ordinary income (or loss), not as “di'yidends.” Ga_‘rden City’s
payments to the Reiatéd Companies were expensed on it-s books. The income to
the Potere and Dolchee was legally and properly booked as and accounted for
“business income.” This income, after expenses were deducted, passed through

to the respective owners, subjecting the Lunardis 1o federal taxes, a federal self

employment tax, and, because Mr., Lunardi 'was a California resident, state

income taxes. The net result for the Lunardis under what they were advised to

- be and thus understood to be lawful anangementé was that their overall federal

taxes were higher than if Garden City’s income had passed direcﬂy- thfough to
them. DLA Piper reviewed the tax returns for the Lunardis, Garden City,

Dolchee and Potere (the Lunard] Related Entities) for years 2009-2012 and

diseovered (1) no-material reporting errors in the tax returng and (2) no-material

difference between (a) the Caﬁfarnia and federal tax liabilities reflected on the
returns and (b) the taxes that would have been owed if Gardeﬁ City had not made
certain ta>.{ deductible tax payments to the Lunardi Related Entities.

Following the AEQ’s issuance, Respondents terminated their relationship with
the following, among others.: (1) Team Viéw Player Services; (2) Scott Hayden, |
Who was Garden City’s general maﬁager in charge of its 'da\y—to-day operations,

tendered, and Garden City accepted, his resignation; (3) Jerome Bellotti, the

- CPA who audited the Garden City’s financial statements and advised its

shareholders with respect to the formation of, and accounting for transactions
with, the Related Companies, is no longer doing work for Garden City; (4)

Robert Lytle, who was Garden City’s .cbmpiiance officer and advisor and

_ SimLﬂtaneous]y under contract with Team View Player Services; (5) Antoinette

Mc(Gill, Garden City’s in-house attorney, who had advised regarding compliance

-
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and corporate structuring matters; (6) Potere; (7) Profitable Casin_o; (8) Bryan
Roberts, who purportedlytworked for both Profitable Casino and Secure Stone
and also was an information technology contractor for Garden City, (9)
1111p‘erium, Garden City’s outsourced security and surveillance provider (those
services are now provided n-house); (10) New York Food & Beverage, Garden
City’s outsourced food and beverage provider; (11) Flagship, Garden City’s
outsourced facilities service provider; (12) PMC, Garden City’s outsoufced
janitorial services provider; and {13) Sean Kali Rai, Garden City’s lobbyist, '

Further, Garden City accepted the resignatidn of Devon Kumar, it’s outsourced

Controller, effective June 30, 2014.

. ' The Lunardis had no knowledge of Secure Stone, the payments made to it, or

Bryan Roberts’s work for Secure Stone.

Subject to the mitigating facts set forth in paragraph 11 above, Gerden City

admits to the following violations alleged in the Accusation and Statement of Issues:

a. From Auvgust 2012 until its contract was terminated, Team View Player Services

) :
paid for facilities that were not provided as set forth above; therefore, Garden
City received mote than $1.1 million anmually for renting 400 square feet to
Team View Playér Services. That fee was substantially disproportionate to the

facilities provided. Garden City had a direct or indirect interest in funds

wagered, lost, or won by Team View P'layer Services as described in

§ubpgrag£‘aph _l G(_:j_ fbove. Business and Professions Code section 19984,
suiﬁdivision (a) probibits the receipt of such payments.

Garden City, through its officer, di’rector, and agent Mr. Swallow, provided false
or misleading information to the City of San Jose as set forth in paragraph 46(z)
of the Accusation and Staternent of Issues. This violated San Jose’s gambling
ordinance. as well as Business and Professions Code section 19923, 7

As an owner licensee, Garden City was respbnsible for the employment and

maintenance of suitable methods of operation pursuant to Business and
14
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Professions Code section 19920, As mitigaled by the facts set forth in paragraph
11 above, through its officers, directors, and agents, Gard'en City allowed, used,
and tolerated the practicés admitted in paragraph 10 (with the exception of

subparagraph 10p) above and paragraphs 13 and 14 below, including, among

~ other things, undocumented transactions and payments, payments and

distributions to unlicensed persons or entities, Comerica Bank’s unapproved
security interests in the Garden City stock and agsets, and having an interest in
funds wagered, lost, or won by Team View Player Services from Augﬁst 2012

until the contract’s termination as described in subparagraph 10q above.

Garden City made payments to the Related Companies, which were not licensed,

" and indirectly to the Swallow Trust and Deborah Swallow, who also were not

t

licensed. In connection with Respondents’ initial license application, Deborah
Swallow signed .and had submitted a form declaring that she (1) was not directly
or indirectly involved in Garden City’s management decisions, (2) did not
possess the authority to influence Garden City’s decision-making; or (3) did not
engage in any conduct that required a license, permit or registration.

Garden City engaged in, and aided, patterns and practices that demionstrate a

disregard for prudent and usual business controls and oversight. Those patterns -

and practices included financial dealings mvolving millions of dollars that were

not documented. Such undocunﬁented fransactions Include, amozig others,

paying or receiving consulting fees without written consuiting agreements,
paying rents without leases, receiving equity cdniributioﬁs without related
written agrecments, paying out millions of dollars without invoices, and
engaging in certain transactions with parties related 10 its shareholders that in

some instances were at unfair and inflated prices.
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13.

- Subject to thé mitigating facts set forth in paragraph 11 above, Mr. Lunardi

admits to the following violations alleged in the Accusation and Statement of Issues:

a. Asan owner licensee, Mr. Lunardi was responsible for the employment ana
maintenance of suitable methods of operatitm pursuant to Business and
Professions Code section ]9920.. He allowed, used, and tolerated the practices
admitted in paragraphs 10 (with the exception of subparagraph 10p} and 12
above, iﬁcludiﬁg, among other things, undocumented transactions and payments,
.payments and distributions to un]icensed persons or entities, failing to obtain
preapproval for Comerica Bank’s security interests in the Garden City stock and
assets, and having an interest in funds wagered, lost, or won by Team View

Player Services from August 2012 until the confract’s termination as described -

in subparagraph 10g above.

b. Asabeneficiary of the Lunardi Trust and Potere’s sole member, Mr. Lunardi

benefited from Garden City’s direct or indirect interest in funds wagered, Jost, or

won by Team View Player Services from Augast 2012 until the contact’s

termination as described in subparagraph 10g above. Business and Professions

Code section 19984, subdivision (2) prohibits the receipt of such payments.

- ¢. Mr. Lunardi assisted, and knew of, payments made to the Relate¢ Companies,

which were not licensed, and indire}ctly to the Swallow Trust and Deborah
Swallow, who also were not licensed. Mr. Lunardi did not contest Deborah
Swallow’s potential ownership interest (if any) in, and potential for co-

manzagement of, Garden City.

d. Mr. Lunardi, directly or through agents, engaged in, aided, or accepted the

benefits of patterns and 'practices that demonstirate a disrég’a:d for prudent and
usual business controls.and oversight. Those patterns and practices included
financial dealings involving milliens of doliars that were not documented. Such
undocumented transactions include, paying consulting fees without written

consulting agreements, paying rents without leases, making equity contributions
16
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without related written agreements, advancing or providing monies for the -

benefit of affiliates without notes or similar written agreements, paying out
millions of dollars without invoices, and engaging in certain transactions with
related parties thai in some instances were at unfair and inflated prices.

Subject to the mitigating facts sst forth in paragraph 11 above, Mrs. Lunardi

admits 1o the followng violations alleged in the Accusation and Statement of Issues:

15.

a. As'an owner licensee, Mrs. Lunardi was responsible for the empioyment and

maintenance of suitable methods of operation pursuant to Business and
Professions Code section 19920. She relied upoﬁ Mr. Lunardi and Mr. Swa]low
to control Garden City. They in tum allowed, used, and tolerated the practices
admitted in paragraphs 10 (with the exception‘ of subparagraph 10p) and 12

above.

. As a beneficiary of the Lunardi Trust, Mrs. Lunardi benefited from Garden

— s

Cify’s direct or indirect interest in funds wagered, lost, or won by Team View

Player Services from August 2012 until the confract’s termination as described
;n subpamgfaﬁh 10g above. Business and Professions Code section 19984,
subdivision (2) prohibits the receipt of such payments.

Mrs. Lunardi, directly or through agents, accepted the benefits of patterns and
practices that demonstrate an indirect disregard for prudent and usual business
controls and oversight admitted in paragraphs 10 {(with the exception of |
subparagraph 10p) and 12 above, | |

The Lunardi Trust admits to the violations alleged in the Accusation and

Statement of Issues that were admitted to by Mr. Lunardi in paragraph 13 and Mrs. Lunardi in

paragraph 14.
16.

The admissions made by Respondents herein are only for the purposes of this

proceeding, or any other related proceedings in which the Burean or the Commission is

involved or that involve licensed gambling activities, The adriissions made by Respondents

herein shall not be admissibie in any criminal or civil proceeding.

17
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STIPULATED AGREEMENT OF SETTLEMENT

17.  Respondents, jointly and severaily, agree o pay the Bureau & fine in the amount
of $1.5 million (Fine) for the acts and omissions and violations admitted to in paragraphs 10

through 15 above. The Fine shall be allocated among Respondenfs as follows: $1.25 million io

Garden City; $250,000 to Mr. Lunardi; and $0 tc Mrs. Lunardi. Respondents understand and

agree that a default in paying the full amount of the Fine in a timely manner shall constitute a
sufficient basis, m and of itself, to revoke their state gambling licenses.

18, Respondents, jointly and severally, also agree to pay the Burcﬁu the sum of
$275,000 (Cost Recovery) as reasonable costs of inv'estigation and prosecution of this matter as
provided for in Business and Professions Code section 19930, Respondents understand and
agree that a default in paying the full amount of the Cost Recovery in a timely manner shall
constitute a sufficient basis, in and of itself, 1o revbke their state gambling licenses.

19.  Respondents shall pay the Fine and Cost Recovery on or before the 30th day

~ after the date the Commission adopt,é this Stipulated Settlement..

20, Onor before the 15th day after the Commission adopts.this Stipulated
Settiement, Garden City and Airport Parkway, or its successor in interest, shali seek approval
from the managing member or other authorized agent of Airport Parkway to enter into a new

lease for 1887 Matrix Boulevard. The lease shall provide for $525,000 monthly rent to be

~ adjusted annually in accqrdancé with a commercially acceptable index. The lease shall contain

commercially acceptable provisions. Should the managing member, or his or its successor or
other authorized person, of Airport Parkway refuse to enter into a new lease oﬁ these terms,
Respondent shal! have nc further obligation under this paragraph.

21, Within 15 days following the end of each month for 24 months following the
month the Commission adopts ;his Stipulated Settiement, Garden City shall submit monthly
unaudited financial reports to the Bureau. The financial reports shall include monthly profit and
loss statements, statements of cash flows, balance sheets, gross re;\!enue by géme (identiﬁed_by

game name and CEGA number), payments 1o licensors for licensed games (identified by

licensor, game name, and CEGA number), and a listing of any payment or distribution greater
18
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than $2,500 (identified by payee and services provided).

22,  Ifit has not yet done so and except for a lease with Garden City, on or before the

. ESth day after the date the Commission adopts this Stipulated Setflement, Garden City shall

terminate all agreements with the Related Companies and any other person or entity affiliated
with or controlled by any Respondent. Except as provided in this Stipulated Settlement, Garden

City shall not enter into any agreement or arrangement, directly or indirectly, with any person

- or entity affiliated with or controlled by any Respondent without the Bureau’s prior review, and,

if deemed necessary, the Commission’s prior approval,

23.  Garden City shall continue to engage the independent accounting firm presently .
épproved by the Bureau pursuant to the AEQ’s terms. That independent accounting firm shall
provide audited ﬁnémcia] statements for the periods ending December 31, 2015, and December
31, 2016. '
; _24." During the 18 months following the month the Commission adopts this
Stipulated Settlement, Garden City shall engage a gaming operations expert for at least three
days each quarter to review Garden City’s operations and procedures and provide employes -
education, |

3

25.  During the 24 months following the month the Commission adopts this

- Stipulated Settlement, Garden City shall empioy a generalh manager, who is experienced in the

California.card rooﬁi or gambling industry and is properly licensed in ali respects,

26,  During the 24 months following the month the Commission adopts this
Sti]ﬁu]ated Settlefnent, Garden City shall employ a financial officer or controller, who is
experienced in the California card room or gambling industry and is properly licensed in all
Tespects,

27.  During the 24 months following the month the Cormmission adopts this
Stipulated Settlement, the Lunarc‘iis and the Lunardi Trust shall comply in all material respects:

with ali provisions of the Act, the regulations adopted pursuant to the Act, the California Penal

.Code, and San Jose city ordinances relating to controlled gambling.

19
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28.  During the 24 months following the month th¢ Commizgsion adopts this
Stipulated Settlement, Garden CiAty Shéﬁl bear all costs relatin,riz, to its compliance with the terms
set forth in paragraphs 17 through 27 aijove. Additionally, Garden City shall reimburse the
Bureau semi-annually for the Bureau’s costs and expenses of monitoring compliance with this
Stipulated Settlement. The reimbursement rate shall be $175 per hour plus actual costs
incurred. The Bureau will bill Garden City on June 30 and December 31; Garden City shall pay
the bill in full within 15 days.

29, Untl the Accusation and Statement of Issues is resolved by Commission or court
bfder, Garden City shall comply with the AEO, as it relates to payments to Mr, Swallow,
Deborah Sﬁallow, the Related Companies, the Swallow Trusﬁ or any person or entity affiliated
with or controlied by Mr. Swallow. In its monthly reports to the Bureau, Garden City shall
report any paym.ent to Mr. Swallow, Deborah Swallow, or any persomn or entity affiliated with or
controlled by them. | |

30.  Respondents agree that it shall be a default under this Stipulated Settlemnent to

(&) fail to pay the Fine or the Cost Recovery when due or (b) fail otherwise to comply with any

term of this Stipulated Settlement.

31.  Respondents agree that upon a default, any state gambling license issued .by the
Commission to them shall be deemed to be revoked automatically aﬁd immediately and shall be
of no further effect. Each Respondent expressly waives any right to hearing with respect to, or
arising out of, any license revocation based upon a default in paying the Fine, the Cost
Recovery, or based upon the allegations of the Accusation and Statement of Issues ’;hat are
admitted 10 in pa.ragﬁaphs 10 through 15 above. The parties understand and ackn'owiedge that
Respondeﬁts may request a hearing as to any other basis for defauit.

32, The parties agree that ini light of Respondents” admissions as noted in paragraphs |
10 throﬁgh 15 above, and Respondents’ acceptance of the penalties for that behavior,
Complainant concludes that Respondents are suitable for licensure and each Respondent’s

application should now be approved, and state gambling licenses renewed.

20

Stipulated Settlement; Decision and Order




33.  'The parties agree that this Stipulated Séﬁleme.ni-ﬁlﬂy resolves their dispute
concerning the Accusation and Statement of Issues, and that, except upon défault, no further
discipline, including revocation, Suspension, or (ﬁenial shall be sought against Respondents’
iicenses based solely upo.n the allegations contained within the Accusation and Statement of
Issues and admitied in paragraphs 10 through 15 above.

34, Ths Stipulated Seftlement shall be subject to adoption by the Cornmission. The
parties agree that neither they nor their counsel will cémmunicate directly with the Commission
regarding this Stipulated Seftlement without notice to, or pafticipation by, all parties or their
counsel. The parties further agree that, because the Accusation and Statcmcni‘ of Issues remains
pending against Mr. Swallow, any communications with the Commission will be limited only to
this Stipulated Settifement. |
| 35. By signing this Stipulated Settlement, each Respondent understands and agrees
that it or he may not withdraw its or his agreement or seek to rescind the Stipuiatcd Settlement

prior to the time the Commission considers and acts upon it. If the Commission fails to adopt

this Stipulated Settlement as its decision, this Stipulated Settlement shell be of no force or

effect, and, except for actions taken pursuant to this paragraph and paragraph 34 above, it shal}
be inadmissible in any legal action between the parties'. The Commission’s consideration of
this Stipulated Settl‘cment shall not disqualify it from any further action regarding Resﬁon_dents"
licensure, including, but not limited to, disposition of the Accusation and Statemeﬁt.of Issues by
a decision and order following é hearing on the merits.

36. The parties agree that a photocopy, facsimile, or electronic copy of tﬁis Stipulated |
Settlement, inc]uﬁing copies with signatures thereon, shall haﬂze the same force and effect as an
ofiginal. |

37. In consideration of the above admissions and stipulations, the parties agree that
without further notice or formal proceeding, the Commission may issue and enter an crder ’

consistent herewith and adopting this Stipulated Settlement.

21
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ACCEPTANCE (GARDEN CITY)

Garden City, by it anthorized officers and agents, has carefully read and considered the
above Stipulated Settlement, Garden City has discussed the terms and effects with Jegal
counsel. Garden City, and its authorized officers and agents, understands the Stipulated
Settlernent and the effects it will have oo Garden City’s state garnbling.g‘ licenge. Garden City
understands that, even 1hm;gh '$250,000 of the Fine has been -al]olcatad 10 Mr, Lunardi; itwill be
obligated, jointly and severally with the Lunardis, to pay the Bureau d:é,um of 31,775,000 (§1.5
million in Fines and §275,000.00 iz Cost Recovery), and that the‘fa;il'urc to pay any portion of
that amount when due could resalt jn the revocation of Garden City’s state gambling lieense,
Garden City further understands thai it will be req(uirsd to cemply with other conditions set '
forth in the Stipulated Settlement, and-that the fallure to comply with those.conditions could
result in the revocation of Garden City’s state gambiing license. ' Garden City enters into this
Stipulated Bettlement volustarily, knowingly and intelligently, and agrees to be bound by its

terms,

- Dted: Maich 2, 2015 Garden City, Inc., doing business as Casino M8irkx

Pl

Peter V. Lunard; [
Its President
Respondent
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ACCEPTANCE (THE L'UNARDIS AND THE T.UNARDI TRUST)
Mr. Lunardi and Mrs, Lunardi, individually and on behalf of the Lunardi Trust, each has

carefiliy read and considered the abpve Stipulated Settlement, Each has discussed its terms and
affects with legal counsel. Each understands that, even thdugh $1.25 million of the Fine has
been allocated o and the entire Cost Recovery ajssﬁssad agsingt Garden City, he or she will be
abligate;ia jaintly and se\;rarally with Garden City, to pay the Bureaw a sum of 31,775,000 ($1.5
million in Fines and $275,000,00 in Cost Recovery), and thel the failure to pay any portion of
that amount when due cou;d rre'su]t.in"che rcvé.catibn of'my suate gambling license. Each of us
further upderstands that he or she will be required to comply with other conditions set forth in
the Stipulated Settlement, and that the failure to comply with these conditions eeuld result in
the revocation of Gardc:h City’s state gambling License. Mr, Lunardi and Mrs. Lxmar&i,_
individually and on behalf of the Lunardi fmst, exter into this Stipulated Setflement
vojumtarity, knowingly and imeliigently, and agres to be bound by its terms,

“ . 4 -
- . . PeieMV, Lunardi I

. - Respondent T
putest Mamhz’%%w /Q%owx/ M

(/" Jeanine Lynn Lunardi-
Respondent

Dated: March %, 2015 The Lunardi Family Living Trust,

Dated Aﬁus‘( ,2008

» Poter V. Lynardi 11—
e Mg Trustee
,,,,,,,,, )Respondent

Dated: Marchzzi:,’JZOIS ’,f' // 2 77 W Q/

Tracey Buck-Vfalsh
Law Offices of Tracey Buck-Walsh
Attorney for the Lunardis
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COMPLAINANT'S ACCEPTANCE

W i
Dated; Marcha_?, 2015 ' U&ij d:/h:f; -'/

WavKe 1. Bumr, IR, Chief
Bureau of Gambling Control
California Department of Justice

The foregoing Stipulated Settlenent is hereby respectfully submitisd for consideration by
the Californiz Gambling Control Commission,

Dated: March 30,2015 KaMALA D. HARRSS: ;
) Attorney General of California
Sara J. DRAKE
Senior Assislanl Alloney General

’ﬁéz‘aﬂd 7 kZ-f_‘_,
WiLLiaM P, TORNGREN /
_ Deputy Attorney Generat

Attorneys jor the Complainant g
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DECISION AND ORDER OF THE COMMISSION

The California Gambling Contro} Commission hereby adopts the foregoing Stipulated

‘Settlement of the Complainant, on the one hand, and respondents Garden City, Inc., doing

business as Casino M8trix, Peter V. Lunardi I, Jeanine Lynn Lunardi, and the Lunardi Family
Living Trust, dated August 27, 2008, on the other; for the case of In the Matter of the

Accusation and Statement of Issues Against: Garden Cily, Inc., doing business as Casino

" MS8irix, ef al., OAH No, 2014-60129, as its final Decision and Order in this matter to be

effective upbn execution below by its members.

Accordingly, also effective upon execution below by the Commission members, the
California Gambling Control Commission renews for a two-year term the state gambling
licenses of .Garden City, Inc., doing business as Casino MABtriX (GEGE-OOMI 0), Peter V.
Lunardi [1T (GEOW-001331), Jeanine Lynn Lunardi (GEOW-003119), and the Lunardi Family
Living Trﬁst, dated August 27,2008 (GEOW~0032595 subjec;c to the terms and conditions of the.
foregoing Stipulated Settlement,

IT IS SO ORDERED

Dated; ,
: Richard J. Lopes, Chairperson

Dated:ma—(_,h[dlcgols . | é: . CL(._—
. ‘ ! 1%” @Klin, Commissioner

T

}’Laﬁren Hammond, Commissioner

CdShd

@éxd Sch?ﬁ, Commissi%er/

Dated: 5\“‘# J L’( - ;#MS’—

Dated:mw/d; g@/g—d
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EXHIBIT 3



BEFORE THE
CALIFORNIA GAMBLING CONTROL COMMISSION
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

GARDEN CITY INC., JEANINE Case No. HQ2014-000{).1AL
LUNARDI, PETER LUNARDI, TN, THE S
LUNARDI FAMILY LIVING TRUST, and OAH No. 2014060129
ERIC G. SWALLOW,
Respon'dcnts.
PROPOSED DECISION

Maly—Margalet Anderson, Administrative Law Judge, State of Califorma, Office tﬂ?’
Administrative Hearings, heard this matl:er on August 10 through 13 and 17 through 19,
2015.

Deputy Attorney General William P. Tc;mgren represented Complainant Wayne J.

Quint, Jr., Chief, CaJifornia Department of Justice, Bureau of Gambling Control

Allen Ruby, Attomey at Law, and William J. Casey, A‘L‘tomey at Law, Skadden, Arps,

Meagher & Flom LLP, represented Respondent Eric G Swallow.’,

The record was left open for the receipt of closing briefs, which were timsly received
and marked for identification as follows: Complainant’s Closing Brief, Exhibit 57,

- Respondent’s Closing Brief, Exhibit HL, and Compiainant’s Reply Brief, Exhibit 58.

The record closed on October 9, 2015.

' The matter proceeded only against Respondent Eric G- Swallow because a
settlement was reached between the California Gambling Control Commission
(Commission) and the other Respendents: Garden City, Inc., Jeanine Lunardi, Peter Lunardi

. 1, and The Lunardi Family Living Trust.



FACTUAL FINDINGS
1. This action was brought by Complainant Wayne J. Quint, Jr., solely in his
official capacity as Chief, California Department of Justice, Bureau of Gamblmg Control
(Bureau).

2. The operative pleading is the First Amended Accusation and Statement of

. Issues filed July 22, 2015, subsequent to the settlement of the matter as regards all parties

except Respondent Eric G. Swallow (Respondent). In smm, it alleges that Respondent is
unsuitable for continued licensure under the Califomia Gambling Control Act (GCA),? and
seelks to revoke or suspend and prevent the renewal of his hcense and to fine Respondcnt

A Background

3. Business and Professions Code® section 19801, subdivision (i), provides:

All gambling operations, all persons having a significant
involvement in gambling operations, all establishments where
gambling is conducted, and all mamfactorers, sellers, and
distributors of gambling equipment must be licensed and
‘regulated . . . . '

The GCA grants the Commission the authority to decide when anid to whom to issue

all types of licenses under the GCA. The Burean is the eriforcement wing of the

Commission. - Among other duties, the Bureau conducts backpround checks and other forms
of investigations and recommends to the Commission whether a license should be issued,

. renewed or revoked.

_ 4. The GCA sets out the qualifications for Heensure. Section 19857, subdivisions
(a) and (b), requires licensees be “of good character, honesty and integrity” and be people

whose prior activities, criminal record, . . . reputation, habits,
and associations do not pose a threat to the public interest of this
state, or to the effective regulation and contrel of controlied
gambling, or create or enhance the dangers of tnsuitable, unfair,
or illegal practices . . . in the conduct of controlled gambling or
ir. the carrying on of the business and financial arrangements
incidental thereto. :

2 Busmess and Professions Code section 19800 et seq., and Cahforma Code of
Regulations, title 11, section 2000 et seq.

3 All section references are to the Business and Professions Code, unless stated
otherwise.
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5. Garden City, Inc., is a licensed gambling enterpiise, holding California state
gambling license number GEGE-000410. Garden City now does business as Casino M8itrix,
a 49-table card room located at 1887 Matrix Boulevard in San Jose. Garden City is owned
equally by the Lunardi Family Trust'and Respondent. All entities and persons who hold
ownership interests in gambling enterprises are required to be licensed; in Garden City’s case
the owners are licensed as shareholder owners, and endorsed as such on Garden City’s
license. The Lunardi Family Trust holds license mumber GEOW-003259, Peter V. Lunardi
III holds license number GEOW-001331, Jeanine Lynn Lunardi holds license number
GEOW-003119, and Respondent holds license number GEOW-001330,

. 6. Respondent’s license was first issued in 2007 and was regularly renewed.
Gambling licenses such as those held by Respondent are valid for two years. If renewal is
desired, the licensee must apply 120 days prior to the expiration date. Respondent’s license
was scheduled to expire on May 31, 2014, and he filed a renewal application with the
Comrmssmn on September 16, 2013, . .

7. The Bursau u.ndertook 4 background check investigation regarding
Respondent’s 2013 renewal application. In the meantime, it had been investigating
Respondent as regards another application he filed for licensure in connection with
Hollywood Park/LAX, an establishment in southern California. In a letter to Respondent’s
agent Bob Lytle dated July 16,2013 (July 2013 request), tlie Bureau requested “additional
clarifying information and/or documentation . : ..” The letter contains 100 questions and/or
requests for information and requires a response not later than August 7, 2013. It also states
that no extension of time to respond will be granted.- Respondent submitted answers and
supporting documentation within the time frame required. The submission contams 589

pages.

8. The Burean found reason to question Respondent’s suitability for licensure. In.
late 2013 or early 2014 the Burean recommended denial of the renewal application. In
addition, it sent the Cominission an Accusation it recommended be filed against Respondent,
alleging grounds to revoke his license. Following a meeting on May 29, 2014, the

. Commission decided to proceed with the Accusation; not to take action to renew

Respondent’s license, and referred the matter to the Office of Administrative Hearings.
(Respondent has since withdrawn his application for licensure for Hollywood Park/LAX.
Assistant Bureau Chief Stacy Tuna Baxter described Respondent’s license as having been
“stayed” by the Commudssion. She explained that “stayed” meant that his license was “frozen:
in time,” unti] it was decided to revoke it or that it could be renewed. Until that time,
Respondent’s license would not expire and would remain active and valid. 'When the action
was over, it would be either revoked effective May 31, 2014, or renewed as of that date,

9. Complainant filed and served a combined Statement of Issues (regarding the
renewsl application) and Accusation. Respondent filed a Notice of Defense and this hearing
followed.

(6% ]
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10.  The burden of proof is with the complainant in a preceeding on an accusation,
and with the respondent in a statement of issues. The Bureau stipulated, however, that it.
would bear the burden of proof as to both the accusation and the statement of issues. The
standard of proof is preponderance of the evidence. (Cal. Code Regs,, tit. 4, § 12554 subd.

()

" Credibility determinations

11, Inevidence (admitted as hearsay) is a declaration signed by Bryan Roberts, a

former employee of Garden City who resides in Texas, on July 9, 2015, The rehab1hty of the

declaration for any purpose was seriously-undermined by the methods used to acquire it.
Roberts was an independent contractor who was paid $12,000 per month for information
technology-related services. Roberts’s contract was terminated in approximately Angust

2014, At that time, Garden City owed him approximately $18,000.

The Bureau desired to interview Roberts, who was expmiencing serious financial

+ difficulties and was desperate o be paid. An Emergency Order was in effect at the time

regarding certain of Garden City’s operations that included placement of a consultant with
financial authority and oversight insfructions. The Bureau directed the consultant and
Lunardi not to pay Roberts unfil he submitted to an interview. Peter Lunardi paid Roberts’s
travel costs to California and was not reimbursed by the Burean. Roberts was interviewed in
San Jose by Bureau representatives, and other interested parties were present. The tape-
recorded statement was reduced to writing, and Roberts signed the statement He was then

‘paid the money he was owed.

Roberts’s statement was essentially purchased by the Bureau with Lunardi’s

. assistance. The evidence established that Roberts was not paid monies owed him for over .

ore year and told he would not be paid unless and until he submitted o an interview. The
declaration staternents that resulted were thus accorded no weight in making the factual

~ firidings herein.

12.-  Lunardi’s testimony was accorded less weight because of his self-interest in
the proceedings. Lunardi testified that he was inferested in what would become of
Respondent’s share of the money earned by Garden City since the emergency order was
issued. Lunardi settled his case with the Commission, and withdrew $7.1 million from
Garden City. He testified that he asked Bureau representatives what would become of

~ Respondent’s share if Respondent lost his.license, and was advised that this was “to be

determined.” Lunardi is inferested in 1ece1v1ng these funds. In addition, the credibility of his
testimony was necratlvcly affected by evasive and disingenuous answers.

Respondent s relationship to Garden City and crearz'on of affiliated companies

13.  Garden City operated a card room in San Jose. 'In 1998, Garden City entered
bankruptcy, and operated under a cowrt appointed trustee beginming in 2000. In 2007,
Respondent and Peter and Jeanine Lunardi (collectively, the Lunardis; Lunardi refers to Peter

4



Lunardi) purchased it for approximately $22 million, with financing provided by Comerica

- Bank. Respondent owns 50 percent of the stock, and the Lunardi Tiust owns 50 percent.

Peter Lunardi has always been President, and the Board of Directors is comprised of Peter

- and .T eanine Lunardi and Respondent.

14.  Respondent and the Lunardis commenced operating the card room on Maréh -
1, 2007, and made many changes in the opefation. In the year ending June 30, 2007, Garden -
City showed a loss of $2.6 million; in the six months ending December 31, 2008, it showed a
profit of $9.7 million. During the same time frames, gammg revenue xncwased from $37
million to approximately $49 million.

15.  Jerome Bellotti is a certified public accountant and he began working as an

‘ accountant for Respondent, the Lunardis, and Garden City, in 2007. (In late 2014, he

stopped providing accounting services to Garden City.) In 2008, Respondent and Lunardi
met with Bellotti to discuss ways to minimize their tax Hability. Bellot‘u understood that
there was intellectuzal property involved, mmcluding software and games, that had led to the
gross revepues. Bellott recalls that, at the time, both families were considering moving to
Nevada, which has no personal income tax. Lunardi attests that it was only Respondent who
was considering a move. : :

In any event, it was decided to establxsh lumted liability compames in Nevada that
would receive payments from Garden C1ty pursuant to software licenses or royalty -

‘agreements. The payments would be “a way to gét monéy out to the owners through services .

rendered”; they were not intended to be distributions of earnings. Bellotti definesa ..
distribution as a payment to stockholder of current or prior earnings.. His understanding was
that the software was desigoed by Respondent and the games were de&gned by the Lunardis
and Rcspondeut :

© 16. - The affiliated entities were formed in late 2008. Profitable Casino, LLC, was
solely owued by Respondent, and was intended to receive payments for Hcenses for casimno
operating software. Potere, LLC, was solely owned by Lunardi, and was intended to receive
payments for consulting services provided by Lunardi. Dolchee, LLC, was originally owned-
jointly by the Lupardi Trust and the Swallow Trust, and would receive payments for gaming
royalties. In 2011, the Swallow Trust’s share was transferred to Respondent as an individual.

- The fees weré income to the entities, and taxable.

: 17.  Bach of the three entities conﬁagfed with Garden City to receive $400,000 or
more per month, ostensibly for services rendered. The amounts received were as follows:

Year Dolchee Profitable Casino Potere .

2009' $7,880,000 - $5,000,000 $5,000,000
2010 $7.182,000 $2,775,000 $2,775,000
2011 $11,400,000 $2.850,000 $2.,850,000
2012 $1-1,§_)D0,000 $3,325,000 $3,325,000
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The amounts paid to the three entities were not dependent upon Invoices or other
documentation; they were based on available cash flow. The amounts paid were decided
upon by Respondent and Lunardi, following a discussion of how much money they thought
shonld be taken out of Garden CIty and given to them None of the three entities has ever

. applied for or held a state gaming license. .

18. Garden City and the three entities have been subject to tax avdits. The Internal
Revenue Service (IRS) andited Garden City’s 2009 return, including payments from Garden -
City to the related entities. The IRS also audited Dolchee’s 2011 return. The California-
Franchise Tax Board (FTB) audited the 2009 and 2010 tax returas of Respondent and
Deborah Swallow. Following cach audit, the IRS and FTB issued “no change” letters,
indicating that no errors were found and that no changes to the returns needed to be made.

19.  Two additional companies were created by Respondent and the Lunardis in

~ connection with their operation of Garden City and the move to its current location. Airport

Opportunity Fund, LLC, was originally owned by the Lunardi Trust and the Swallow Trust.
In 2011, Respondent as an individual replaced the Swallow Trust. Airport Parkway Two,
LLC, is solely-owned by Aitpost Oppor‘mmty Fund.

Ajrport Parkway purchased the land at 1887 Matrix Boulevard in San Jose, where

~ Casino M8trix now operates, Dolchee, Potere, and Profitable Casino coniributed a total of

$2,050,000 towards the purchase. Comerica Bank provided construction loans, and Garden
City guaranteed the loans. Garden City leases the property from A1rport Parkway

Causes for denml/dzsazp!me B B )

20.  Complainant alleges five causes to discipline Respondent’s license and to deny
license renewal. In general, the allegatlons allege facts to support the argument that
Respondent is not a person of good character, honesty, and integrity, and that his prior
activities and business practices pose a threat to the effective regulation of controlled
gambhng :

Fi irst cause: pr ohibited inferest in Ihe Simnds wagered lost or won by a third-, parly provider
' PARAGRAPH 45

21.- Pursuant to seetion 19984, a licensed gambling establishment may contract
with a third party to provide proposition player services (IPPPS), TPPPS businesses provide
services to the gambling establishment, including playing as a participant in any controlled
game that has a rotating player-dealer position. The contract must be approvad in advance
by the Departinent of Justice (Department). The gambiing establiskment may not receive

- any interest, direct or indirect, in any funds wagered, lost, or won.
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22.  Garden City contracted with Team View Player Services LLC (TV Services)

. to provide TPPPS to Garden City. TV Services, owned by Timothy Gustin, paid Garden

City pursuant to the contract. Team View Player Associates LLC (TV Associates) is another
company owned by Gustin aind had no assets other than its contracts with TV Setvices. In -
2010, 2011 and 2012, TV Services paid TV Associates approximately $4.8 million. TV
Associates paid apprommately $3.6 million to Secure Stone LLC, a Delaware company.
Respondent’s wife, Deboral Swallow, is the. sole member of Secure Stone. Thus, monies
carned by TV Services pursuant to its contract with Garden City — monies eamed by a
third-party provider — went to Secure Stone.

23.  AsDeborah Swallow’s husband, Respondent had a community property.
interest in Secure Stone. In addition, the record is replete with credible evidence that Secure
Stone was operated and controlled by ResPDndent, including his teshmony that he considered
it his company.

24.  The evidence established that Respondent, indirectly and/or directly, received
an interest in funds from a TPPPS company by virtue of Secure Stone’s receipt of funds from
TV Services through payments from TV Associates. There were three payments in 2011 and
five payments in 2012, for a total of eight payments.

25. . Paragraph 45 was ﬁroven.

Second cquse: providing false or mz‘sleadina information fo the Bureau

PARAGRAPH 46(a) MISREPRESENTATION ABOUT THE EXESTENCE OF A WRITTEN
ACCOUNTANT’S VALUATION OPINION A

26.  Complainant alleges that Respondent supplied false or misleading information:
to the Commission regarding the existence of a written accountant’s opinion, based upon his
testimony at a Colmnission meeting.

27.  OnFebruary 21, 2013, Respondent appeared before the Commission in
relatmn to his application for licenses for LAX and Hollywood Park. The focus of the
Comunission at that time appeared to be on the status of the over 600 employees, and there

‘was extensive questioning about whether they would be hired by Respondent should he be
.- Heensed as the new operator. He was also asked some detailed questzons about his finances

and Garden City matters.

At the time, Respondent was residing in Nevada. Commissioner Schuetz noted that
Profitable Casinos was wholly owned by Respondent, that it was a Nevada LLC, and that
Garden City (referred to as Matrix in the transcript) paid Profitable pursnant to a licensing
agreement. He asked Respondent what Profitable does, and Respondent replied thatitisa -
software firm that he developed that helps operate Garden City and that he planned would
also help operate LAX. Commissioner Schuetz asked how the values were obtained that

“formed the basis for the payments by Garden City to the affiliated companies. He appeared

7



to ‘be concerned that préﬁts from Garden City were flowing to a Nevada company owned by
Respondent, thus avoid:mtr the payment of California taxes.” The followmg is the relevant
exchange:

28. .

S e

Commissioner Schuetz (CS): So how did you come up with the

' value that you pay yourself? .

Respondent (R): My CPA firrn did that for me,

(CS: And do you have a written opinion to that, or a written,
opinion with regards to ---

R: Yes. Yes.

CS: And is it a qualified or an unqualified opmlon?

"R: It is & CPA qualified opinion.

CS: It's a qualified opinion. So he had absolutely no reason to
question that decision.

R: I'm sorry -

CS8: That’s what a qualified opinion is. Is it qualified or.
unqualified?

. 'R: Youknow, I don’t know how to answer that. I’m not
qualified to answer that today.

CS: Well, if it’s quaiified, that means, yeah, I agree, but I’ve
oot some issues and he’s going to write what those issues are on
that. Could you provide for sure, and our friends at the Bureau
make sure that we get i, the accountant’s qualified or
unqualified opinion as to the pricing model that was used in this

- software Hcense?
R: Swure.

It is unclear what Respondent was saying “yes, yes” in response to, as the
Commissioner’s question was either not finished or not fully transcribed. Butit is clear from .
the rest of the exchange that Respondent either did not know what he was being asked or did
not know the answer. He said he did not know the answer and that he was “not qualified to

answer that today.”
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29.  Respondent testified at hearing that he thought the question referred 1o

. sections of the audited financial statements that his accountant Jerry Bellotti prepared that

concerned related-party payments. And those statements had already been provided to the
Bureau. It is also noted that it would be very foolish to state that there existed a docurient
that did not exist, knowing that the Commission would want to see the document. It does not
make sense for Respondent to lie about the existence of a written accountant’s valuation®
opinion, ' \
30.  Paragraph 46(a) was not proven,

PARAGRAPH 46(b): MISREPRESENTATIONS ABOUT HIS MARITAL STATUS

31.  Complainant alleges that .Respondcnt- informed the Bureau that he was
separated from his wife Deborah Swallow when he was not, and was thus untrathful about
his marital status.

32, OnJenuary 18, 2012, Respbndent filed an application with the Bureau stating
lie was married. On February 13, 2012, he signed an application for the City of San Jose

stating he ‘was married. In August 2012, he filed an application with the Burcau stating he

was separated. A letter from his attorney dated July 10, 2013, states that he and Deborah -
Swallowhad been separated “since approximately 2009.” It also stated that they have not
obtained a legal separation or begmn formal divorce proceedings. In a response to the
Bureau’s July 2013 request for information (see Finding 7), Respondent wrote that he and his
wife considered “themselves separated effective approximately January of 2010,” but that
there was “no formal, executed legal separation documents between [the couple] as of yet.”

33.  In October and December of 2013, both Deborah Swallow and Respondent
fited documents in 4 dissolution proceeding in the Los Angeles County Superior Court that
identify their separation daté as October 8, 2013. No dissolution had been fmalized as of the
date of the hearing; they were still maried. ,

34,  The evidence was insufficient to establish that Respondent was untruthfis] in
2012 and 2013 about his marital status. A couple can be sepagated, and still married, and that
wasg true for Respondent and his wife and remains true. It is the legal separation date that -
determines the characterization of property as community or separate. There is no evidence
that Respondent advised the Bureau that he and his wife were legally separated when they,
were not; in fact, on one occasion, Respondent elaborafed that there was not yet a legal
separation. It is unclear what Respondent meant by his staternent that the couple “considered
themselves sepavated,” but this statement does not rise to the level of a lie about his marital -
status, Couples who are struggling with their marriage often “separate™ and get back
together over the course of the marriage. Respondent testified consistently with this
observation, stating that he and lis wife lived in different pottions of a large house for a time
in 2010, that the separation was “on and off” over time, and that they needed to picka

. separation dete when they decided to divorce, and chose October 8, 2013.
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35.  Paragraph 46(b) was not proven.

PARAGRAPH 46(c): MISREPRESENTATIONS BY AN AGENT OF RESPONDENT THAT
$1.4 MILLION RECEIVED BY HIS WIFE FROM SECURE STONE RELATED TO THE
SALE OF HER DENTAL PRACTICE '

36.  InNovember and December of 2012, Deven Kurhar was the Chief Financial
Officer (CFO) of Casino M8trix. David Carrillo was an Investigative Auditor with the

‘Bureat. He wrote two letters of request to Bob Lytle, who was Respondent’s designated

agent. Lytle referred the letters to Kumar. Carillo sought information about the source of
income on Deborah Swallow’s 2011 federal income tax retirn. He noted that her Schedule E
included $1,443,082 from Secure Stone, LLC, as royalty income.

A memo authored by Carrillo dated September 10, 2013, to Carlos Soler, Senior

" Management Auditor, states that Kumar told him verbally that “the $1.4 million of royalty

incormie 18 from the sale of Deborah Swallow’s dental practice called Secure Stone, LLC,
incorporated under her name. Mrs. Swallow is a licensed dentist.” It is undisputed that this
assertion is untrue; Secure Stone did not receive the funds from the sale of a dental practice,

37. . Carillo did not testify; he is retired and no longer works for the Bureauw. His’
wiitten statement is hearsay, offered for its truth. Robert Burge is a Sentor Management
Auditor. He testified that he réviewed the memo, and he thinks that he discussed it with
Carillo. No witness testified that Kumar made the statemnent. Further, Kumar was
subsequently interviewed, and denied making the statement. Although hearsay is admissible

© in administrative hearings, in order to support a factual finding, it must be corroborated by

direct evidence. (Gov..Code, § 11513, subd. (d).) Accordingly, there is insufficient evidence '
to establish that Respondent’s agent made a misrepresentation to the Bureau concerning the
$1.4 million royalty income. : : )

-

38.  Paragraph 46(c) was not proven.

PARAGRAPH 46(d); MISREPRESENTATION BY AN AGENT OF RESPONDENT THAT
DEBORAH STONE HAD NO INTEREST IN CASINO M8TRIX AND THAT HER BUSINESS
AFFAIRS WERE INDEPENDENT OF RESPONDENT’S

39. " Inaletter to the Bureau dated July 10, 2013, John H. Maloney, a Nevada
attorney, stated that his office represented Respondent “in general gaming matters.” He went
on to state that the letter’s purpose was “to provide additional background information
regarding the relationship between {Responcient] and Dr. Swallow.” In pertinent part,
Maloney wrote

| Please note that Dr. Swallow’s business affairs are independent
of [Respondent]. Dr. Swallow files separate tax refurns,
" maintains her own bank accounts, and the money from her
business vertures is her money. Likewise, [Respondent] files

10
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his own tax returns, has his own bank accounts, and maintains
“his own businesses. Dr. Swallow has no interest in Casino
M8trix or Hollywood Park Casino. With the exception of the
fact that the two remain legally married, . .. .,

40.  Although Maloney’s representations are modified to some extent by his -
statement that the couple is still legally married, his intention is clear. The goal of the letter
is to inform and persuade the Bureau that their business affairs are separate. This was untrue.
Although it is correct that they filed separate tax returns and owned separate bank accounts,
Deborah Swallow did have specific interests — not solely general community property
interests — in- Garden City and related entities. These interests included a buy-sell agreement
providing for Deborah Swallow to replace Respondent upon his death or incapacity and
through property held by the Swallow Family Trust.

41.  Maloney’s intent was clear; he stated it. The intent was to persuade the
Bureau that it was not necessary to look at Deborah Swallow’s financial information because
the couple’s interests were separate, regardless of their marital statns. Respondent testified
that he was not aware of the letter umtil this litigation ensued, but did not deny that Maloney
was his attorney. Respondent is therefore responsible for the mlsrepresentanons

42.  Paragraph 46(d} was proven.

PARAGRAPH 46(e): RESPONDENT MISREPRESENTED THAT CERTAIN GAMES AND

SOFTWARE LICENSED BY DOLCHEE AND PROFITABLE CASINO WERE -

CONFIDENTIAL AND PROPRIETARY AND HAD A COMBINED FAIR MARK.BT VALUE
" EXCEEDING $90 MILLION

43, Millions of dollars flowed from Garden City’ to Dolchee, an umlicensed entity,
pursuant to an agreement for the provision of games. The heart of this allégation concerns
Respondent’s representation that Dolchee also owned gaming analytical software that was

“used to operate Garden City, which helped justify the large payments. Respondent was the

only witness to testify that such software exists; his partner Lunardi, CFO Kuspar, and
accountant Bellotti were unaware of such software, and testified that the payments were for
games. Despite the ease of producing actual proof of the software’s existence, Respondent
only provided a portmn of a PowerPoint pr esentation he had written and his own vague
testimony. It was not established that Dolchee provided gaming analytical software that was
installed and utitized at Garden City. . ’

44.  Paragraph 46(e) was proven.
PARAGRAPH 46(f): RESPONDENT MISREPRESENTED THAT THE PAYMENTS MADE '
BY GARDEN CITY TO PROFITABLE CASINO WERE BASED UPON THE VALUE TO

GARDEN CITY OF THE SOFTWARE PROVIDED BY PROFITABLE CASINO, WHEN THE
PAYMENTS WERE IN REALITY DISTRIBUTIONS.

11
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45, "With the help of coder Bryan Roberts, Respondent created software focused
on casino operations, The operating software was designed to keep Garden City runming

~ well. It provided information to the managers to help them make decisions, such as whether

to send dealers home carly, thereby reducing payroll costs. It also functioned as Garden -
City’s HR program, and was installed in its current form in 2008. The software was owned
by Respondent’s company Profitable Casmo and leased to Garden City.

From 2010 to 2012, Garden City paid $14 m11110n to Profitable, chalactenzed as
royalties. The same amount was paid during the same period to Potere, Luna:rch’s company,
characterized as consulting fees. Although the amount could vary, Reslaondent and Lunardi
agreed that each of their entities would be paid $400,000 per month, or $4.8 million per year.
They agreed that they were both working for the business and that they would each receive
an equal amount even though the work they did might not be equal in any given month.

* There were no invoices prepared. The amount was determined by discussions between

Respondent and Lunardi, and with Kumar.

46. It appears by the evidence presented that the payments made by Garden City
to Profitable were based to some extent upon the value of the software.

47. Pa1 aglaph 46(f) was not prover,

PARAGRAPHS 46(g), (h} and (i): RESPONDENT SUBMITTED A REPORT TO THE
BUREAU THAT CONTAINED FALSE AND MISLEADING INFORMATION,

48.  On April 18, 2013, Respondent’s application for a license to operate |
Hollywood Park /LAX was on the Commission’s agenda. The Commission extended the
ternporary license, and added condittons for licensure.. One of the conditions was that -
Respondent provide to the Burean by Angust 31, 2013,

a valuation and afalysis by an independent company of the
.commeodities and/or services provided as it relates to the gamming
license agreements-between Garden City . . . and Dolchee, LLC
and software agreements with Profitable Casino, LLC. This
analysis must be conducted by & CPA firm epproved by the

Bureau.

49. + Respondent éngaged the accounting fim of Grant Thornton, LLP to provide
the valuation. Grant Thomton issued a report (GT report) on August 29, 2013, It states its
understandmcr that Respondent

“owner of Casino M8trix . . . will use our valuation for
compliance pur poses Wlth the ... Commission, specifically to
provide a calculation of potential fair valies of the Subject

" Intellectual Properties based on the information provided by the
Company and [Respondent].

12
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A draft report was prepared first, and Resia ondent was provided a copy. Dwing a

.telephone meeting, Bureau staif expressed concerns about the accuracy of the draft report.

Their concemns did not result in significant changes and the GT report was issued and
provided to the Commission by Respondent.

50. . The GT report estimates the fair market value of three entities as follows:
Profitable Casino Software $41,800,000; Dolchee gaming analytical software $29,500,000
and Dolchee Games §18,800,000. The total is $90,100,000. The GT report identifies
Respondent as providing the informatidn_ on which it based its analysts and valuation, and .
this was confirmed by GT staff during a meeting concerning the draft report.

51.  The GT Report pIOVidéSA a valuation of Dolchee gaming analyfical software,
based on information provided by Respondent. As stated in Finding 43, it was not

_ established that Dolehee provided gaming analytical software that was installed and utilized

at Garden City. Respondent gave false information to Grant Thornton,.who calculated the
value of the non-existent software and commumcated that value through its report to the
Cowxmssmn. _

52. © The GT Report also contains incorrect information as concerns games
provided by Dolchee to Garden City. It states that the games Casino M8trix licenses from
Dolchee inciude: “Baccarat Gold™, DHP Gold™, Pai Gow Tiles™, Texas Hold’em Gold™
and Omaha Gold™, (collectively the ‘Dolchee Games®).” This Hst is incorrect. The only
games that had been approved by the Bureau for play at Garden City at that time were
Baccarat Gold, Double Hand Poker Bonus Gold, and variants of those games.

A53." The GT Report' also stafes

According to Management, Casino M8trix pays Shuffle Master,
a third party games provider, an annual license fee of
approximately $44,400 to gain access to the Paigo Poker and
UTH games, which are then turned over to Dolchee LLC for
rebranding for Casmo MB8trix’ s use.

‘This statement is contradicted by Shuffle Master’s hcensmg agreement, whlch does
not allow modifications without written consent. In addition, if a Shuffle Master game.was
rebranded, the Bureau would have to approve it for play at Garden Cﬂy, and there had been
1o request to do so, let alone an approval issued. :

54. - Respondent contends that he is not responsible for any exrors in the GT
Report, but this contention is not persuasive. Respondent was the source of a great deal of
false information which Grant Thornton then used to produce a report containing significant
errors and calculations of market vahie that lacked a factual basis. He knew the information
they were using was faulty, but made no corrections and submitted the GT Report 10 the
Commission.
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55.  Paragraphs 46(g), (b) and (i) were proven.
"~ PARAGRAPH 46(j): FALSE INFORMATION TO THE BUREAU

56. Paracrraph 46(j) states

In response to the Bmeau 5 request that he provide COplCS of
certain software agreements for LAX, [Respondent] responded,
in part, “no payments have been made to Profitable Casino LLC
for services provided to date.” In truth, through Secure Stone
and LAX, [Respondent] paid monies to Bryan Roberts for
services provided for Hollywood Park.

This allegation i$ unclear. Tt does not appear that Complainant has addressed it in his
closing brief. : ‘

57. Paragraph 46(j) was not proven. S

PARAGRAPH 46(k): FALSE INFORMATION TO THE BURE‘.AU RE DOLCHEE
SOFTWARE

_ 58.  Respondént informed the Bureau that Bryan Roberts developed the Dolehee
software. This was false; thew was 1o Dolchee software.

59.  Paragraph 46(k) was proven.

PARAGRAPH 46(1): FALSE INFORMATION TO THE BUREAU RE PURPOSE OF
© PAYMENTS TO BRYAN ROBERTS

60. Paragraph 46(]) states .

In response to the Bureay’s request that he “state the reason that
Profitable Casino LLC made payments on a monthly basis,”
[Respondent] responded “Profitable Casind pays Bryan Roberts
a fixed monthly development fee to maintain and upgrade
software.” In truth, Profitable Casino compensated Mr. Roberts
for his work on software provided to Team View Players
Services and another card room. Garden City made monthly
payments to Mr, Roberts, Those payments were for him to
service, update, troubleshoot, and work on and improve the -
software provided under Profitable Casino’s contract with
Garden City.

14
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This allegation is unclear. Although Complainant appears to have addressed the
claim in his closmg brief, the argument therein is confusing.

61.  Paragraph 46(1) was not proven.

PARAGRAPH 46{m): FALSE INFORMATION TO THE BUREAU RE NATURE OF
AGREEMENTS WITHBRYAN ROBER’I‘S

. 62.  The Bureau requested Respondent provide complete contracts of all
agreements between himself, Profitable Casino or any other affiliated entity, and Bryan
Roberts, that were “in effect at any time between January 1, 2009, and the present.”
Respondent replied that Profitable Casino and Roberts entered into oral agreements.
Complainant alleges that this was an untrue answer because they “entered into a Software
Service Agreement, which created a profit-sharing arrangement between the two.
[Rcspondeni} failed to provide the Bureau with a copy of that agreemen‘t ”

63.-  The agreement Complainant references was 31gned in Tune 2007 and was for
320 hours of work. The scope of work involved the mstailation, training, and set-up of
supported software. The term was one year from the date on which the software was fully
functional, with automatic renewals for maintenance services, with some conditions.
Respondent testified that the software was fully installed in 2008; it would therefore have
been in effect on January 1, 2009, Therefore, it was established that Respondent provided
false information to the Bureau by his answer to this question.

64.  Paragraph 46(m) was proven.

PARAGRAPH 46(n): FALSE. INF ORMATION TO THE BUREAU RE FAILURE TO LIST
DOLCHEE AND AIRPORT FU'ND AS SWALLOW TRUST ASSETS

. 65. Onadate not estabhshed in the record, the Bureau asked that Respondent
prowde a list of assets held by the Swallow Trust. A list was provided that did not include
Dolchee and Airport Fund. The Swallow Trust held a 50 percent share in both entities.

66.  Question 34 of the July 2013 réqueét asks Respondent fo

Please confirm that the only members of Airport Opportunity
Fund LLC, are the Lunardi Family Living Trust . . . and the
Swallow Family Living Trust . . . . If this is not correct please

* identify each of the members of the A1rport Opportumty Fund
LLC. _

Respondent answered that the trusts were the only membels and that “both own a
50% interest.”

15
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67. Itwas therf:i‘me established that Respondent failed to include the two entities

" onalfist provided to the Burean, but he did 1dent1fy Airport Fund as held by the trust in

another diselosure.

68. Pai‘agraph 46(n) was proven in part.

" Third cause: failure to provide information and documentation requested by the Chief

69.  Paragraphs 47 (a) through (£) concern Respondent’s answers to the July 2013
request for information submitted in connection with his Hollywood Park/LAX application.
Complainant alleges that Respondent failed to respond completely to the requests, including

" by failing to provide the documentztion requested. Paragraphs 47 (g) through (i) concern

matters discussed previously in the section regarding the Third Cause of Action.
Compleainant alleges that in each 1 mstance, Resmndent failed to prowde information and
documentation requested.

PARAGRAPH 47(2)
70. Requeét No. 32 reads:

Please state whether the monies shown on the closing statement
" of January 20, 2010, as provided by Potere LLC, Profitable
+ -Casino LLC, and Dolchee LLC were loans, gifs, or investments
ot capital contributions. If the monies provided were anything
other than gifts, please provide all documents ev1denc1ng or
relation to the transactions.

71.  Respondent replied:
~The monies shown on the closing statcmc;nt'frcm Potere LLC,
Dolchee LLC, & Profitable Casino LLC are individual draws
from the owners used as equity down payment towards the

- purchase of the land by A:lrport Parkeway Two LLC as attested
by ownership.

72.  The-answer does not direcily respond to the question, although it does describe
to some extent the source of the funds. It does not indicate the funds were gifts, howevsr
and no documentation was provided.

. 73.  Paragraph 47(a) was proven.

ALLEGATION 47(b)

74.  Request No. 30 reads:

16
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For each loan, including loans made by commercial ienders,

- made in connection with the acquisition, construction, or

improvement of the 1887 Matrix Boulevard project, please
describe the collateral or security for the loan. If any collateral
is personal property, please provide a copy of each security

- agreement and financing statement relating to the collateral.

‘ Rcs;mndent replied:

Please see attachment #30 for loans provided by Comerica Banlc
for the Casino M8trix Project.

Attachmeni #30 contained certain loan documents from Comerica Bank. He did not
provide, however, the security agreement or stock pledge agreement that existed in
connection with the loan.

76,

Paragréph 47(b) was proven.

. PARAGRAPH 47(c)

77.

78.

Request No. 35 reads:

 Were any loans entered ilito in connection with the acquisition,

construction or improvement of the 1887 Matrix Boulevard
project collateralized with or secured by any assets or property
ovmed or held by Garden City, Inc.? If so, please provide
copies of all documents relating to the loans including, by way
of example and not limitation, all security agreements, financing

 statements, guaranties, and promissory notes entered into,

provided, or made by Garden City, Inc.

Respondent replied: “Please see attachment #30 for all loan and

collateralization of the project.” As set forth in Finding 75, the loan documents provided by
.Respondent were incomplete. Respondent did not provide a copy of the security agreement.
that Garden City executed.

79.

Paragraph 47(c) was provern.

PARAGRAPH 47(d)

80.

Request No. 69 reads:

For each calendar year from January 1, 2009, through December
31, 2012, please identify each person, entity, or company who
provided Garden City, Inc. with a licensed game. For each
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81,

person, entity, or company identified, please state (1) the name
of the licensed game provided and GEGAMnumber, and (2) the
total licensing fees paid or other payments made for the game

. for the year.

Respondent replied: “Please see attachment #69 for payment schedule and

invoice/agreements firom Betwiser, TXB Industries, and Shufflemaster,” The information
provided did not respond to the request. The GEGA nwmbers were not provided.

82.

Paragraph 47(d) was proven:

PARAGRAPH 47(e)

83.

| 84,

Request No. 70 reads:

For each game licensed to Garden City, Inc. by Dolchee LLC,
please state (1) the name of the game, (2) the GEGA number for
the game, (3) the date on which it was approvéd by the State of
California for play, (4) the date on which it was first played on
the premises of Garden City, Inc., (5) the patent number, (6) the
date on which a patent apphcahon was first made and (7) the
date on'which a patent was issned.

Respoﬂdent replied: “Please see attachment #70 for patent issuance.” The

only information Respondent provided was the patent information for Baccarat Gold.

85.

Paragraph 47(e) was prover. |

PARAGRAPH 47()

86.

87.

. Request no. 92 reads:

Please state the date, amount, payor, and recipient of each

payment received, directly or indirectly, (1) by [Respondent] or
any of his affiliates or immediate family (2) from any Third . -
Party Provider of Proposition Player Services or any person or
entity affiliated with a Third Party Provider of Proposition

Player Services or any person or entity affiliated with a Third
Party Provider of Proposition Player Services. For each

payment, please state the reason for the payment and provide the
agreement or invoice underlying the payment,

Respondent replied: “Please see attachment #92 for payments made.”

* ' GEGA is the acronym for gambling-established game approval number.
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The attachment breaks out the amounts paid by Team View to Sectire Stone/Deborah
Swallow over a fhree-year span from 2011 to 2013. The total amount is $1,442, 839 million.
No other information was provided. :

88. Paragraph 47(f) was proven.
PARAGRAPH 47(g)
89.  This allegation concerns the same facts as discussed in Findings 26 through

29: the representation by Respondent that he had a written accountant’s opinion. The
allegatlon states: .

The Bureau requested [Respondent] to provide the written
accountant’s opinion that [Respondent] had represented to the
Commission existed. Despite multiple requests, he did not
provide the requested written opinion. Ultimately, [Respondent]
advised that the written opinion did not exist as previonsly
represented and, in effect, confirmed that he had provided false
or misleading information to both the Bureau and the

Corm"mssmn
90. | It appears that Comj)]ainant alleged the failure to provide é document that does
not exist. : ‘ ) : .
91.  Paragraph 47(g) was not proven.
PARAGRAPH 47(h)
92. ‘ This allegation coﬁcems the same facts discﬁssed in Finding§ 48 thfough 54: .

the submission of the GT Report to the Commission by Respondent. The allegation states:

93.

The Bureau requested [Respondent] to provide an accountant’s

_ fair market determination of certain transactions with affiliates.

The Bureau specifically requested a valuation based upon what

a willing buyer or user would pay to a willing seller or vendor
dealing at arms’ length when neither was acting under

compulsion to enter into the subject transactions: [Respondent]
failed to provide the requested fair market valuation. Instead, as -
alleged in paragraph 46 above, he caused the GT Report, which
is false and nusleadlng, to be provided {o the Bureau.

As stated in Finding 55, it was proven that the submission of the GT Report to

the Commission constituted a false representation by Respondent. The same facts do not
establish a failure to provide requested documentation.
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94.  Par agraph 47(h) was not prover.
PARAGRAPH 47(1)

"95.  This allegation concerns the same facts discussed in Findings 62 and 63:

- Respondent’s false statement to the Bureau concerning his agreement with Bryan Roberts.

Respondent’s false answer that there were oral agreements, was also a failure to provide
information. There was a written agreement that Respondent failed to produce.

96. Parag:'aph 47(i).was proven.

97.  The short turn-around time of approximately three weeks is accepted as a
factor mitigating Respondent’s failure to provide complete responses to the requests.” There
were 100 requests and over 500 pages were supplied by Respondent. It is also noted that
there was no evidence of a dialog between the Bureau and Respondent CONCEINiNg answers
that the Bureau did not feel were complete.

Fourth cause: conduct demonsirating lack of qualification for licensure

PARAGRAPH 48(2): PROVIDING FALSE OR MISLEADING INFORMATION TO THE
CITY OF SAN JOSE ,

98.  Licensure by’ the City of San Jose (City) is required for the operation of a card
room if its jurisdiction. Complainant afleges that Respondent

repeatedly provided false or misleading information to the City
of San Jose or impeded its licensing investigations., Among

. other things, [Respondent] led the City of San Jose’s
investigators to believe that he, not the Swallow Tmst, was a
member of Dolchee and Airport Fund.

99.  Richard Teng is the Gaming Administrator for City, Teng hired Michael
Conroy to investigate Respondent on City’s behalf. Complainant contends that Respondent,
or his agents, told Teng and Conroy that he and Lunardi were the owners of Delchee, when
the true owners were the Swallow Trust and Lunardi. It appears that Complainant asserts
that this misrepresentation was made through alicensure application Respondent had
submitted to City.

100. In2012, Respendent completed and submitted an eipplicaﬁnn to City fora
Landowner License.® At question four, the application asks the applicant o list business

. entities in which the applicant or his or her spouse has held an ownership interest of five

percent or more in the past five years. Respondent wrote “provided info on separate

5 A Landowner License is issued by City to a person or enﬁty who holds title to the
land on which a catdroom is built.
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attachment.” The attachment names Dolchee as a business interest. The ownership is listed

as 50 percent each for Respondent and Lunardi. It also states that Respondent was “sole -
owner to Jan 2009 then Lunardi became 50 percent owner With no cash infusion.”

The information in the application concerning Dolchee’s ownership was correct.

. Dolchee was originally owned 50 percent each by the Lunardi Trust and the Swallow Trust.

In 2011, however, ownership was changed from the Swallow Trust to Respondent.

101. Ttis forther alleged that Respondent directed Roberts not to make full
disclosures to City, gave him guidance on how to be evasive, and toid lim to make false
staternents. As set out in Finding 11, Roberts’s declaration is accorded no evidentiary
weight, and there was no non-hearsay evidence admitted in support.’ In addition, Respondent
denied the allegations.

102. Par agraph 48(a) was not ploven '

PARAGRAPH 48(b): PROVIDING FALSE OR MESLEADING INFORMATION TO THE
COMMISSION

103. First, Complamant agam alleges the same matters dlscussed mF mdmgs 26

 throngh 29. That allegahon was 1ot proven.

104.  Second, Complamant a_lleges that Respondént, through Bellotti, made false
statements concerning Garden City profits in 2008 and 2009, by stating that profits increased:
by $13 million during that time period. The evidence to Support this allega‘tlon was not

identified or addressed in the closing brief.

105. Fma]ly, Complamant alleges that Respondent

represented to the Commission that he had documents
evidencing certain consulting services provided by Casino
M8trix, Inc., to Dolchee, as well as a contract for payment of
approximately $6 million by Dolchee for those services.

Despite his agreeing to do so, [Respondent] never provided such
documents or contragt . . . . '

'Ihe evidence to support ﬂJlS allegatxon was not identified or addressed in the closing
brief.

106. Complainant argnes in his closing brief that at a Commimission meeting on April
18, 2013, Respondent falsely stated that Dolchee owned a patented card game. This
allegation is not contained in the Accusation.

107. Paragraph 48(b) was not proven.
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PARAGRAPH 48(c): DISREGARD FOR PRUDENT BUSINESS PRACTICES

108. Complainant alleges that Respondent “engaged in patferns and practices that ‘
derponstrate a substantial disregard for prudent and usual business controls and ovcls1gh
“The standard for “prudent and usual business” was not established.

109, Paragraph 48(0) ‘was not proven.

PARAGRAPH 48(d): BENEFITTED FROM SAN JOSE MUNICIPAL CODE VIOLATIONS

110. Complainant alleged that Respondent “aided, facilitéted, turned a blind eye o,
or benefited from acts'and omissions that violated San Jose Mumicipal Code, title 16.” This
allegation is vague, unciear, and was not addressed in Complainant’s closing brief.

111, Paragraph 48(d) was not proven.

PARAGRAPH 48(e): BENEFITTED FROM UNLICENSED PLAY

112, This allegation repeats alle gations prcvmusly made and discossed (Findings 21
“through 24).

113. Paragraph 48(6) was not proven

: PARAGRAPH 48(): REQUESTED ROBERTS TO CHANGE DATA
114. This allegation is vague and unoleai:.

115, Paragraph 48(f) was not proven.

- Fifth cause: disqualiﬁed for licensure

PARAGRAPH 49 CONDUCT INIMICAL TO THE PUBLIC

116. - The facts set forth in Fmdlngs 21 through 25,39 thought 44, 48 'EthU.Uh 55,
58, 59, 62 through 88; 95, and 96 demonstrate that Respondent committed wola’nons of the
GCA, and conducted operations in a manner that was inimical to the pubhc health, safety,
and welfare.

117. - Paragraph 49 was provezn.

 Materiality

118. The GCA requires full and true disclosure of business practices and business
and personal finances. Accurate knowledge of these matters assists in the assessment of
honesty and integrity, and of possible threats to the effective regulation of controlled
gambling. The misrepresentations made and information not provided by Respondent
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concern these relevant matters, and are thus material to the decision of whether he is suitable
for licensure. .

Respondent s evidence

119. Richard Delarosa has known Respondent since 2011. Delarosa now livesin
Las Vegas, where be works in governmenta] refations and lobbying. He met Respondent
when Lunardi and Respondent hired him to lobby on behalf of Garden City. For
approximately three years, he worked to develop relationships with Clty Council members
and key staff to further the goal of making the City an easier place for the casino to do
brisiness. Delarosa described Respondent as a person with high character. Although they did
a lot of political planning, Delarosa believes that Respondent would have expected him to do
the right thing legally. He found Respondent enjoyable to work with and very truthful.

120. Martha Copra has known Respondent since 1979 or 1980. They worked
together at a few different companies-and are friends. Copra does graphic design and -
marketing work. She has worked at Casino M81rix since 2007, and holds a license issued by
City. Copra describes Respondent as a great boss who is ambitious, smart, creative, forward
thinking, and appreciative of loyalty and friendships. Respondent has never asked her to do
anything unethical, and she trusts him. Copra opined that Respondent is an honest pérson. '

121.  Inaddition fo these two mtnesses Respondent’s accountant, Jerome Belloiti,
opined that he isa person of honesty, integrity, and good character. He has known

- Respondent since 2007, and Respondent has never attempted to use any unusual costs-or v

expenses or asked him to lie in conmection with tax matters.

LEGAL CONCLUSIONS
Motion to dismiss .
- JURISDICTION

1. "Inhis closing brief, Respondent contends that this matter should be dismissed
for a variety of reasons. Fizst, he argues that the Commission lacked jurisdiction to proceed .
on a denial of license renewal due to passage of time, and that this also prevents proceeding
on the Accusation. He cites section 19876, which establishes time periods for' Commission
action on renewal applications, concluding that as Respondent’s case has taken in excess of
those periods, his license was renewed by operation of law. Respondent’s arguments lack
merit. It is the Commission’s duty to determine suitability for licensure of all applicants and
licensees. Serious concerns existed regarding Respondent’s suitability. Rather than issue an
outright denial, the Commission stayed the application, and referred the matter for an
evidentiary hearing. Respondent is not persuasive that any act-or delay in acting caused the
Commission o lose jurisdiction to decide whether Respondent’s license should be renewed
or disciplined.
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DUE PROCESS VIOLATIONS

2. Respondent contends that the Bureau’s actions surrounding its attempt to
secure testimony from Bryan Roberts resulted in a denial of due process under the
Administrative Adjudication Bill of Rights. Specifically, he points to the obligation of
government attorneys in criminal matters to act with a high degree of integrity and

_ impartiality. As reflected in Finding 11, the Roberts matter was treated as a credibility issue,

and resolved in favor of Res;)ondent No due process violation was established.

3. Respondent next argues a due process viclation because the Bureau ordered l

- distributions. from Garden City to Respondent withheld during the pendency of thls action.

This argument lacked authority and was also unpersuaswe

4. Respondent next axgues a due process violation based upon alleged
impermissible ex parte communications between Bureau staff and counsel. The fact of
1mpern11551ble communications was not established and the argument was unpersuasive.

5. Finally, Respondent argues a lackof 1'equ1red notice. Section 19868,
subdivision (b), requires the Bureau Chief to meet with an applicant before recommending -
denial. Respondent received notice of the Bureau’s concerns and actions through
representatives. Although it was after the recommiéndation of denial was made,
Respondent’s attorney attended a meeting at the Bureaw. It was not established that the
absence of a meeting between the Bureau Chief and Respondent violated his due process
rights. -

6. Respondent received all of the rights he is entitled to receive in his appeal of
the denial of licensure and as regards the Aocusation and his appeal of the license renewal.

. denial. He received notice, discovery, and a full hearing by a neutral decision-maker. No

violation of Respondent’s due process rights was established.

ORDER ON MOTION TO DISMISS

7. Respondent’s motion to dismiss is denied.

First cause: prohibited interest in the funds wagered, lost or won by a third-party provider

8. Section 19805 contains deﬁniﬁons that apply to the GCA. Respoﬁdent’s status
as a shareholder in Garden City means that ke is a “licensed gambling enterprise” (§ 19805,

* sub. (m)), also called “the house” (§ 19805, sub. (1)).

9. Section 19984, subdivision (a), prohibits a gambling enterprise from having

“any interest, whether direct or indirect, in funds wagered, lost, or won.” Cause for license

revocation and denial of licensure exists pursuant to this provision by reason of the fact set
forth in Fmdmcs 21 through 25.
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Second cause: providing false or mzsleadmg information to the Bureau

16.  Section 19859, subdivision (b), provides that applicants are disqualified from
licensure by supplying information about a material fact that is untrue or misleading. Cause .
for license revocation and denial of licensure exists pursuant to this provision by reason of
the facis set forth in Fmdmgs 39 through 44, 48 through 55, 58 through 68, and 118.

Thrrd cause: farlure 10 provide infor. m'afzon and documentation requested by the Chief ~

11.  Section 19859, subdivision (b), provides that applicants are disqualified from
licensure if they do not provide information requested or fail to reveal facts matertal-to
qualiﬁcation Cause for license revocation and denial of licensure exists pursuant to this
provision by reason of the facts set forth in Fmdmgs 69 through 88, 95, 96, and 118.

Fourth cause: unqualified for licensure

12.  Nocause for revocation or denial was established pursuant to this cause of
action. - S '

Fifth cause: disqualified for licensure

13. Secﬁon 19823, subdivision (a)(l) provides that the Con:umsszon is responsible
for ¢ assunng tha’c licenses .. . are not issued {o, or held by, persons whose operahons are
conducted in a manner that is inimical to the pubhc health, safety, or welfare.” The matters
set forth in Finding 116 through 118 provide cause to conchude that ResP(mdent is
disqualified for hcensme pursuant to this requirement. .

Analysz’s

14, The gambling industry in California i very highly regulated. It was the desire
of the Legislature in allowing forms of gambling to do everything it could through a statutory
scheime to keep the business fair, honest, and not a vehicle for the operation of criminal
activity. As initially referenced above, the responsibilities 6f the Commission under the
GCA include the duties set forth in section 19823, subdivision (a)(1):

Assuring that licenses . . . are not 1ssued to, or held by,
unqualified or disqualified persons, or by persons whose
operations are conducted in a manner that is mimical to the
public health, safety, or welfare.

In addition, Section 198357 sets out certain requirements for licensure. Pursuant to
subdivision (a), the Commission must be satisfied that proposed licensees are persons “of
good character, honesty, and integrity.” Pursuant to subdivision (b), the Commission mmust
be satisfied that proposed licensess are persons
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whose prior activities, ctiminal record, if any, reputation, habits,

_ and associations do not pose a threat o the public interest of this
state, or to the effective regulation and control of controlled
gambling, or create or enhance the dangers of unsuitable, unfair,
or illegal practices, methods, and activities in the condunct of
controlled gambling or in the carrying on of the business and
financial arrangements incidental thereto. -

15. . Before the Commission is a licensee who' took advantage of opportunities
created by the GCA fo invest in and operate a cardroom. The business quickly experienced
considerable financial success. But instead of paying close attention to the legal
requirements to operate, and doing his best to comply, Respondent took deliberate steps in -
contravention of the law. The most blatant of these was Respondent’s creation of Secure
Stone, LLC, in his wife’s name. It is reasonable to infer given the factual circumstances that
Secure Stone was established to funnel money from the third-party provider to Respondent, a

_ task it accomplished. Suchwas a clear violation of the GCA. Asregards Respondent’s

failure to honestly communicate with regulators, his provision of the Grant Thornton report
was a very significant violation. Tt was the opposite of an independent report; the
information was provided by Respondent, and it contained many errors, half-truths, and
ornissions. Many of the specific allegations in the Accusation were not substantiated by the
evidence, but the record is more than sufficient to support the removal of Respondent as a
GCA licensee in California. Respondent showed a lack of good character, honesty, and

"integrity by his violations. The public interest requires 11cense revocation and denial of

Respondent’s pending application.
Penalty assessment

16.  The GCA provides for the imposition of fines agalnst licensees found to have
committed violations. Section 19930, subdivision (c), establishes the maximurn fine to be
imposed on a license holder such as Respondent: “[NJo fine imposed shall exceed [$20,000]
for each separate violation of any provision of this chapter or any regulation adopted

thereunder.”

17.  Complainant requests that a minimum of $4,659,000 and maximum of
$18,815,000 in fines be imposed against Respondent. The calculations assume a total of 56
violations, and application of a theory of continuing violations. The lesser amount is

- calculated with an additional amount of $1,000 per violation for “faiture to cure” for a

specified number of days and the greater amount with an additional amount of $5,000.

18.  Complainant asserts “that each day that the reguired disclosure was not made ~
or an untrue disclosure was not cured ~ constitutes a separate violation.” The cure date is
generally described as the date the Accusation was filed. This theory of assessing fines,
along with the arbitrary date it is contended the violation has been cured, is presented without
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legal authonty or credible factual suppor. It is not persuasive, and W111 not be employed in
determining the amount of the fine.

19.  Insupport of the large fines requested, Complainant reports the amount of
money Respondent may make upon the sale of his interest in Garden City, and the general
fact that there aré large amounts of money potentiaily to be made in controlled gambling.
Complainant also points to the GCA’s goals of deterring others from violating its provisions,
and to “promote the Act’s duty of full and true disclosure and revenue-sharing only with
licensed persons.” These facts may be troe and'the goals worthy, but the Legislature decided
on a maximum fine of $20,000 per violation. This being said, Complainant’s points are well
taken as regards the large amourts of money involved and the need for deterrence. The '
record does support imposition of the maxlmum fine for each wolatlon that was established.

20. Considering the facts established and the legal auﬂlonty, it is concluded that a

~ total fine of $430,000 is supported by the facts and law, and reasonable in these

circumstances. The total was amrived at as follows:

a. First cause of action: section 19984 subdivision (a), e1ght v1olat10ns at $20,000 per
violations, total $160, OGO .

b. Second eause of action: section 19859, subdivision (b) (false information), seven
and one-half violations at $20,000 per violation, total $150,000.

c. Third cause of action: section 19859, subdivision (b) (failure to provide
information), six violations at $20,000 per violation, total $120,000.

d. Fourth cause of acﬁon: no vioiaﬁons established.

e, Tiifth canse of action: section 19823, subdivision (a)(1), ﬁnes for these violations '
were imposed under the first through third causes of action. =~ -

21.  Complainant also 1equésts fines be assessed for violations of Penal Code
section 337j, subdivision (a)(2). Complainant did not allege any violations of tha‘{ crinzinal
statute. No fine is assessed pursuant to the Penal Code.

Cost r ecover:v

22.  The GCA contains a provision that allows the Commission to recover ifs costs
in cerfain instances. Section 1993{), subdivision (d), provides:

In any case in which the administrative law judge récommends
that the comrission revoke, suspend, or deny a license, the
administrative law judge may, upon presentation of suitable
proof, order the licensee or applicant for a license to pay the
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department the reasonable costs of the investigation and
prosecution of the case. -

In cases bronglt under the formal provisions of the Administrative Procedure Act
(Gov. Code, § 11550, et seq.), such as this one, California Code of Regulations, title 1, .

_ section 1042, must be followed when a cost award is requested. Section 1042 provides first,

that a request for costs must be alleged in a pleading. Further, it provides that “proof of costs
at the Hearing may be made by Declarations that contain specific and sufficient facts to
support findings regarding actual costs incurred and the reasonableness of the costs.”. (Cal
Code Regs., tit. 1, § 1042, subd. (b).) It also notes that “[Tihe ALY may permit a party to
present testimany relevant to the amount and reasonableness of costs.” {Cal Code Reg,, tit.
1, § 1042, subd. (b)(4).) It is clear that evidence at hearing is required, not only for the -
receipt of declarations, should that method of proving costs be employed but to allow a
respondent to present evidence as well.

23. Comp]ainant alleged in the Accusation that costs would be requested;

" Complainant did not, however, present “suitable proof” of costs incurred at the hearing,
Instead, Complainant’s counsel attached declarations to the closing brief and reply brief.

24.  When the briefs were received, the record had since closed for the receipt of
evidence; it remained open only for the receipt of ¢closing briefs. And no request was made
to re-open the record to receive additional ev1dence Accordmgly, the request for an award’
of costs will be denied,

;o ORDER

1. License number GEOW-001330, issued to Respondent Eric Swallow, is
revoked. ’ :

2. - Renewal of llcense nimber GEOW 001330, issued to Respondent EI'{G
Swallow, is demed

3. Respondent shall pay & total of $430, 000 in fines to the Comrmssmn

4. Complamant’s request for a cost award is denied.

. DATED: December 10,2015

33F7F5333M3#1'."

- MARY-MARGARET ANDERSON
Administrative Law Judge
Office of Administrative Hearings
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