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June 21, 2006

Honotable Don Perata
Room 205, State Capitol

INSTANT RACING MACHINES-#0617169

Dear Senator Perata:

' QUESTION

Daes the California Constltution permit the Legislature to authorize wagering on
historicdl horse races using Instant Racing machines?

OPINION

- The California Constitation permits the Legislature to authorize wagering on historical
hotse races using [nstant Racing machines. E

ANALYSIS

By way of backgiound, you have presented us with a methad of betring on horse razes
called Instant Racing, Instant Racing is a means of placing p'arimutucl wagers .on horse races
through the use of self-service totalizator machines. These machines operate on the same basic
principle as rraditional self-service totalizator machines in current use at California racetracks. In
either case, a patcon, places a wager at the machine and the machine transmits information
regarding the wager to a centralized rotalizaror system, The central toralizator keeps track of all

‘wagets placed into 2 giVen.Parimutuel pool, calculates che amount of “takeout” the tacetract is

permicted, and calculates the payout for winning wagers. In addition to the traditional functions,
however, the Inswant. Racing machines incorporate a new technology. This new technology
perimits a patron not only to place a wager using the machine; but also to watch the race (it 2
potiion thereof), and view the officizl race results. After the race, the Instant Récing wotalizztor
. . . - . [ N ' - . .
machine displays. the cesules of the patron’s wager Using entertaining video an

. d mechanical
displays.

[
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When placing a wager on an Instant Racing totalizator machine, a patron attempes o
select the first three Anishers of the race in exact order, The patron wins if (1) the pawron's
selections correctly match the top three finishers in exact ordér, (2) the patron’s top two selections
match the top two finishersin any otder, (3) any of the patton’s selections match either of the top
ewo Gnishers in any order, or 4) the patron’s top selection wins the race. The payout amount
vaties for the different types of wins, depending on how difficult it is ro win in that particular
‘manner. ‘This is similar to traditional parimutuel wagering, where the rrifecta (choasing the top
three horses in ordet) has a higher payout thari the exacta (choosing the tap two winning horses)
becanse it is more difficult to win. .

" The substantive difference between Instant Racing and traditional parimutuel wagering
. on horse races is that, in Instant Racing, the patron has the option to wager on 2 previously run
horse race. Bach Instant Racing machine is connected to a central server that stores digital images
af rens of thousdnds of histotic races. Each race on the server is an actual horse race that wus
conducted by 2 licensed United States parimutuel facility and thar concluded with official resulss,
“Bach horse race presented has exactly 10 separate wagering interests (horses). The identity of the
horsés, the racecrack, and the date of the race are withheld from the patron until the wager has
been placed. However, priot to placing the wager, the patron has the oppartunity to examine ohe
ar more charts that display-past pecformance data showing the relative merivs-of each of the enerizs
- as they acually existed on the date of the race, This data includes much of the same informatian
that would have been included in publications available at the race traclk where and when the raze
was originally run, and includles the liferime wins of the horse and jockey, how many times the
hotse, jockey, and trainer have cach finished "in the money” in the past year, che lifetime earnings
ofhe horse, and the winning percentage of the rrainer and the joclkey.
The issue is whether wagering on. historical horse races is permitted under the
Californiz Constitution, That issue raises two questions: whether wagering on a historical horse
race is within the scope of horse race wagering as authorized by the California Constitition, and
whether wagering on & historjcal race would l::: considered some other form of gaming. that is
prohibited in the state. . ,

' [n 1933, California voters enacted an améndment to the California Constitution to
officially authorize horse racing (Propositien No. 3, June 27, 1033, special election). That
autharity is now embodied in subdivision (b) of Section 19 of Article IV of the California
Constitution, which provides that cthe “Legislature may provide for the rcgu..la_l.tion of horse races
and horse race meetings and wagering on the results,” In the exercise of that power, the
Legislature has enacted a comprehensive plan for the licensing and control of horse racing and

It is our understanding thar additional wagers on the race are possible, alt of which are
. dependent upon the outcome of the horse race, '
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wagering: on the outcome of horse races, which is known as the Horse Racing Law (Ch. 4
{commencing with Sec.19400), Div. 8, B.& P.CH. . -

~'As part of the Horse Racing Law, the Legislarure has specified the cypes of races that
may legally be run and wagered on, the method of distribution of racé days and race weeks, and the
allowed method of wagering, Legal horse races iriclude thoroughbred races, quarter horse races,
Arsbian races, appaloosa races, paint horse races, and mixed breed races (Secs. 19414, 19417,
' 10417.5, 19417.7, and 19549.1). The enly allowed methed of wagering on hotse races is through a
© parimutuel pool (Sec.19593). In parimutuel wagering, thie racetrack accepting the wager hag no
intetest in the outcome of the race; rather, the wagered money is “pooled,” The racetrack deducss
a set amount from the pool to pay for horsemen's purses, operating expenses, and other cosis. The
balance of the paol is teturned to.patrons who place the winning wagers. (see Sec.19411), The
percentage going to the track remains the same no matter who wins or how many winnets there
are (Sec, 19590). Parimutuel wagets on hotse races thust be placed within the racing enclosure
(Sec.19591). . '
The definition of a harse race is set forth In Section 1420 of Title 4 of the Califorria.
Code of Regulations, which reads, in pertinenc parw

“Race" means a contest among Horses for a purse, stake or reward, contested at
an auchorized racé meeting...."”

That definition continues by listing various types of ruoes, defining them by the prize
offered or the horses involved. Nowhere in regulation, statute, or constitutional language is 2
horse race specifically limited to a live or simiiltaneously broadcast event. .
In 1933, when the Horse Racing Law and related constitutional amendmenr passed,
the technalogy to record and replay tens of thousands of historic races for wagering purposes did
not exist. Thus, that technology was not contemplated by the originally enacted laws. However,’
it is a cardinal legal principle that the law inaking power of government is assigned ta the
Legislature, which, unless restrained by the Constitution, may deal with any subject within the
scope of civil government (Dean v. Kuchel (195 1} 37 Cal.2d 97). Beczuse the Constitution does not
specifically limir harse races to live races, it leaves to the Legislarure the discrecion to determine the
definjtion of @ horse race, A reasonable construction of a -constitutional provisien by the
Legislature will be acquiesced in by the caurts (Methodist Hospital of Sacramento v, Say[or (1971, 5
Cal,3d 685, 692). In our view, the California Constitution does not prohibit wagering on histosic
vaces, and it is within the power of the Legislature to expressly permit the type of horse racing
conducred on Instant Racing machines. '
. We next turn to subdivision {¢) of Sectian 19 of Acticle IV of the California
Consticution, which specifically probibics “casinos of the type currently operating iri Nevada and

_ % All further section references are to the Business and Professions Code; unless otherw se
. - . L

specified.
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New Jersey.” ~The California Supreme Court, in 1999, determined that this pruhib‘ir.ion
specifically applies to slot machiines (Flotzl Employees and Restaurant Employees International Union 1.
Davis (1999) 21 Cal:4th 585 (hereafter Hotel Employees)). Hotel Bmplayees involved a2 suit to stop the’
eriforcement of Proposition 5, allowing Indian gaming in California, The plaintiff unicn
contended thar allowing Indian gaming wauld be in violation of subdivislon (e) of Section 19 of
Article TV of the California Canstitation, prohibiting casinos. To make this determination, the
court had to interpret "casinos of the type currently opetating in Nevada and New Jersey." The
court's interpretation, based on casinos in Las Vegas and Atlantic Ciry as they existed in 1984
‘when the constitutional amendment was passed, is that a prohibited casine is “ohe of more
buildings, rooms, or facilities, whether separate ot connected, that offer gambling activities
including those statutotily prohibited in California, especially banked rable games end slot
- machines” (Hotel Employees, at p: 605). Relying on the legistdtive history, the court also found thar
. the provision was intended to “elevare statutory prohibitions ‘on. a set of ga.mbll.{ng.aativitiés to a
constimutional level” (Flotel Employees, at pp. 60 5-606). _ _ , . .
Among the prohibitions elevared to a consticutional level by Hotel Employees is the
prdhibition of slot machines, Section 330b of the Penal Code defines “slot machines” as follows:

uk % ok

“(d) ,..[A] machine, apparatus, ot device that is adapted, or may readily be
converted, for use in 2 way that, as a result of the insertion of any piece of money or
coin ot other object, ar by any other means, the machine or device is cansed to
operate or may be operated, and by reason pf any clement of hazard or chance or of
other outcome of operation unpredictable by him or het, the user may receive or
become entitled to receive any piece of money, credir; allowance, or thihg of value, or

. additional chance or vight to use the slot machine or device, or any check, slug, .
‘tolen, or memaorandurm, whqthcr of value or otherwise, which may be exchanged for
any money, credit, allawance, or thing of value, or which may be given in trade,
irrespective of whether it may, apart from any element of hazard or chance or '
unpredictable outcome of operarion, also sell, deliver, or present some metchandise,

_indication of weight, enterrainment, or other thing of value,
.t k kR

3 We note that subdivision (a) of Section 19 of Article TV of the Californiz Constitution,
originally adopted in 1849, specifically prohibits lotcerjes. The California Supreme Coutt, in Peopiz v.
Postra {(1945) 69-Cal.App.2d Supp. B14, 817, declined to decide whether horse racing was a lortary, .
Hawever, as the eourt noted, the majority of cases in other jurisdictions have determined that horze
racing is not a lotrery because it Involves a significant element of skill (Ibid.). In any event, becauase
subdivision (b) of Section 19 of Arvicle TV was eriacted afeer subdivision (a) of that section, it weuld
tale precedence (see Los Angeles Palice Pralective Leagtie v. Gity of Los Angeles (1994) 27 Cal. App.4th .68,
178). :
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This definition has essentially three elements: (1) something of value is given to play the
machine, (2) the result is controlled by chance or made unpredictable through the aperation of the
machine, and (3) something of value may be won as a prize. There is no daubt that'something, of
- value is given to play the Instant Racing machines and that a prize of value may be won, The

question rerhains whether this is a game of chance or made “anpredictable” to the user through the
‘pperation of the machine, , ' : _

. The California courts have determined thata machine is 2 “slot machine” under Section
330b of the Penal .Code when it is predominantly a game of chance' or when the ourcorne,
datermined by the machine’s operation, is unpredictable to the user. In Trinkle v, Stroh (1997) 60
Cal. App4th 771, the court found chat pinball machines that do not have “Rippers” to conitol
where the ball in play goes of jukeboxes that randotnly give-out extra songs, are slot machines
under Section 330b of the Penal Code. Pinball machines that have flippers, however, have been
classified as predominantly games of skill and are, therefore, not slot machines (subd. (f), lec.
330b, Pen. C.i see also Cossack v, Los Angeles- (1974) 11 Cal.3d 726). California courts have ilso

' Found video card games to be slot machines uhder Section 330b of the Penal Cade because, while
appearing to involve some level of skill, the'machine’s operation makes the results of the game
unpredictable o the user (Score Family Fun Cenler, Inc. v, County of San Diego (1990) 225 Cal. App.3d
1217 (hereafter Score)). ,

We think thar the Instant Race machines are not prcdominanfly games of chance, -

. Because the person placing a bet is given much of the same information thar he or she would be

.given for a live horse race, using Instant Racing machines involves a similar skill level.in placing.
bets as is required at a live horse race meeting (see People v, Posima, supra, wherein the court
summarizes decisions from other states thar conclude that horse racing is less a matter of chance
than skill). QF COULSE, .there are bertors whio would choose to not use this information in hoth
Insgant Racing and live racing, but this does not change the nature of the game. In all types of
hoese racing, including Instant Racing machines, the odds may be improved through the use of

- skill and knowledge. With Binball machines, a player who does not use the flippers does not

 thereby make the machine a game af chance, “Tc {s the character of the game rather than 2
particular player's sleill’ or lack of it that determines whether the game iz one of chance or skill"

(Fingter v, Keller (1971) 18 Cal. App.3d 836, 844). ' '

The result of the Instant Racing game is also not "made unprediceable,” in cur vievs, by

the operarion of the machine. Subdivision (d} of Section 3306 of the Penal Code requites eitheran

"elemnent of hazard or chance” ar “ather outcome of operatior, unpredictable [by theuser]” ro raake

the device a slot machine, In Score, the court assessed video card game machines to decermine if

- they are slot machines. The owner of the machines argued tnat the player controlied, to an extent

* Finster v. Keller (1971) 18 Cal App:3d 836, 844 ("Chance’ means that winning and lesing
depend on lucle and fortune rather than, or at least more chan, judgment and sldll,.. . The rest is ncrb
whether the game contains an element of chance or an element of skill, but which of them is the
dominating factor in derermining the result of the game.") ‘ '
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'+

sufficient to make it a game of skill, whether he or'she won or lost.. The player's skill at playing the
~ chosen game, including poker, blackjack, and baccarat; githet :mcreased or decreased his or hex
hances of witining, One of the reasons that the court found the video card game machines to fall
within the definition of slot machines, however, was that the functioning of the machine gave the
user the illusion of skill without the reatity. The user had no way of determining how mary
"decks” of cards were being used, if the decls were stacked, or any other objective facts.about the
cards because they existed: only in-the compueer's programming (Id., ar 1221). In the case of the
Instant Racing games, thé only operation of the machine that is beyond the control of the bettor is
in the choice of the tace, which oceues beforé the statistics are given to the bettor and before the
bet {s placed, Once the race has been chosen, the bettor has much oFthe same information that is
available fot choosing a winner ata live horse race, and any uncertainty interjected by the michine
is rermoved. In fact, after the race is celecred, the operation of the machine is very similar to that of
the machines curtently used to place wagers oh live hotse -races, the differences being
‘predominately how quickly the player can watch the race and the time between races. Instant
‘Racing rachines allow the player to watch only the end of the race (a "short version”) and allowa -
player to bet on and watch mote races in a given petiod of time than ate conducted live at thé
cacetrack. Flowever, neither of these factors changes the predictability of, or the element of sxill
involved in making, the wager and are; therefore, not constitutionally relev ant.” :

A Therefore, based on representations made to us about how the Instant Racing machine
works, we conclude that Instant Racing would be considered to be predom_inantly a game of skill,
that the outcome is not made unprediceable by the operation of the machine, and, consequently,
that the Insrant Racing machines are no more slot machines than the machines currently used to
place bets onlive horse races 5 Additionally, because there is no requirernent in the California
Constitution that races be live ot sirrialtaneous to be considered horse races under subdivision (b}
of Section 19 of Arricle TV, it is our view that the historic races used by the Instant Racing
machines would be considered hotse races that may be regulated by the Legislatute,

* The Wyoming Supreme Court found that the same Instant Racing machines were slot
machines in Wyoming'anﬁs'Raden Events v. Wyoming, 2006 WY 55 (2006). However, this case is
distinguishable because the Wyoming statute defining a "gaming device” is significantly broader than
its California, counterpart, Section 330b of the Penal Code, which defines "slot machines.” The
Artorney Gcnprals of Orcggn.:Aﬂcansas. and Alabama have all rendered apinians on this subject, none '
of which is instruccive for California beczuse of the variations in state statutes, Mo other state supleme
court has considered the issue, . : :

“It ray also be argued that the authoriry of the Legislature fo authorize horse racing is an
exception to the other restrictions of Section 19 of Arricle IV if the California Canstituclon (see Firster

v, Keller, supra, st p. B42), However, given our conclusion, we do not decide thatissue.
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Accordingly, iv is our opinion izt the Californiz Constitution permits the Legislaturs
- to authotize wagering on historical hoese races nsing Instant Racing machines as described above.

Very truly yours,

Diane F:*. Boyer-Yine
Legislative Counsel

GWynna'é . By
Deputy Legislative Connsel

GLBifing '



