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Pacific Northwest Region i
500 N.E. Mulmomah Street, Suite 607
Portland, OR 97232
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U. 8. Department of the Intanc»r
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pelling, Minnesota 55111-4030 : it et g M g

Applicability of the Aftorney Géneral's itle ™™
tegulations prescribed under 40 U.S.C. §

; , 31 (formerly 40 U S.C. §.255) to Tands

g acquired in trust for Indian tribes a.nd

- individual Indians ;

Re:

Dear:Ms. Kelley and Ms. Wilfahrt:

In separate letters you each requested waivers of the Attormey General’s title
reguiations' to pepmit the acquisition of land by the Unjted States in trust for Indian tribes or
individual Indians,.subject 1o restrictions on use. Inherent inn your requests was the asswmption
that 40 U.S.C. § 3111 applies to such land acquisitions; hawever, Assistant Attorney General
Thomuas L. Sansonetti has concluded that the provisions of 40 U.S.C. § 3111, and the relatad
Attorney General’s title regulations, are mapplicable to federal acquisitions of land made in trust
tor Indian tribes or individuals pursuant to the 1934 Indian Reorganization Act (the “IRA™).
Accordingly 1t is neither necessary, nor appropriate, for this department to consider your requests.

' Order No. 440-70 of the Attorncy General, titled Regulations of the Atrorney General propudgated in
accordance Witk the provisions of Public Law 91-393 appraved September 1, 1970, 84 Star. 835, An Act 1o
Amend Section 355 of the Revised Statutes, as amended [now codificd at 40 U.s.C. § 3111, formerly 40 U.5.C.
§ 253 Concerning Approval by the Allorney Generul of the Title to Lands Acquired for and on Bekalf of the
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The Assistant Attomey General’s decision is based on the title regulatians’ apparent
focus on property acquired for government use and the discretion granted to the Secretary of the
Interior in 25 U.S.C. § 465 ? and its implementing regulations, The Secretary of the Interior is
authorized by 25 U.S.C. § 465 to acquire land in trust for Indian tribes and individuals. Such
acquisitions are typically imitiated by a request from the wibe or individua] Indian to the Bureau
of Indian Affairs. According to various Solicitor’s Offices, there is normally no monstary
consideration for tramsfer of title to the United States. The United States taKes title not in its
individual capacity, but in 2 fidugiary rele as trustes. :

Research condueted by the Land A¢quisition Sectlon revealad ne mdication, that Indian
rust acquisitions were cansidered in adoption of the Attorney General's title regulations.
Likewise, no cantrolling ease law was found. It is nonstheless apparent that the rationale -
expressed in regulation 5(c} for eliminating restrictions on use of lands does nct applyto trust
@cquxsmons  The title acqmred in such acquisitions is that of a ﬁducxarv, as a result, federal

o
- %nse 1§ restncleed w:thous{ ‘egard to the existence of restrictive: ¢Ovenants. Indian trust Jands dre-;

.t available for, Hse b}; federal agenmes end the United States cannot appropriate these
:propernes qu 11» ovm usewithout paying compensation. Likewise, it ca.rmot change the nseof

,,,,,,,

the properties absenc the consent of the beneﬁcmncs

. Additonally, 25 U.S.C. § 465 authorizes the Secretary of the Interior to acquire lands in
rust “in his [her] discretion™; regulations promulgaied thereunder provide that the Secretary will
identily liens or encumbraneces an title and decide which need to be eliminated. 25 CF.R. §
151.13, Restrictive covenants are, by definition, encumbrances on title. Thus, this language also
supports 'a conclusion that the Secretary’s aiithority for Inch an nust acquItlonS 1s unoonstmmul

by the Attomey General’s t:tlo: regulauons 7 . . g

Pleasc ‘call rmé at 202/305 0307 or c~ma11 me at lewis, baylorfa)nsdcu 20V, if you have
any questions. ,

Smcm’el éﬂ /
o
_/aMW —/"/ ‘“P
Lewis M, Baylor
Division Counsel for Title Matters

_'25US.C. §465 authorizes the Secrctary of the Intenior “to acquire, through purchase, relinquishmenr, il

exchange, or assignment, any imterest in lands ... for the purpose of providing land for Indians." Title 10 such
lands “'shall be taken in the name of the United States in twust for the Indian tribe or individual Tadian for which
thc I:md s acqun cd”
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