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APPENDIX B

Ratified Indian Treaties

Formal and solemn as treaties are, those made by the
United States with American Indian tribes are not free of irregularities
that make it difficult to prepare a definitive list of them. The original
ratified treaties in the State Department’s Ratified Indian Treaties file
are arranged chronologically, with a serial number assigned to each.
These serial numbers are given in the list below in square brackets.

This List follows largely the compilation of ratified treaties printed in
Charles J. Kappler, compiler, Indian Affars: Laws and Treaties, vol. 2,
Treaties (Washington: Government Printing Office, 1904), which takes
its text from the official publication in the United States Statutes ar Large.
Although the list depends heavily on Kappler’s Treaties, other compila-
trons and lists of treaties, discussed below in “Sources for the Study of
American Indian Treaties,” have been used, as well as an unpublished
“List of Ratified Indian Treaties,” prepared by Robert M. Kvasnicka for
volume 4 of the Smithsonian Institution’s Handbook of North American
Indians but not published in the Handbook.

The date of proclamation is the date when the president formally
confirmed the treaty, signed it, and affixed the great seal of the United
States. This date, sometimes called date of “ratification,” is provided in
most cases by Kappler. Where there is a question, the original document
in the Ratified Indian Treaties file, Record Group 11 (M668), has been
followed. Six treaty documents not included in the list are considered
at the end.
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A bar graph (p. 503) displays the concentration of treaty making in
chronological order, but it shows only the number of treaties cach year
and does not distinguish between important treaties and minor ones.

A map (pp. 504-5) shows the council sites for the treaties. Sources
for the map: Each ratified treaty, usually in the title and sometimes also
at the end of the treaty, indicates the place at which the treaty was
signed. Some of the locations—for example, established cities and well-
known military posts, were easy to pinpoint. But many—Ilike shifting
Indian villages, Indian agencies, or temporary encampments in the
Indian country—were more difficult to determine. Modern commercial
atlases and state maps were useful if the old place names continued.
Especially helpful were the maps in Charles Royce, Indian Land Cessions,
and the maps in James Truslow Adams, Atlas of American History.
Edward E. Hills The Office of Indian Affairs, 1824-1880: Historical
Sketches helped to trace the location of Indian agencies at which treaty
councils were held. T have also used the files of old maps of the American
Geographical Society, now located at the University of Wisconsin-
Milwaukee, and was helped in some especially difficult cases by Ralph
E. Ehrenberg, chief of the Geography and Map Division of the Library
of Congress, and his staff.
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Omitted Treaties

The following “treaties” are omitted from the foregoing
table, although arguments can be made for their inclusion.

1. Agreement with the Five Nations, approved by the Senate, March
26, 1792, and proclaimed by the president, April 23, 1792. This
single article provided an annuity of $1,500 for “clothing, do-
mestic animals, and implements of husbandry, and for encourag-
ing useful artificers to reside in their villages” The proclamation
appears in the State Department Ratified Indian Treaties file as
no. 19 (M668, roll 2, frames 249fF). It is printed in American
State Papers: Indian Affairs, 1:232, and in Kappler, Treaties, Ap-
pendix, 1027. The Senate action is in Journal of the Executive
Proceedings of the Senate, 1:116. The annuity is incorporated in
the seventh article of the treaty with the Six Nations, November
11, 1794, Kappler, Treaties, 36, where Kappler erroneously notes,
“It appears that this treaty was never ratified by the Senate”

5 Contract between the Seneca nation and Robert Morris, Septem-
ber 15, 1797. This document appears in the State Department
Ratified Indian Treaties file as no. 27 (M668, roll 2, frames 328fF.).
It is printed in Appendix 1, Statutes at Large, 7:601-3, and in
Kappler, Treaties, Appendix, 1027-30. The treaty was approved
by the Senate on December 12, 1797, with the condition, “as
soon as the President shall be satisfied that the investment of the
money has been made conformably to the intention of the said
treaty” Journal of the Executive Proceedings of the Senate, 1:254—
55. President John Adams proclaimed the treaty on April 11,
1798 (see M668, roll 2).

3 Convention between the Oneida Indians and the State of New
York, June 1, 1798. This document appears in the State Depart-
ment Ratified Indian Treaties file as no. 28 (M668, roll 2, frames
334fT.). The Senate unanimously approved the treaty on February
13, 1799. Journal of the Executive Proceedings of the Senate, 1:312.
President John Adams proclaimed it on February 21, 1799 (sce
M668, roll 2). It is not printed in the Statutes at Large or 1n
Kappler, Treaties.
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4. Treaty between the State of New York and the Oneida Indians,

June 4, 1802, and treaty between the State of New York and the
Seneca Indians, August 20, 1802. These treaties (with two others)
were submitted to the Senate by President Thomas Jefferson on
December 27, 1802. They are printed in American State Papers:
Indian Affairs, 1:664—66. The Senate approved them unani-
mously on December 31. Journal of the Executive Proceedings of the
Senate, 1:428. They were never proclaimed by the president and
do not appear in the State Department Ratified Indian Treaties
file; they are not printed in the Statutes ar Large or in Kappler,
Treaties.

Treaty with the Sioux, September 23, 1805, concluded at the
mouth of St. Peter’s River by Zebulon Montgomery Pike. This
treaty is not in the State Department Ratified Indian Treaties file,
but it was approved by the Senate on April 16, 1808, with an
amendment specifying payment of $2,000. Journal of the Executive
Proceedings of the Senate, 2:77, 78, 80. It seems, however, never
to have been proclaimed by the president. It is printed in Ameri-
can State Papers: Indian Affairs, 1:753-54, and in Kappler, Trea-
ties, Appendix, 1031.



APPENDIX C

Ratified Agreements with
Indian Tribes, 18721911

The agreements are listed here chronologically by date of
signing, with the names of the Indian tribes affected and the commis-
sioners for the United States. For cach agreement the date of ratification
and the location in the Statutes ar Large and in Kappler, Indian Affars:
Laws and Treaties are given. Although in most cases the full agreement
is printed in the Stazutes ar Lazge, in a few cases only the ratification is
indicated. In these instances Kappler usually supplies the text of the
agreement in a footnote.

Many agreements were negotiated by specially appointed commis-
sioners. Some were made by the Jerome Commission or the Dawes
Commission; others were negotiated by Indian Inspector James Mc-
Laughlin. In a few cases no commissioner is named in the document.

It will be noted that some of the agreements (as was the case also
with treaties) were ratified or confirmed by Congress a considerable
time after they were negotiated. Many of the agreements were ratified
by special acts of Congress. For others the ratification was included in
an Indian appropriation act. Some (which do not appear in this table)
were never ratified.

I have been helped by an unpublished “List of Documents Concern-
ing the Negotiation of Ratified Indian Agreements,” prepared by John
H. Martin, which is used as a finding aid in the National Archives, I
have also used two lists, kindly furnished me by Robert M. Kvasnicka,
who prepared them for the Smithsonian Institution’s Handbook of North
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American Indians, though they were never used in that publication. One
of the lists shows chronologically the ratified agreements, the other the
unratified agreements. Differences in the various lists come from differ-
ent judgments about what constituted a separate agreement and about
which agreements were in fact ratified.

There is no segregated file of agreements in the records of the National
Archives, and material on the agreements is dispersed throughout larger
collections. This is not critical for research (aside from the lack of an
authorized list of such agreements) because official documentation i1s
readily available in published form.

When the Senate considered treaties, under the formal constitutional
provision of giving advice and consent, it did so in executive session,
and only the treaties, when finally ratified, were published in the Stazuzes
at Large. Other material such as instructions to the commussioners,
reports of the commissioners, council proceedings, and recommenda-
tions of the president, the secretary of war or secretary of the interior,
and the commissioner of Indian affairs must be sought in manuscript
form in the National Archives or in disparate published sources. Since
the ratified agreements, on the other hand, were regular statutes of
Congress, all the documentation sent to Congress by the president or
the secretary of the interior when ratification of an agreement was
sought is usually found attached to the letter of transmirtal from the
executive branch and published by Congress. In addition, the agree-
ments can be traced in the Congressional Record as they made their way
through Congtess, and often, too, in printed reports of the Committee
on Indian Affairs in the House and the Senate. A good place to track
down such material is in the various chronological sections of the CIS
US Serial Set Index, under “agreements.”
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APPENDIX D

Unratified Treaties

This volume deals primarily with Indian treaties that were
approved by the Senate and ratified by the president of the United
States, thus becoming effective as the “supreme law of the land”
Although some cases of rejection by the Senate or of failure of the
president to ratify and proclaim the treaty have been noted, no attention
has been paid to the large bulk of documents that might be classified as
unratified treaties.

Ratified treaties are reasonably easy to define, despite a few problem
cases, for the process usually included congressional authorization,
formally appointed and instructed commissioners, submission to the
Senate by the president for its constitutional action (often with attached
recommendations from the commissioner of Indian affairs, the secretary
of war or interior, and the president), Senate resolutions of approval
(sometimes with amendments), assent of the tribes to any amendments,
and proclamation by the president attested by the secretary of state. For
many treaties, journals of proceedings exist. If the Senate voted to reject
the treaty, the document is easy to identify as an unratified treaty. But
the ratification process could be interrupted also at other stages; the
- president could refuse or neglect to submit it to the Senate or fail, in
the last instance, to ratify and proclaim the document even though it
had been approved by the Senate.

The great majority of the treaties included an article that clearly stated
when the treaty would be binding, in some such words as these: “This
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treaty shall take effect and be obligatory on the contracting parties, as
soon as it is ratified by the President of the United States, by and with
the advice and consent of the Senate of the same” In a few instances
special conditions were set; for example, that the treaty would take
cffect only when approved by the tribe in full council, that rejection of
specified articles by the president or the Senate would not invalidate the
rest of the treaty, or that changes could be made in the treaty by the
government (a blanket authority not dependent upon Indian assent).

In addition, there are numerous cases in which agreements were
made with the Indians by Indian agents, mulitary personnel, or others,
which may never have entered, and certainly did not get through, the
formal ratification process. There are no set criteria for determining just
what makes an “unratified treaty.” and lists that have been compiled vary
greatly in number of items. Robert M. Kvasnicka, long-time curator of
Indian records in the National Archives, produced a list in the 1970s
that had 150 entries, but Kvasnicka admitted that the list was not
definitive. “Unratified treaties” he said, “are scattered throughout the
BIA and military records, since unauthorized persons frequently made
agreements with Indian groups and tried to pass them off as treaties. |
tried to capture as many of these as I could, but I couldn’t begin to
cover all the pertinent military records.”

Vine Deloria, Jr., in drawing up a list of Indian treaties and agree-
ments in 1973, faced the same problem and found no casy solution.
“The Apaches, for example?” he noted, “were continually making agree-
ments with officers of the Army in the field during the period in which
they fought against the United States for the possession of the American
Southwest. Are these field agreements considered treaties, which they
certainly were in a political and military sense, or are they simply
agreements of the period since they were rarely ratified by Congress
according to its Constitutional powers?” Deloria argues for the inclusion
of some documents as “treaties” even though they were not ratified.
“Because they were signed by the tribes concerned good faith? he
writes, “we consider them as valid treaties which must be included in
any book on Indian treaties and agreements. That the United States did
not uphold their validity in the final analysis does not mean either that
the tribes did not consider them seriously or that the United States did
not gain a great benefit from them.”

1. Kappler, 2:32, 134, 627, 884.

2. Letter of Kvasnicka to author, November 18, 1983, with “List of Unratificd Indian
Treaties (Revised)” attached.

3. A Chronological List of Treaties and Agreements Made by Indian Tribes with the United



UNRATIFIED TREATIES 519

The compilation of documents by the National Archives from Record
Group 75 entitled Documents Relating to the Negotiation of Ratified
and Unratified Treaties with Various Indian Tribes, 1801-1869 (1494)
devotes three of its ten rolls of microfilm to unratified treaties, 1821-
1869. In many cases this file contains the original treaty with signatures.
There is, unfortunately, no list of the treaties included, but Kvasnicka’s
list shows eighty-seven treaties from these rolls of microfilm.

The index for the State Department Ratified Indian Treaties file
includes thirty-two cards for treaties listed as unratified, but the treaties
themselves are not present except for seven included in the file under
no. 274a*

Charles J. Kappler, in volumes 2—5 of Indian Affairs: Laws and
Treaties, prints forty-seven unratified treaties. His prefaces to the various
volumes refer to these treaties as “several old Indian treaties which it
was not possible to procure when the volume containing the treaties
was prepared” or “a number of unratified treaties with Indians in whose
behalf legislation has been enacted or is pending in Congress and which
treaties have a bearing on such acts of Congress or pending legislation”

The treaty substitutes known as agreements that were used after the
end of treaty making in 1871 also faced the problem of nonapproval by
Congress after they had been formally negotiated with Indian tribes. In
one notable case concerning the Colville Reservation, it was not clear
whether Congress had ratified an agreement of 1891 or not, until the
Supreme Court in 1975 decided that it had.¢

There is no doubt that failure to ratify treaties or agreements caused
considerable confusion and hardship. In some cases, however, the
government fulfilled the stipulations despite the lack of ratification and
proclamation.

States (Washington: Instirute for the Development of Indian Law, 1973), 1-2. It 1s clear
that I have not followed his list in this work.

4. Ratified Treaties (M668, roll 1; roll 10, frames 4471L.).

5. Kappler, 3:ii1; 4:v. A similar statement 1s1n 5:v.

6. See discussion of the case, pp. 323—24 above.
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The California Indians

For the numerous small bands of Indians in California,
the treaty system failed altogcether, showing both the difficult problems
that faced the treaty commissioners and the inability of the federal
government to substitute any cffective alternative policy to provide
protection for the Indians from the onrush of miners and agricultural
settlers.!” Federal officials were especially ignorant concerning the Cal-
ifornia Indians, and the three men sent to Californiain 1850 to negotiate
treaties with the Indians shared their ignorance. As a group, the com-
missioners signed a treaty in March 19, 1851, with Indians whom they
took to be leaders of six tribes in the San Joaquin Valley, and on April
29 they made another treaty with sixteen more tribes. Later, in order
to speed the work, the commissioners split up, cach moving to a
designated region to continue the treaty making. By January 7, 1852,
the commissioners and the Indians had signed cighteen treaties.'®

in Kansas after 1854 is in Paul Wallace Gates, Fifty Million Acves: Conflicts over Kansas
Land Policy, 18541890 (Ithaca: Cornell University Press, 1954). What happened to the
Indian reserves in Kansas is described in H. Craig Miner and William E. Unrau, The End
of Indian Kansas: A Study of Cultural Revolution, 18541871 (Lawrence: Regents Press of
Kansas, 1978). For the complicated story of the indefinite land grants (confirmed by an
1855 treaty) made to certain Wyandot Indians when they moved from Ohio, see Homer
E. Socolofsky, “Wyandot Floats)” Kansas Historical Quarterly 36 (Autumn 1970): 241-
304. The pertinent Wyandot treaties are in Kappler, 2:677-81, 960, 963.

17. Indian policy in California bas been well documented in two older works: William
H. Ellison, “The Federal Indian Policy in California, 1846-1860," Mussissipp: Valley
Historical Review 9 (June 1922): 37—67, and Alban W. Hoopes, Indian Affarrs and Their
Administration: With Special Refevence to the Far West, 1849-1860 ( Philadelphia: University
of Pennsylvania Press, 1932), 35-68. The story is told again in George E. Anderson and
Robert F. Heizer, “Treaty-making by the Federal Government in California 18511852
in George E. Anderson, W. H. Ellison, and Robert F Heizer, Treaty Making and Tireaty
Rejection by the Federal Government in California, 1850-1852 (Socorro, N. Mex.: Ballena
Press, 1978), 1-36.

18. The instructions of A. S. Loughery to Redick McKee, George W. Barbour, and
O. M. Wozencraft, October 15, 1850, are in Senate Ex. Doc. no. 4, 33-special session,
serial 688, pp. 8-9. The various reports of the three commissioners and journals of their
activity appear in the same Senate document. See also Alban W. Hoopes, ed., “The Journal
of George W. Barbour, May 1 to October 4, 1851 Southwestern Historical Quarterly 40
(October 19306): 14553, and 40 (January 1937): 247—61; and Chad L. Hoopes, “Redick
McKece and the Humboldt Bay Region, 18511852 California Historical Society Quarterly
49 (September 1970): 195-219. The treaties are printed in Kappler, 4:1081-1128. A
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In the treaties the Indians recognized the United States as sole
sovereign over the land ceded by Mexico in 1848, placed themselves
under the protection of the United States, and agreed to keep peace.
They ceded their claims in return for definite reservations specified for
them. Subsistence in the form of beef cattle was to be provided while
they were moving and settling on the reservations, and the government
promised to pay annuities in the form of clothing, agricultural imple-
ments, and livestock and to provide farmers, blacksmiths, and school
teachers for a period of years. The cighteen treaties set aside 11,700
square miles (7,488,000 acres) of land, about 7.5 percent of the state.!®

The three commissioners did their work rapidly, and they acted
without the detailed knowledge of the Indians that modern anthropol-
ogists can provide. Although 139 tribes or bands were represented in
the eighteen treaties, an enumeration in 1926 indicated that more than
175 tribes were not included in the treaties. Thirty years later, a study
conducted under Indian Claims Commission litigation reported that of
the 139 signatory groups, 67 were identifiable as tribelets, 45 were
merely village names, 14 were duplicates spelled differently without the
commissioners realizing it, and 13 were either personal names or
unidennfiable.?¢

In the end the irregularities did not matter, for the Senate, without
considering any amendments, on July 8, 1852, unanimously rejected
each of the eighteen treaties.?! There is some question whether, even at
the beginning, a majority of the Senate had intended to authorize
treaties of cession rather than mere treaties of peace and friendship, for
there was considerable feeling in Congress that the California Indians
had no land titles and therefore that no treaties were needed to extinguish
them. Other aspects of the treaties, too, militated against their ratifica-
tion. There was strong opposition from Californians, who saw large

copy of the Senate printing of the treaties, when it lifted the injunction of secrecy on
them on January 18, 1905, 1s in Documents (T494), roll 8, frames 410-45.

19. The calculations on areas ceded are those of Ellison, “Federal Indian Policy in
California,” 57, and have been generally accepted. The map of California in Royce,
Cessions, plate 7, purports to show the lands ceded (all of California west of the Sierra
Nevada) and the reservations established, but the map 1s based on faulty information and
assumptions. Robert E. Heizer, “Treaties,” in Handbook of North American Indians, vol. 8,
California, ed. Raobert F. Heizer (Washington: Smithsonian Institution, 1978), 703-4.

20. Heizer, “Treaties” in Handbook, 8:703.

21. Senate Ex. Proc., 8:390-94, 409-10, 417-20. The Senate resolutions are printed
without comment in “The Rejected California Treaties,” Indian Histovian 6 (Winter
1973): 23-25, and in Kappler, 4:1081-85 note.
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regions to be snatched from their grasp and reserved for the Indians,
whom they despised. Furthermore, the costs of the treaties had grown
to nearly $1 million, far beyond the total of $50,000 that had been
appropriated. The commissioners, working on the spot, had felt it
necessary to contract for large numbers of cattle to feed the Indians,
and they also provided for further subsistence and annuities in the
treaties. The new superintendent of Indian affairs in California, Edward
E Beale, argued strongly for the treaties, and Commissioner of Indian
Affairs Luke Lea agreed. But Lea was aware of peculiar circumstances
with regard to the treaties; he wrote to Secretary of the Interior
Alexander H. H. Stuart in transmitting the documents:

In considering this important and perplexing question, it should
not be forgotten that our Indian affairs in California, like everything
clse pertaining to that country, are in an extraordinary and anomalous
condition. Those entrusted with their management have had to
contend with manifold embarrassments and difficulties. That they
have made mistakes or fallen into error is by no means a matter of
surprise. It would be strange if they had not. Their conduct in some
respects has been improper. T allude particularly to their making
contracts for fulfilling treaties in advance of their ratification. In this
they certainly acted without authority.

Secretary Stuart wanted a special investigation made about the treaties,

but he was afraid that delay would be dangerous and recommended to

the president that they be submitted to the Senate for its decision.??
The federal government attempted then to make some provision for

22. Beale’s report to Lea, May 11, 1852, Lea’s report to Stuart, May 14, 1852, and
Stuart to the president, May 22, 1852, are in Senate (RG 46), Sen 32B-C2; they are
printed in a note in Kappler, 4:1085-89. The question of the nonratification by the
Senate is thoroughly treated in Harry Kelsey, “The California Indian Treaty Myth”
Southern California Quarterly 55 (Fall 1973): 225-38. Kelsey considers and rejects the
idea that there was a conspiracy by the Senate to keep information about the treaties
secret and argues for the importance of the question of Indian land titles in the rejection
of the treaties. A strong statement about California opposition to the treaties 1s William
H. Ellison, “Rejection of California Indian Treaties: A Srudy in Local Influence on
National Policy” Grizzly Bear 37 (May 1925): 45, 86; 37 (June 1925): 45, supplement
7; 37 (July 1925): 67, reprinted in Anderson, Ellison, and Heizer, Treaty Making and
Treaty Rejection, 50-70. A good view of California sentiment against the treaties is
provided in “Majority and Minority Reports of the Special Committee {of the California
State Senate] to Inquire into the Treaties Made by the United States Commissioners with
the Indians of California” and “Scnate Committee Debate on Appropriation of Funds
for Aid to Indians of California Provided by the Three Trearv Commissioners,” printed
ibid., 37-49, 71-122.
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the California bands outside the treaty system, and a number of small
reservations were established, but the Indians had no clear title to the
land, were beset by aggressive white land seekers, and lived on a kind
of government dole on the few spots saved for them. Whatever the
difficulties, the United States clearly decided to forego any more treaties
with these rapidly disappearing Indians. In 1864, when a purported
treaty of peace and friendship between the United States and the Indians
of Hoopa Valley was sent to Washington by the Indian agent Austin
Wiley, the commissioner of Indian affairs replied that the government
did not contemplate any more formal treaties with the California tribes.
Ifany agreements were made with the Indians, the papers should simply
be signed by the chiefs to show their commitment and then forwarded
to the Indian Office.23

Treaties in the Oregon Country

In the Oregon Country carly attempts at treaties were
hardly more successful than those in California. The Territory of Oregon
was not created until 1848, two years after United States title to the
region south of the forty-ninth parallel was recognized by Great Britain.
The territorial governor was eager to remove the Indians from the areas
of settlement, and the territorial delegate in Congress pushed through
a law in 1850 that called for the appointment of commissioners to
negotiate treaties with the Indians of Oregon for that purpose. The law
also authorized a superintendent of Indian affairs distinct from the
governor, a position to which Anson Dart of Wisconsin was appointed.?*

On October 25, 1850, three commussioners, including the new
territorial governor, were appointed to negotiate treaties with the Indian
tribes in Oregon Territory. The goal of the government, they were told,
was to free the land west of the Cascades entirely of Indian title and to
move all the Indians to some spot to the east. Their instructions made
it clear that the payments stipulated for the ceded lands were to be in
objects beneficial to the Indians—agricultural assistance, blacksmiths
and mechanics, farmers to teach cultivation, physicians, and “ample

23. William P. Dole to Wiley, October 3, 1864, CIA AR, 1864, serial 1220, p. 282.
24. 9 Stat. 437; Lea to Dart, July 20, 1850, CIA AR, 1850, serial 587, pp. 148-51.



