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Title 25—Indians
	 Chapter I—Bureau of Indian Affairs	 2.i

PART 1—APPLICA8ILITY OF RULES
OF THE BUREAU OF INDIAN AF-
FAIRS

t	 1Reserveri I
Applickt‘itit y or regulations and re-

served authority of the Secretary of
the Interior.

1 3 Scope.
1 4 State and local regulation ot the use

of Indian property.
1.10 Availability ot forms.

AtrrstoorrY; The provisions of Vats Part 1
issued under 5 U.S.C. 201; R.B. 463,26 U.S.C. 2.

Snor.cr' Tbe proclaim:1e of this Part 1 ap-
pear at 26 P.R. 3124, Apr. 12. 1960, unless
bt,herwl>e note.

4 1.1 tltreervedl
t 1.2 Applirability of regulations and re-

mtrwrtl nu t/writ ,' of the Secretary of
the foteriur.

The ie g ulations In Chapter I of Title
2i, of tee- , Code of Federal Regulations are
of tient-net applice non. Notwithstanding
any limitations cotittained in the regula-
tions of this Chapter, the Secretary
retain:. the ',ewer to waive or make,
excepteens to his reguletions as found
in Chapt • r I of Title 25 of the Code of
Fede ral Reg ulations in all cases where
permitted by law and the Secretary finds
that suria waiver or exception Is in the
teat inter( st of the Indian ► .

a 1.3 Seope.
Chapters I and II of this title contain

the bulk of the regulations of the De-
partment of the Interior of general ap-
plication relating to Indianaffairs. Sub.
title B. Chapter I. Title 43 of the Code or
Federal ReLi. uletions contains rules relat-
ing to the relationship of Indians to pub-
lic lands and townsites. Subtitle A of
Title 43 of the Code of Federal Regula-
tions has application to certain aspects
of Indian affairs and, among other
Hangs, governs practice before the De-
partment ei the Interior, of whieb the
Bureau of Indian Affairs Is a part.
Indian health matters are covered in 12
CFR Part 3ti. Title 30 of the Code of
Federal Iteeulations contains regulations
on oa and gas and other mining opera-
tions which, under certain circum-
stances. raay be applicable to Indian
resources.
§ l.4 State and local regulation of the

u>e	 lietian prope•ty.

tai Excep t as provided in paragrapb
b of tri..3 section, none of the laws,

ordinances, coder, resolutions, rules or
other re;tiiailuns of any State or politi-
cal subclivinon thereof Limiting, zoning
or otherwise governing, regulating, or
controlliag the use or development of
any real or p•rsonal property , including
water natal, shall be applicable to any
such prooert y lea eed from or held or used

tinder a g reement with and belonging to
any Indian or Indian tribe, band, or coin-
naunity that is held in trust by the
Uniten States or Is subject to a restric-
tion -against alienation imposed bY the
Uni ted S Cates.

:in The Secretary of the Interior or
his authorized representative may in
specific cases or in specifie geographic
areas adopt ur make applicable to Indian
lands all or any part of such laws, ordi-
nances, codes, resolutions, rules or other
regulations referred to in paragraph
of this section as he shall determine to be
in the best intereat of the Indian owner
or owners In achieving the hi ghest and
best use of such property. In determin-
ing whether, or to what extent, such laws,
ordinanees, codes, resolutions, rules or
other regulations shall be adopted or
made applicable, the Secretary or his
authorized representative may consult
with the Indian owner or owners and
may consider the use of, and restrictions
or lintitations on the use of, other prop-
erty in the vicinity, and such other
factors as he shall deem appropriate.
130 P.R. 7620, Juno 9, 19651

§ 1.10 Availability of forms.
Forms upon which applications and

related doctunents may be filed and upon
which rights and privileges may be
granted may be inspected and procured
at the Bureau of Indian Affairs, Wash-
ington, D.C.. and at the office of any
Area Director. or Agency Superintendent.

PART 2—APPEALS FROM AD-
MINISTRATIVE ACTiONS

Sobstirt A—General

	

2.1	 Definitions.

	

2.2	 Applicability,
1.3 Who mall appeal.
2.4 Notice of w irololstratIve action.
Sobpart B--Appeols to the Arta 0 n1*(10f Of to

the Commistionor
2.10 Appeal. how taken: time limit
2.11 Service of petition and of other docu-

Merit&
2.12 Answers.
2.13 Action by .1..r,)a Director or Commis-

sioner oil appeal.
2.14 Iliffect of fullura to appeal.

sei,pori C.—Apptols to th• Secratary
2.21 Right or appeal to the Secretary.
2.22 Appeal, bow taken; time limit.
113 Service of petition and of other docu-

ments.
224 Answers.
3.25 Finality ”fue

p_orocockoa,

1 al When fn clocualcut la Died.
133 Pa• cord addreaa	 0
2 33 ServIce
2 34 Computation of time for fl ti Nt and%)

arTvIcz,
2 15 Extenalona of time.
2 3tS StIMM as y dismissal.
2 37 b...cifie of review.

SouncL. The provisions of thls Part 2 sip- 4,,
pear at Si) P.R. 9106, Sept. 22, 1960, unloaa
otherwtse rioteci.

Subpart A—General	 0
§ 2.1	 Definitions.

As used in this part: 	 0
(at "Person" includes any Indian or

nori -Indian indivldual, corPoratiou,
trite, or other organization.

"Interested party" MNalk5 any C
person whose interests would be ad- 3
versely affected by proceedings conduct- (D
ed under this part.

Cc) "Petitioner" mean.s a_nY DcrSon
WhO fileS an appeal under this part.	 0

cci "Appetit" means a writteo request
for eorrection of an ecalon or decision
claimed to violate a person's leg al rights
or privileges.

(e) "Com plaint" means a written re-
quest for correction or reconsideration
of an action or decision claimed to be
leg all • or admintstratively incorrect but
not violative of the complainant's own
leg al ri g hts or privileges.

cia "Right" means a favorable posi-
tion in a leg al relationship, the continued
tnie.yineut of which may not be with-
a rawn save by a, change in fundamental
constitutiolial law.

"PrieLloge" means a favorable
heiutIon a le: n til relationship. the con-
tinued enjoyment of which may be with-
deawn only upon a change in law, statute
oc reg uiations upon which the reletion-
ship is Ian cd.
"-; 2.2	 Aelilirahility.

This pert p rovides Repeals procederes
con'ection of riet!oos or

decisions by officials of the Bureau of
Indian affairs where the action or deci-
sion is protested as a violation of a right
or privileee of the appellant. Such
rights or p rivile ges must be based upon
fundamental constitutional law, a ppllca-
ale Fede: al nace lle:, treatte.,. ',Ilion De-
ParIrneotid

SUBCHAPTER W—MISCELLANEOUS ACTIVITIES

S U BC: I I A PTER W—MISCELLAN EOU S ACTIvITIES

f'o rt

251	 Licensed Indian traders.
25'2 Traders on Navajo, Zuni and Hopi Reservation,

254 Op • ration of U. S. M. S. "North Star" 1.),A • een Seattle, Wash., and

stations of the Bureau of Indian Affairs and other Government agencies,
Alaska.

255	 Usc of Columbia River Indian in-lieu fishing sites.

256 Off-reservation treaty fishing.
257 Resale cf lands within the Badlands Air Force Gunnery Range (Pine Ridge

Aerial Gunnery Range).

APPENDIX — EXTENSION OF THE TRUST OF RESTRICTED STATUS OF
CERTAIN INDIAN LAN Cis

SUBCallePTER A—PROCEDURES; PRACTICE

SUBCHAPTER A—PROCEDURES; PRACTICE

Sec.

I

CD
CO

AUTHORITY: The provisions of thla Part 10
tHILHT R.S. 463. aes. 6 1.3.3.C. 301. 25<

1.7.6.0 :1, 9.
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O
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Title 25—indians
	 Chapter I—Bureau of Indian Affairs	 2.31

with the Area Director or the Commis- 	 5 2.2 3 Svc-siv e of P.,,ition and ot other
stoner within 15 days after service. If
an answer is not filed within the time re-
quired, a default will not result but the
answer may be diriregarded in deciding
the appeal.

tons appear in the FLDERkl. RECIS2I2
and, where of general application in In-
dian affairs. in Title 25 of the Code of
Federal Regeltations. -Appeals" shall be
processed In accordance with the reg

-ulations in this part. "Complaints." on
the other hand, may be either Informally
or formally made and ordinarily first
presented to the office immediately re-
sponsible for the action or decison ques-
tioned and thereafter it necessary to
higher officials. Ari action or decision
which Is subject to appeal shall be re-
duced to writing by the official making
the decision either at his own instance
or upon request of the petitioner. The
appeal procedures IA this part do not
apply to decisions made under statutes
or other regulations which provide
speclflc appeals procedures, nor to "com-
plaints.-
§ 2.3 Who may •ppeal.

In accordance with the procedures in
this part, any tnterested party adverse-
ly affected by a decision of an official
under the supervision of an Area Direc-
tor of the Bureau of Indian Affairs may
appeal to the Area Director; an appeal
may be taken to the Commissioner of In-
dian Affaira from a decision of the Area
Director; and an appeal may be taken
to the Secretary of the Interior from a
decision of the Commissioner.
e 2.4 Notice of adirninistrative action.

Notice ahall be given of any action
taken or decision made from which an
appeal may be taken under the regula-
tions In this part, to any Indian or In-
dian tribe whose le gal rights or privi-
leges are affected thereby. Thia notice
shall be in writIng and shall be given by
the official making the decision or taking
the action. Failure to give such notice
shall not affect the validity of the action
or decision, but the ri ght to appeal
therefrotn shall continue under the
regulations in this part for the periods
hereinafter set forth.

priate in the preparation of any appeal
by an Indian or Indian tribe. 'Me peti-
tion should give an identification of the
case a statement of reasons for the ars-
peal and any arguments the petitioner
wishes to make. The petition must be
received in such office within 20 days
after the date of the mailing of the no-
tice of the decision complained of to the
Petitioner unless further time is granted
pursuant to the regulations in this part.
The petittoner also may file an addi-
tional written statement of reasons and
arguments or briefs with the Area Di-
rector or the Commissioner withirt 10
days after the filing of the petition.

(b) Whether or not the decision com-
Platried of will be suspended during the
appeal will be svithin the dLscretion of
the officer to whom the appeal LS made.
Ile may require an adequate bond to pro-
tect the interest of any Indian, Indian
tribe, or other parties involved.
§ 2.11 Service of petition and of other

documents.

(a) The petitioner, or the offic,er with
whom the petition Is filed when the Peti-
tioner is an Indian or Indian tribe not
represented by counsel, WISH serve a
copy of the petition and of any addi-
tional written statement of reasons, ar-
guments, or briefs on each interested
party known to him as such, in the Mall..
ner prescribed in § 2.33, at the time of
Ming thereof. Failure to serve within
the time required may subject the ap-
peal to summary dismissal as provided
in § 2.36. Proof of such service as re-
QuIred by § 2.33 must be tiled with the
Area Director or Commissioner within
15 days after service unless filed with the
petition or with the additional state-
ment of reasons, arguments or briefa.
§ 2.12 knower*.

If any party served with a petition
wishes to participate in the proceeding
on appeal, he must file a written answer
within 20 days after service of the peti-
tion upon him. If an additional state-
ment of reasons Is filed by the petitioner,
the interested party shall have 10 days
after service thereof within which to an-
swer. Answers must be Sled vrith the
Area Directer. the Commissioner, or
other Bureau emplo yee with copy to the
Commissioner, whichever Is appropriate,
and be served on the petitioner tri the
manner prescribed In 3.33 at the time
the answer le filed. Proof of such serv-
ice. as requir • d by § 2.33, must be filed

§ 2.13 Action by Area Director or Com-
mitutioner on appeal.

The Commissioner or the Area Direc-
tor will render a written decision in each
case appealed to him, copies of which
will be mailed to all interested parties.
§ 2.14 ElTect of failure to appeal.

When any party falls to appeal a dee
cLsion of the Superintendent, Area Di-
rector, or the Commissioner, that deci-
sion shall be final as to such party and
will not be disturbed except for fraud or
gross irregularity, or where it is found
by higher authority that the failure to
appeal on the part of an Indian or In-
dian tribe would result In an inequity or
injustice to the Indian or Indian tribe.

Subpart C—Appeals to the Secretary

§ 2.21 Right of appeal to the Secretary.
Any party adversely affected may file

an appeal from a decision of the Com-
missioner to the Secretary except a de-
cision which received the Secretary's aP-
proval at the time it was made.
§ 2.22 Appeal, how taken; time limit.

O.) An interested party who wishes
to file an appeal from a decision of the
Commissiorer to the Secretary must flle
a written petition with the Commis-
sioner that he wishes to appeal. The
petition must give an identificatton of
the case, a statement of the reasons for
the appeal and any arguments the peti-
tioner wishes to make. The petition
must be received in such office within 20
days after the date of the mailing of the
notice of the decision complained of to
the petitioner. The petitioner also maY
file an additional statement of reasons,
argurnents, or briefs with the Commis-
sioner or Secretary within 10 days after
the Sling of the petition.

(b) Whether or not the decision com-
plained of will be suspended during the
appeal will be within the discretion of
the Secretary He may require an ade-
quote bond to protect the interest of any
Indian, Indian tribe, or other parties
InVOlVed

Tae petitioner, or the Commissioner (-)
when tlee petitioner is an lachari or In- cy)
dlan tribe not represer ted by counsel,
shall serve a copy of the petition and a>
any accompanying written statement of 1.\)
reasons, ar(,uments or briefs on each
interested party known to him as ,sucti. CO
in the manner pre.scribed In § 2.33 at 6
the time of filing the petition and at <
the time of filing any additional state-
ment of reasons, arguments or briels, 0
Failure to serve within the time required -.?`,
may subject the appeal to summar y (Bs- 43:
missal as provided in 5 2.36. Proof of
such service as required by 4 2.33 must be 0
filed with the Secretary within 15 days
after service unless filed with the peti- C)
tion or with the additional statement of
reasons, arguments or briefs. 	 0
§ 2.24 Answers.	

0
If a party served with a petition we.shes Cs,

to participate in the proceedin g on ap-
peal, he must file a written answer
within 20 days after service of the peti- ,a•e°
taon upon hun. If an additional state- cri
meat of reasons is flled by the petitioner. 0
the interested party shall have 10 days 2.a.
after service thereof elthln which to
answer. Answers must be flied with the
Secretary and be served on the pett- 21.
tioner in the manner prescribed in § 2,33 ti
at the time tae answer is filed. Proof of CI
such service as required by 1 2.33 must 0
be fi]cd with the Secretary within 15 es)
days after service. If an answer is not j'atj
filed within the time required, default
will not result but the answer may bo
disreg arded in deciding the appeal.	 CO
§ 2.25 Finality of deri*ion.

No further right of appeal or request
for reconsideration exists within the De- CO
partment of the Interior from a decision a)
of a Secretarial Officer, except when he CO
finds as a matter of discretion that re- 0
consideration should be had in order to 0
avoid injustice and such decision shall
constitute the final administrative ac- (-6)-)
riots. Cop ies of such decision will be
mailed to all interested patties

Subpart 0—Procedures

§ 2 '31 ‘.\ h" ° ` 1°`")"'"' i ` (""I'
A document is proper13- filed when

ree6ved In the ocnye of the ()Metal with,
when	 Is requir: . cl during re..;u-
hir . dh,u, hours	 No	 formalitY
is req uited. a slmplfi letter

Subpart 11--Appeals to the Area Di-
rector or to the Commissioner

§ 2.10 Appeal, how taken; time limit.

tai An interested party who wishes
to appeal to the Area Director or Com-
missioner shall initiate his appeal by
Ming a written petition with the official
who made the decision. Such official
requested b y an Indian or Indian tribe
shall render such aaststance as Is a ppro-
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of hidian Affairs

lat lnipleinentation procedure•.
(a Leaders of communitic; selected

participate in the pro g ram • ill moct
the :daft- of the Bureau of friction Affiii4
Agency that serves their corommittica to(p
familittitaft themselves \tint all aspecv oft.,․)
the • urrent Bureau program
locality. The govetning bc,cly will tlitileo
prepare recommendations for chan ges in
the Bureau p rog ram that it feels wil12
support the comp rehensive develoPrilenf,...,1
plans of the community. These recorn-Z-=-;
mendations will be discu.ssed with the 41.
Agency staff to determine if the Super-
intendent has the authorit y to tropic*
merit them. When agreement ts rearlied 0
on those recommendations which are
within the Su perintendent's authority.
he will im plement them providin g the
changes proposed will not advers.q y af_ 0
fcct services to other communities. All 0
RAP recommendations will be forwarded 0
to the area office.

thi The same p rocedures described for 3
ne gotiations at the Agency level will also
apply at the area office levet. fti addition. ""
when a commtimtY indicates 1t would
withi:: to exchange Bureau funds or staff
in a sm g le activity for knack or staff of
another activity. the Area Director wilt be
responsible for contacting other commu-
miles itothin his serviae a rezt to inform a)
them of the offer. When such an ex- CL.
change iR araacd to by all parties. the 0
Area Director will implement it. Other CA)

recommendations that are within his au- NS
thority and on which agreement ,5
reached will also be im plemented Mime-

CO

-13
(1)

(D
0.)

0

(4)
(3)

diately by the Area Director.
t o All RAP recommendation; will

then be forwarded to the Central Offiae
when: the negotiation process will be
repeated The Commissioner will be re-
sponsible for contacting otner area
offices to facilitate program exchanges
that aould not be made within a single
area.

(1 . Upon com pletion of the Central
Oeica naaatiations, the a g reement will
be sialiod iry the tribal nattier, the SuPer-
intendant. (he Area Director and the
Comnii:noner of Indian Affairs.

The Area Director will be restam-
sible for malang any c han ges in the stiff

-ing or p rogram of thc area office that are
niaas .....aly to im plement the agraament.

•	 •
represents. INhere a party is repre-
sented by more than one attorney, serv-
ice u pon one of the attorneys shall be
sufficient.
§ 2.34 Computation of time for filing

and service.

§ 2.37 Jeope of review.
When a inatter Is before an official

of the Bureau of Indian Affairs or higher
e echelon of the Department of the In-
e terlor on appeal, any information avail-
e able to the reviewtng officer may be used

and the appellant need not be repre-
sented by counsel. An appeal by an
Indian or Indian tribe received in an
office other than that to which It should
be properl y addressed shall be trans-'
mitted to the proper office and the appel-
lant advised. If such office is unknown
where received. It shall be rettu-ned to
the writer.
5 2.3e. Record otbiress.

L.'very interested party who files a doc-
ument in connection with an appeal shaft
state his address at the time of Initial
filin g in the matter. Thereafter, he
must promptly inform the official with
whom the filing was made of any change
in add ress, gi ving aPProprtate identifica-
tion of all matters in which he has made
such a filing : otherwise, the address as
stated shall be accepted as the proper
address. The successors of such party
shall likewise promptl y Latnr111 the offi-
cial of their interest in tbe matter and
state their addresses. II an interested
party falls to iurrush his address as re-
quired in this section, he will not be en-
titled to notice In connection with the
proceedings.
5 2.31 Service.

ia) Wherever thLs regulation requires
that a copY of a document be served,
service shall be made by delivering the
copy personally or by sending the docu-
ment by registered or certified mall, re-
turn receipt requested, to the address 01
record a.s required in S 2.32. Where a
Labe Is an interested party, service shall
be made on the authorized tribal official
or tribal governing body. Notice of a
decision is sufficient lt mailed by reg-
ular mail.

(b) A document will be considered
to have been served at the time (1)
ot acknowledgment, (21 of personal
service. (3) of delivery of a registered or
certified letter, or (4) of the return by
the post office of an undelivered regis-
tered or certified letter.

(ci In all cases where a party is rep-
resented by an attorney, such attorney
will be recognized as fully controlling the
same on behalf of his client, and
service of any document relating to th
proceeding upon such attorney shall b
deemed to be service on the party /3

Chapter i—Bureou

whether formally part of the record, ff
any, or not, but where reliance is placed
on Information not of record such Infor-
mation shall be identified as to source
and nature.

PART 5—RESERVATION
ACCELERATION PROGRAM (RAP)

Sec.
5.1 Purpose.
5.2 Applicant engliallty.
5.3 Application sub/Weston end acceptance.
6.4 Implementation procedures.

ADTHORITY: The provisions ot this Part,
issued under 5 U.S.C. 301.

Sotrace: 37 F.R, 23262, Nov.11,1972, unless
otherwise noted.

§ 5. I Purpose.
The regulations in this part govern

the procedures by which Indian or Native
Alaska communities may ne gotiate with
the Bureau of Indian Affairs to restruc-
ture the Bureau's programs.
§ 5.2 Applicant eligibility.

Applicant must be an Indian or Native
Alaska community currently receiving
services from the Bureau of Indian A/-
fairs or an intertribal or g anization rep-
resenting a group of such communities.
§ 5.3 Appliration submission and sc-

reptance•

(a) The governing body of the com-
munity or the intertribal organization
making application must support par-
ticipation in the Reservation Accelera-
tion Prog-ram by a formal restitution, The
resolution requesting participation in the
program may be submitted at anY time
to the Commissioner of Indian Affairs.

(b) If the applicant is a community
or communities served b • a sinale Bureau
of Indian Affairs Agency which serves no
other comenturities, the Commis.sioner of
Indian Affairs will, within 30 days after
the date the application is received, in-
form the applicant of the date when
negotiations may begin. In other cases,
the Commissioner will direct members of
his staff to meet with the applicant to
develop special procedures that are ac-
ceptable both to the Commissioner and
to the applicant. As soon as such p roce-
dures are accepted, a date for the start
of negotiations will be annoimced.

`) 2 32
	 Title 25—Indians

In computing any period of time pre-
scribed herein for filing or serving a
document, the day upon which the de-
c)sion or document to be appealed or an-
swered was mailed or served, or the day
of any othor event after which the desig-
nated period of time begins to run, Is not
to be included. The last day of the
period so computed is to be included
unles,s it falls upon a Saturday. Sunday,
or legal holiday.
§ 2.35 Extensions of time.

The period for filing or serving any
document may be extended or waived on
behalf of an interested party by the
officer to whom the appeal is taken, for
good cause found by the officer. The
Secretary In las discretion may extend
or waive an y time limitation established
by these regulations.	 -
§ 2.36 Summary dismissal.

An appeal to the Area Director, Com-
miasioner or the Secretary may be sub-
ject to summary dismissal by the officer
to whom it is made for any of the fol-
'oaring causes:

(a) /I a statement of the reasons for
the appeal is not included in the petition.

(b) If the petillota or additional state-
ment of reasons in support of the ap-
peal are not received or not served upon
the interested parties within the time
required.

(c) If proof of service of any docu-
ment, is not filed within the time required.
No appeal shall be distni ceed because of
a procedural error or Informality which
Is satisfactorily explained as being
the result of ignorance, mistalre, or cir-
cumstances beyond the control of the
appellant.
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e selection of ciirl, s,th-ict • tt shall be
de \cabin five , from the date of
notitica.tion. Otherwise, th• order of

iterence obtained in the ctrawlng will
forteited and his eelection may not be
.de prior to the selection of the holder
the next tiigtufst numbcr In the ("raw-
, unless, due to circumstances beyond
control, he is unable to appear. It
selection is not made before the

der of the won(' highest number to
has made hls selecti•n, then his

,riber shall be placed next in line. In
• event he again fails to make a sele-c-

fur himself or a member of hls
oil y , the Area Director or his author-
' representative shall make such co-
ttons as ma y be necessar y in order
it the selection proces.s may not be
Jul y delayed and the'. the schedule of
itments may be closed.
30.19 Disposition of iroprosernertis.

tny member owning Improvements on
ct idlected properl y by another mem-
may remove, or otherwise dispose of
Improvements, within a 60-day pe-

t from the date ot notification by the
•a Director to such member to dis-
e of such improvements. If In any
e the whereabouts ot the owner of

Improvements is not immediately
iwn, an atheism:it reasonable time
3 trc showed by the Area Director in

tvilich to locate the tier so that he. or
his duly appointed repies.entative, may
have an opportunity to remove or dis-
pose of such improvements.

§ 139.11 Submittal of allotment
uiG

Upon the completion of the allotment
selections, a certilled allotment schedule
containing the names eft the allottees, the
le gal descriptions of then selections and
other pertinent information, shall be
prepared by the Art, Direetor. The al-
lotment schedule shall be submitted to
the Secretary of the Ititerior, through the
Commissioner of Indian _Affairs, for ap-
Proval.
§ 130.12 Issuance of trust patents.

With the request Ior a pproval of the
a/lot:mint schedule. tar Area Director
shall also request the Secretary of the
Interior to authoriz• the Director, Bu-
reau ot Land Itlanag • intitt to issue trust
patents ior each of the selections in a.c-
cordance with the act r„.1 January 12,1891
(26 Stat. 7121, as smerded by the act of
March 2, 1917 (39 Slat. 959. 976
§ 130.13 Sperits1 in.truClions.

To facilitate the work of the Area Di-
rector, the Commi,sioner, Bureau of
Indian Affairs, may issue special instruc-
tions consistent with the rules and reru-
lations In this part.

SUBCHAPTER L-LEASING AND PERMMING

PART 131—LEASING AND
PERMITTING

I	 Definitions.
3 Oran ta of iero,es by secretary.
3 Cirents of lease* by owners or their

rtpr, • ,entati vea.
Uce of land of minors.

5 Soe •ial requtrementa and von-dont,
5	 Negotiation of leases.
7	 Adverttsernent.
0 Duration of leases.

Ciwnershin of improvement.
10 linittration for
l I C.,0s.'rvalitm, atK1 lar.<1 ltSC require-

naeht.
Sunteeses and Asrighmants.

33 1 . .v.-Er • t11 of	 and drAintge and
irrigation charges.

14 Violat1on ot lrbae
15 r tow Reaervat1on.
1F1 F,rt Belknap Res•rvation.
17 Cabazon, Augustlue • and Torrts-

Math-1oz Re,ervations, California.
18 Colorado River Reaervatlon,

Sec.
131.19 Grazing unite r‘c..Tted.
131.20 San Xnvittr and Salt ftiver Pima-

Maticopa. Reser vat10114,
Atrrnoarrr: The provisions of thls part 131

,i, tu,td under 5 17.3,C. 301. R.S. 463 and
485; 25 D.S.C. 2 and 0. Interpret or apply
sec. 3, 26 Stat. 795, se, :r1 Stet. 305. seca.
1, 2. 31 Stat. 229. 346, secs. 7, 12. 34 Stat. 646,
34 Stat. 1016. 1034, 35 Stat. 70, 95. 97, etc. 4,
38 Stat. 858, sec. 1. 341 Stat. 1211, 41 Stat. 416,
as untended. 151, 1222, nec. 17, 43 Stat. 638,
641, 44 Stat. 060, aa amended. B94, 1366, as
arnended. 47 Stat.	 eec. 17, 48 Stat. 904,•
988. 49 stat. 115. 1135, b,c, 66, 49 Stat. 781,
etc. 2, 49 Slat. 1967, 69 Sts.t. 745, 1067 • 00
Stat. 308. teen. 1, 2, 00 star. 9a2. sec. 6. 64
Stat. 45. sees. 1. 2, 4. 6, d, 84 Stat. 470, so
stat. 639, 640. 72 Stat. 063: 25 u s.c. 380, 393,
503a. 394, 395, 387, 402, 4Q2u, 403. 403a, 403b,
403e, 413. 416, 415a, 4161., 415c. 1150, 477, 635.

Souses: The provIstoto ut this Part 131
appear at 28 P.R.. 10988, Nov. 23, 1981, unless
otherwise noted.

Title 25—Indians30.10
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Chapter I—Bureau of Indian Affairs	 § 131.

§ 131.1 Definitiona. 	 termined heirs of a decedent's estate;

As used In this part:	 (4) the heirs or d • visees to Individually
owned land who have not been able to(a) "Secretary" nieans the Secretary agree upon a lease during the three-of the Interior or his authorized repro- month period immediately following thesentutIve acting under delegated author- date on which a lease may be enteredity.	 1nto• provided. that the land Is ItOl In(bi "Individually oivr •d hind" means use by any of the heirs or dein.s,es: andland or any Interest. aturnin held in trust 151 Indians who have g iven theby the United States for the benefit of retary written iiialionty to executeIndividual Indiana and land or any In-

terest therein held b y Individual Indians	 leases on trait 1),:ha.r.
b/ The i4ecretiity may grant leiLes onsubject to Federal restrictions s.gaInst the individually OV.,nori	 an adultalienation or encumbrance. Indian whose tviireitiJotit, 1.; IL:a:flown,

(ct "'Tribal land" means land or r.a3' on such terms as are necessary to pro-
interest therein held by the United tect and tri . C...cfVe SUCIt propc i • t y.State: in trust for a tribe, band, com- 	 The Secretary maY g rant Permitsmunity , group or tatellio of Indians, and 	 607ernment hind,
land that is held by a tribe band, coin-	 ""

,,1

munity, group or pueblo of Irictians sub- 	 § 131.3 Grmd.. uf le3,tes by ownera or
ject to Federal restrIctioes acainst	 their repr • n • otalt,es.
alienation or encumbrance. and includes 	 Thi• fo l lowing may g rant leases: it)
such land reserved for Indian Bureau in-duds, other than those non compos
adlninistrative purposes vellen it is not	 mentis,	 adults other than those non
Immediate ► y needed for such eiirPekes. compos camas, „ b„alf of their minorThe term also includes lorids	 hy the children, and on behalf ot minor children
United States In trust for an Indian to whom they stand In luco parent's
corporatioll chartered tinder sciition 17 of 	 •hen such childr•n du not have a legal
the Act of June 13, 19:31 , 48 Stat 984;	 re presentative, i3' the guardian. con-
25 U.S.C, 4761 This term /..150 includes	 servator or ott.nr tn.I.setary, ap pointed by
as• ignsr-erds of tribal hind. Unless the a state court or by n ti .bal court iiperat-
terms of the as,signment provide for the 1ng under an approved constitution or
leasiny of the land by the hoider of the law and order code, oi a minor or persons
assignment, the tribe must juin with the	 who arc nr.ii com•,, metals or ar• ottirr.

wise under legal di-g(billts, , (4) tribes orassig nee In the grant of a lease.
"Government land" means land, tribal corporatems , acting through their

other than tribal land • acquired or re-	 ar'Pre'Priate c'111""!'.
served by the United Shites for Indian § 131.4 11	 r	 ,4-se O. .an- ti. utmnra.
Burtau administrative purposes which The natural ur lei:al g uardian, or other
are not Inunediately needed fur the pur- person standing In loco parentls of
poses for which they were acquired or minor children who have the care and
reserved and laud transferred to or custody of such children may use the
placed under the iurisdietion of the Bu- individually owned land of such children
reau of Indian Affairs.	 during the period ot minority without

ie) "Permit" means a privilege rev- charge for the use of the land if such
°cable at wlll In the discretion of the use will enable swTh perr.-, on to en g a g e In
Secretary and not assignable, to enter on a business or other •nrerpme which will
and use a specified tract of land for A be beneficial to such minor children.
specified purpose. The terms "lease",
"lessor", an	 § 131.5 Special rtimirent • nts 	Pra.d "lessee". when used In this 	 viciftn,
part Include, when applicable, "permit"
"permitter", and "permittee", resPec- lei All leases made pursuant to the
tively regulations Li ill, part shail be In the

rorm approd	 t1tv	 and§ 131.2 Grande of lcuoc,	 Seereirtry.	 subject to	 written .Thpioval

	

The Secretary may grant leases on	 (b./ Except as oth • rr.tse provided in
individually owned land on behalf of: 	 this part no lease	 be a pproved or
tir Persons who are 4V.I /1 compos mends; granted at less than the present fair

	

I'D orphaned unnurs; 13, the uncle-	 annual renttii.

MI , 063 -7i-1i
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131.5	 Title 25—Indians Chopter 1—Bureou of Indian A:Toirs	 rit21.10

§I31.6 Negotiation of lc:Thea.	 years, except such lenses of land on the

(a) Leases of individually owned land 	 Hollywood , i: A. : n ILL I 1, Dania, onessos.
tion, Fla.: the Nevem Lteservatieto arts ,

or tribal land may be negotiated by those N. Mex,, and tnale the Palm Serino,:owners or their representatives who may	 •
execute leases pursuant to § 131.3. 	 Retervettion, Ci•:: • the Southert: Oix

Oat Where the cwnere of a majority Reservation, a; • 1 ..: tne Fort Nionave
Interest, or thelr representatives. who Reser • ation. Collis Ariz , tied Ne • .; the

may grant leases under ; 131.3, have ne-	 raaamia I•1,1 ' :1 ' '1 '- ' % s ti ", n. Ncv : LW,

gottated a lease satisfactor y to the Secre- Cilia River Tice so:warn. Ariz.: the Sar:
tary he may joLtx in the execution of the Carlos Apeclie la • serverion, Arta : ttie
lease and thereby commit the interests Spokane Roser. • ation. Wash.: the flue-

(I) An adult Indian owner of trust or
restricted land may lease has land for
religious, educational, recreational or
other public purposes to religious organi-
zations or to agencies of the Federal.
State or local government at a nominal
rental. Such adult Indian may lease
tend to members of his immediate family
with or without rental consideration.
For purposes of this section. "immediate
family" Is defined as the Indian's spouse,
brothers, sisters, lineal tweet-A.0ra, or
deacendn

2 I In the discretion of the SecretarY.
tribal Land may be tecased at a noirunal
rental fur educatiolial, 'acre-
ationaa or other pubile purposes to
reitelous organise/tons or to ai.:en • les of
Federal. State, or local g ovei • nreents. for
pur poaee of subsidizetion for the benefit
of the tribe• ; and for home-site purPoses to

memisers p rovtdeid the iand Is not
commercial or industrial in character.

Lea.ses may be g ranted or ap
-proved by the Secretary at less than the

fair annual rental when in his lodgment
such action would be in the best inter-
est of the Iandoo-ii•rs.

(ci Unless other • is• prov(d •d by the
Secretary a satisfactory surety bond will
be required In an amount that will rea-
sonably assure performance of the con-
tractual obligations under the lease.
Such bond may be for the purpose of
guaranteeing:

(1) Not leas than one y ear's rental
unless the lease contract provides that
thc annual rental shall be paid in
advance.

(21 The estimated construction cost of
any improvement to be placed on the
land by the leasee.

(3) Ari amount estImaited to be ade-
quate to insure compliance with any
additional contractual obligations.

(di The leasee may be required to pro-
vide insurauce tn an amount acieetiate to
protect any un prutiernente on thc leased
premises, the l • aser. may :dee Le, required
to furnish appropriate liatitlity ineur-
ance. and such istiter insurance , as may
be nec •ssary re, protect the leasor's
inter•st.

io No lease shalt provide the lessee
a p i-d • fence rig ht to future a-eases nor
shall any lease conta)n p rn olisiOna for
rene • al. except as otherwise prOVirlecl
Sn T :11, ourt No OULU be entered
lino more than 12 months pnor to the

commencement of the terra of the lease.
Except with the approval of the Secre-
tary no lease shall provide for payment
of rent in advance of the be ginning of
the annual use period for which such
rent Is paid. The lease contract shall
contain provtsusas as to the dates rents
ahall become due end payable,

(f) Leases grained or approved under
thLs part shall contalri provisions as to
whether payment of rentals Is to be made
direct to the owner of the land or hti
representative or to the animal of the
Bureau of Indian Affairs having Jura.-
diction over the lesseed preruises.

iv All leases is • ica under this pa.rt
shall con tam the f•llowing provisious:

) While the l e ased prerniser, are In
trust or rest/ weed status, all of the
lessee's neletetions tinder this lease, and
the obli g ations of Ma serene:, are to the
United States na well as to the owner of
the land.

(.`n Nothing contained in this lease
shall o petace to delay or prevent a ter-
minetion of I-acne-al trust responsibilities

•lth respect to the land t>y the issuance
of a fee patent or otherwise during the
term of the leiVe; however, such termi-
nation shall not serve to abrogate the
lea-se.. The owners of the land and the
lessee and his surety or sureties shall be
notified of any such, change in the status
of the land.

(3) The lessee agrees that he will not
use or cause to be used any part of the
leased premises for any urilaWftll Oen-
duct or purpose.

(h) Leases granted or approved under
this part, on indivelually owned lends
which provide for pa yment of rental
direct to the owner or his representative
shall cantata the follo • ing provisions:

(1) In the event ot the death of the
owner during the term of this lease and
while the leased pretenses are in trUst or
restricted status, all rentals remaining
due or payable to the decedent or his
representative under the provisions of
the lease shall be paid to the °facial of
the Bureau of Indian AiTatrs having ju-
risdiction over the leased Piernl-ses.

(2) While the leased premises are in
trust or reetricted statias, the Secrete',
m• y in his ileitis-0•e ses • eed the direct
rental payment pi ovislons of this lease
in which event the retitals shall be paid
co the official cf the Bureau of Lndian
Afr i.rs bovine Jur Isiliction over the
'eased preau,cS.

of teose peraotas in whose behalf he
authorized to grant lettees under 4 1312
(a) (1), (2), (3), and (5).

ic) Where the Seeretitry may grant
leases under S 131.2 hs ',Ala), negotiate
leases wtien tn lus jusigmeat the tau'
annual rental can thus be obtained.

§ 131.7 Advertisenteet.
Except as otherwise provide.ci in this

part, actor to grantin g a lease or per-
mit as autho •ized under g 131.2 the Sec-
retary shall advertae the land for laiee.
Advertisments will ctdl fur sealed bets
and will not oiler priteetmee rights.

g 131.8 Du •ation or'
Leases granted or a pproved under this

part shall be limited to tlic minimum
duration, contaninsocete with thc our-
Pose of the lease, that w:ll allow me
hiehest economic return to the owner
consistent with prudent managenteett
and conservation practices, and except
as otherwise provided In thiS Dart shie.1
not exce,ed the number ot years provided
for in this seetion. Except tor those
leases authorized by 1131.50'0 t1) and
(2), unless the coosidetation for th • lease
Is based primanly on percentages of
income produced by the land, the lease
shall provide for perioaic review, at nut
less than 0vesye •ar intervals, of the
equities involved. Soch review ishial
give consideratiem to the economic con-
ditions at the time, exeluaive of imfirove-
merit jr developmeett required by the
contract or the contribution value of.
such improvements.. Any adjustmenta
of rental resulting trom such review may
Ise made by the Secretor y where he has
the authority to grant icasies, otherwise
the 'adjustment must be made with the
written concurretic• of the owners and
the approval of the Secretary.

is,) , Leases for putiara religious, edu-
catiorial, recreational, residential, or
business purpos,	 nut exceed
years aut ntay iterates: ;•ii ••.isionti author-
islets	 renea al ol ito	 a. ton for ono
additional term of t1. 1. It) eNcC,(1

hi 3	 hicr. 1(1 .o ,• MAN'
for tsrms ot •it to exce • e 99 seers.

	

11 0. , I. made fei	 Nc,.fi.
fQ1	 ‘.1r., 1 :	I •
c • ere 'lie	 • et J
merit	 :neit ot tr,'
fn r	 Prodth
Cu tit".7tMtl:t	 1 1 1. 1 r U loou o tiss`. /of1F.0

iS 1111 . 1.1;1U:1. tl I.	 s	 •	 ! nn r	 C4	 t-
en-awn	 (	 c;	 1,•

grown, 141C.1/..11: • - •	1	 •

crew 7hc amou at o
substantially el lie- :eta itmoit, a, s•ll
as tti• 11t•C't	 1,1	 .in 11.) ,; c ‘-.;h1
in 01 , 1er to • I	 ( I. 1,

also (Tomei,'	 O. i'01 • 1 . ; ok:	 1,.Cin;;;•

the term ot tee	 ;	 e
1	 • soot g rantai le r the

pti •poae of • o.
seen not c ,0 •• 1,	 :L ,f nn :',..1 cs In easy - at,
/M g La% is or	 tor erre elite ',and

1d/ Crl'a/sr.g	 rcenlr,
srantial <1,1,	 vic..lro or improv o inr.ot ot
the leaei	 ten

‘4. - ) Loss	 •• •-iti ol i y th , Oeies'ary
pursurel to '	 2 a – 3' rais o a, /01 :I
It rrii of ',A	 tan yi or- soesat
as	 TilVT •:1:1: ;1: •	 Is.(1 11'.	 V.".1

186 P.lt iovo, Nos 2.1.	 r1,1•G
V;) P	 i	 F	 ;
r

lapel Reseresti-iii, Ariz ; t he Seenom-
ish P-eservatlon Wits11 the Puebles o?
Cochin. Pet t, I eoit • , and ';' , 10.1, N
Mex.; and atm: or, toe Colaredo Stiver
Reservation, Ariz end Calif., ef>

§131e) Oen	 1111pC141C,Oe

17.P.PCQV,	 9;1 y
land :.11 n 111 r ; • n .• ;At	 Ihu	 •it'1:%ertY

le if.Or 111-.1	 t•YCils n f'.1 t;;.,;-,••
f •. • ..ca	 Ow	 11.1f,

1O,ASC.. Stori11	 1 I v N,c 1.111.Xt110.J11

Knov..,.(..1	 I Jr	 /1, '	 s.PI 	Orly	 Ills pro,. 4..
int . nts 50 exc-1,i‘,".

§131.10	 /-ntil.thhon tor {rafting.

l'.1 1st:-"E	 1,	 7.

()7.11":7":	 t.„

0
a)

co
r.)
O

O
O

0

0
0

ir
3
fD

9

ir)
ca.
O

ts.)

25-
CO

CQ
CD

0

Case: 09-17349     06/28/2010     Page: 8 of 36      ID: 7386087     DktEntry: 33-2



0
0

C
3
co

cr,
O

Chapter I—Bureau of Indian Affoirs	 131.15

•
5 131.11	 Title 25—Indians

tlon o f the land a single !ease contract
may include more than one parcel of
/and In separate ownerships, tribal or
individual, provided the statutory au-
thorities and other applicable require-
mem, of this part are observed.
§ 131.11 Con,wr-vation and land use re-

quire/neut.
Farmin g arid grazing operations con-

ducted under leases g ranted or approved
(wider thts part shall be conducted In
aersroesosce •ith reco g nized pronelpies of
socsi preetie.e and prudent management.
Laud use .sti pulattoris or censervation
plans necres...ry to define such use shall
Le Incorpoiated in anti made a part of
the leas•.

6 131.12 Subleases and as.iguntents.
iz:..cept as p rovided In paragraphs

. oc . and (do of trot; section, a sub-
emersiment or en-

,-,ant*, ratiee ot •,:rty leh.i,e or permit Issued
it4(1.r	 1..0.'t may ue made okay witn

s t eo eve: :4 the See/cr./6, and the
vL it; ten con •,•:• itt of all parties to such

or perina, oneltoollote the surety or

, L., ) WWI thc c.,LIN(-0l of the S-ceretary,
she	 may c;,o t r.e, a Pr"vh,toit
0:6r, •to	 1,e le', 'r ,'V 	 s n Jhl • ase the prem-
ises. Itl	 toile or In part, tvithout further

z-lublee , so made shall not
to relieve the sublessor frorn any

intrilots nor chrolotth any supervisor.,r
of the Secretary provided for

uhrtf • r the ;I pprOVed
, C, With thf. • consent of the Secretary,

the lett.;e may cow r.tri hrovislon.; author-
izini- the leseee to encumber his leasehold
ititerte;t Itt the prernists for the purpose
of 14,o-ses, 00te (sodas ior the develotopment
end instorev•nierot of the oised poemises.
-rho- etteurrolotthee (MIA. be
:. , PI 4-47 61 hy tile Secretary. If a sale or
foreelo-asre und • r the approved enetton-
brance twet/T.ti and the eneconbrancer
the p.echaser, he intsy aselen the lease-
hold eh Octet th • :Approval of the .:'Steere-
Lary or the coneent of the other parties
to thr teitee, provided, howevete that tne
-.Lett , : I tee itirephi ;did ag rees In writing to
he ho:Ind h .: all the ternot anrt conchtlonx
ot the :f the p orch:leer is a party
ou t •r tsar' the encumbrancer, approval
r•v	 :-:•ere.Lary of any assoerornent will

rootilrosi and such purchaser will be
t•rms of the lease and will

lo writing all the obligations
ther•under.

(d ) With the consent of the Secretor,,
leases of tribal land to individual mem-
bers of the tribe or to tribal housing
authorities may contain provisions per-
milting the assi gnment of the lease with-
out further consent or approval where
a lending institution or an agency of the
United States makes, insures or Guaran-
tees a ioan to un individual member of
the tribe tor to a tribal housing authoritY
for the k.-Lirix.,,e of providing funds for
the construction of housin g for Indians
on the leased premises; provided, the
leasehold has been pledged as securitY
for tilts loan and the lender has obtained
the letieisti lob) by foreclosure or otherwise.
Stich leases may ovith the consent of the
Secretary also contain provisions per-
snittine the, lessee to assi gn the lease
without, further consent or approval.
126 F.R. 1trolli4i. Nov.	 1961, as amended at

F.R. 2.544

§ 131.13 ('arior:it -sf fees and drainage
nud ir • igot.ion 64:braes.

	

(a.) Exe..:pt	 provided to Part 221 of

	

this ehoster.	 I • aee covering la:Ids
within an tmest nen projee.t or chain:lee

	

district sled'	 tl;e lessee to PrtY
ant-molly on o • Oefore the due date, dur-
Ine tea term ool toe	 usid in tile
snit:soots	 rharizes aSSCSSeCl

	

,t1(711	 lily.	 Stlett Cli arV e5 S11311
be in adclitme In the retooled pssments
prey-crated lo the	 Alt intyment of
such chtiree..; ; nehalties sh:oll be made
to the ofeeial risioshilted in the lease to
recei•e

lbt leitlees oth•rwise provided lu this
Part or by the :s•ere.tery, fees oase.d uPon
the annual reittal payable Lutcier the
lease Mien be esolreteri on each lease,
sobtease, assieniecito., transfer, renewal,
extensloo, froe.htic.otitto, or other instru-
onetot t.,,sued tn ,:,•:• ,onection with the leas-
ing or perrnototet of restricted lands
wider Inc rev tol otions In this Part,

t t I Except wtoo•re all or any part of
the expenses of the work are paid from
tribal funds, on wlitelo event an additional
or alternate schedul• of fees may be
established so lo t•et to the approval of the
Secretary, tltc Ice to be paid shall be as
follows:

Percent
On the :ir •. $. ! • ,0	 6

	

CM ;h.. 1:P0a	 2

	

Crn A.1t r,• nt..41	 f5,uo0 	

	

In no erent	 the fee be lesa than 112.00
nor ,txesed ► .riO

(2) fn the cae of percentage rental
leases, the f • e	 be calculated on the

bloLs of the guaranteed minimum rental.
Where rental consosts of a stated annual
cash rental in addition to a percentage
rental, the estimated revenue anticipated
from the percentage rental shall be mu-
tually ae:reed upon solely for the purpose
of fixing the fee. The fee to be colittete.d
In ease of crop-share or other special
consideration leases or permits- shall be
based on an estimate of the eash rental
value of the acreage, or the estunated
value of the lessor's share of the crops.
No fees so collected shall be refunded.

§ 131.14 Violation of lease.
Upon a showing satisfactorY to the

Secretary that there has been a violation
of tile lease or the regulations In this
part, the lessee shall be served with writ-
ten notice setting forth in detail the na-
ture of the alleg ed vlolatioil and allowInC
him ten days from the date of receipt of
notice in which to :how catete why the
lease should not be caneel3tc1. The surety
or sureties :noelt be sent a Copy of eae/t
such notoce. If, teithin the ten-day pe-
riod. it is dele -.sod t t. the breach
may be corrected and Ihe letsee zt-trees
to woke the noresseeet corrective mess-
ures. he -et!: I:e	 an ep .-ortihity to
carry out shell	 /in.:: end A-0th be
givo:n a rea.--onsi.de time waiiin ...loci: to
take corrcr11 ,, • e..fli,),	 4:I,:
If the lessee fad--- ....Site. such reatonable
time to correct Ile- tee te't o: to (•rrows
satisfactory fees: ns tens tits lea-2,.1.1--tuid
not be cancelled, the lessee shall tortli-
with be notified in writing of the cancei-
'anon oi the lease and demands shall be
Made for paym • rot of all ololigAtions and
for possession oi 11.e ot.:eln i ses. The no-
tice of euneellition than toinorm the
lessee of 'Isis Mee:. tr, appt, 4 1 pursuant to
Part 2 et this chapter Where: bresteh
of contract can he esti:flee by the psy-
Ment oi darnagss, Us: Ste:rel.:Liu may np-
prove Ch.?: damage settlement Letween

has made, insured or guaranteed the
loan for the construction of housing on
the leased Pi ernises.
(29 F.R. 2542. Feb. 18, 126-41

§ 131.15 Crow Reservation.
(a) Nolsvillostutodlne the regulatinna

1r) other secuees of this Part 131, Crow
Indians classon • d los cempeteht under
the Act of „lune 4, 020 141 Stoat 7511. RS
amended, ro;ly lease theft trust lands and
the trust larsi. of their minor childrera
for fannies: or grazin g purposes without
the approt al in the Secretary pursuant to
the Act of Ma y 2C, 1926 (44 Stat. 658),
as amended by the Act of March 15, 1948
(62 Stat. 80). Itowever, at their election
Crow Indian •: classified as competent mavt
authorize th • Freeretary to lease. or Otifil..5l:	 0
ln thc leashoo cif such lands, and en up-
propriate r.e•lice of such action shall b•
made a rree. ter of record. When this
prerogativ • is ex•rcised. Poe general ress
ulauons cone:toed Ott this Part 13! sioall
be app licacl noproval of the keecretary
is r • quired otot l•ut • s signed by Cro p: In
dians not o•oeed as competent. or roads.
on Mitt lite:, 	 I	 la:1(1F 0 n :11C1-l.

t rlott	 ,:utripeient. de..Isete.

4b)	 Tav ';,̀fl, 19'26 (4 4 6z,nt.

:os	 th,, Act of Mare': IF..
• PTO , 	tilaT	 !ease

for	 r•ve,: st :	 tollett P I IMOAt t, ti...h "11 h o-
med.. l•s o iertsr t. lon ger tohan	 y•srs_
eseetot ote 'sotto-. roods raider th e Inr:
}biro Ch.•	 ro•h may loe e.	 ;,17-

1 , 1	 I	 Nu such lease
prov	 ( le !t ee r, ;oretto moor ;teed
rut	 , • !,,c it , If exere i sser	 o
thir-r. v	 1.(1	 (Or.I1 1."..-;1«1 C
cutrbl" •/,	 0" '0 4:	 or 1. • U yc,ir
atireste,,,t	 Lty,

• older:v(1 into by
Ind

r	 - , VC,i111	 I.4t•
recoldrsi	 rnry	 r•s

0

in
CD

IV

O
co

O
O

a

the paiLles to the lease, or wilere the 	 e e teii	 te: -*trete h•tice t• a!!
Secretary has granted the lease, he may	 r	 • .0,4- n 11
accept the damag e settlenient. Witio the	 C.- ':'	 corrint•te	 -oo- t,. •
coissent of the Serretery, leases of trilJed	 -11•	 eltIolts set t :- or,
/and to individoeu melt-liters of the triSe	 toles	 'Ile th • -et:ar tcn-y•-•..!-
or to tribitl holosne; authorities fur the	 ti	 i est-. tiedt r tolo• 1:tr,
purpose of posviclites lands on which 	 Ceote i I ra	 :	 t.-'test
housing for Ind:sots os to be constructed. 	 a pt.-o tos e	 e

	

-te, t	 the tethers	 Tote es-
May cootsio	 pre.:	 /•rdtilAtin.^. the	 Seliet'	 tle•	 •nt
esneellatiou or terininatlitn of the lease	 dcst v. ore t ' •. tins crcy free. crot e r. P.
dUring the period that a loan, loan in- 	 unenconne t .-o I :At ort e rvaht ot Ira •,	(.11
sttrance, or leen guarantee is in effect	 quri:( as t he r tvld trl
without the so:ore-al of tee lender or	 RIP A	 11•• nn;
the ag ency of, tl:e Chlted States which	 t-ce	 .	 1•,:; '
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C 131.16	 Tide 25—Indians

they are In a position to set their own mineraes, and to grant rights-of-way and
terms. In these circumstances lcsseea easements, in accordance with applicable
could pe rpetuate their leaseholds and the law and re gulations. In the issuance or
pretection of the statutory Ittnftat.lons as granting of such permits, leases, rights-
tc) terms would be destroyed. Therefore, of-way or easements due consideration
la treidementation of the fore goin g inter- will be given te the intereses of lessees
preteeton, eny lease which, on Its face,
is in violation of statutory limitations or
requirements, and any grazin g lease ex-
ecuted q ore than 12 months, and any
farnitnT li . ase executed more than 18
znontin. prior to the ceenmencement of
the term thereof or any lease which pur-
ports. to canco.1 nn existing tease with the
same as of a future date and take
effect %mon such c.ancellation will not be
recorded. Limier a Crow tribal program.
Apia-roved by the De partment of the In-
terior, competent Crow Indians may.
%indo•r certain circumstances, enter into
to:reel-melts which requtre that, for a
AipeCttl,t1 tient. their l•ases be approved,
reformation concerning whether a com-
petent Ciow tertian has executed such
an instrument is available at the office
of the L'ioperlittenclent of the Crow

flore q u of Indian Affairs, Crow
Agency, Montana. Any lease entered
into with a com petent Crow tndian

the tome such instrument is irt •ffect
end • hich is not in accordance with such
tnetniment will be returned without
record a t

I d) Where any of the to/lowin g condi-
tions are found to exist, leases will be
re •erried but the lessee and leesor will
b• notified upon discovery of the con-
demn: 1 o The lease in simile or counter-
part form has not been executed by all
owners- of the land described in the lease,
(2 there Is, of record. a lease on the land
for all or a part of the aame term, (3)
the lease does not contain stipulations
requiring sound land utilization plans
and cotiaervation practices, or (4) there
ere other deficiencies such as, but not
:Milted to, erroneous land deseriptions,
and alte rations which are not clearly en-
lorsed hy the lessor.

ier Any adult Crow Incilan classified
as competent shall have the full respon-
;Ability for obtainin g compliance with the
terms of any lease made by him per-
seent to this section. This ellen not pre-
clurie action by the Secretary to assure
coeservation and protection of these
trust lands

to Lenses made by comPetent Crow
Indiar,s shall be subject to the right to
o ', see Pertain. and leesee to prospect for,
deeelop, xn.l mine oil, eas, and other

: Colorado River Reservation in the Colo-
' rado River Indian Tribes of the Colorado

River Reservation and authorized the
I Secretary of the Interior to approve

leases of said lands for such uses and
terms as are authorized by the Act of
August 9,1955 (69 Stat. 539) , as amended
(25 U.S.C. 415, et seq.), Includin g the
same uses and terms as are permitted
thereby on the Aeu.a. Caliente (Palm
Springs), Dania, Naval°, and Southern
Lite Reeervations. Remiletions in this
Part 131 govern leiwine under the Act
of August 9, 1955. Thereto/L. . Part 131
shall also govern the leasing of lands on
the Colorado River Reservation: Pro-

, eidcd, however, That epplieation of this
Part 131 shall not extend to any lands
lying west of the present cou •se of the
Coierado River and south of sec. 12 of
T. 5 S., R. 23 E.. San Bernardino base
and meridian in California and shall not
be construed to affect the resolution of
any controversy over the localtou ot the
boundary of the Colvoratto River Reser-
vation; Provided further, That any of
the described laud: in California shall
be subject to the provieione of nes Part
131 when and if determined to be within
the reservation.
is() P R 14156. Nov la. tUG4, t.,s amended by
ss FR. l8o6t. Nov. 26, lino i

131.19 Grazing nuns excepted.

Tribal or individually owned lands
within range units established pursuant
to Part 151 of this chapter, general g-raz-
ing regu/ations, shall not be leased and
permits respecting such lances shall not
be issued under this pa.rt.

educational, recremional, residential, or
busines.s purposes may be made for terms
of not to exceed years The ternts of
grazing lea_se shall not exceed 10 years:
the tern) of a (arming lea.se that does
not realmr the weeking of a substantial
Investment	 the unprovement of the
land shall nut exceed 10 years: and the
term of a fa rni base th a t. requires
the makinr, of a substantial investment
in the ithprOVehl • rit ot th • land shall not
exceed 40 years. No lease seall ccontala
an option to reolew which extends the
total term beyond the maximum term
permit ted by tins section.

(c , Itenn:ced covenant and enforce-
ment t)teriod. Every lease under the 1966
Act shall C9hl:1111 a covenant on t h7. part
of the leseee that he will not conmel or
permit on the l e ased land any act thnt
causes waste br is nuisance or whieti
creates a halard to health nf persons or
to propel t y wherever such persons or
property may be.

(do Notification regardina leastno pro-
posals. II the Secretary determines that
a oromesed lease to be made under the
1966 Act for pnbllc, religioua, educa-
tional. recreational, residential, or busi-
ness purposrs will substantiall y affect
the g overnmental interests of a totinlci-
PailtY contiguous to the San Xavier Res-
ervation or the Salt. River Pane-Merl-
cope. Reservation. as the case may be, ne
shall notify the appropriate authority of
such municipality of the pendency of the
proposed )(use. The Secretary ma y . in his
discretion, furnish such municipality
with an outline of the major provisions
of the which affect Its govern-
mental Intereets and shall consider any
comments en the terms of the lease af-
fecting time municipality or on the
absence of such terms from the lease
that the authorities may oaer. The
notice tc, the authorities of the munici-
pality shall set forth a reasonable period,
not to exceed 30 days, within which any
such comnwnts shall be submitted.

oei Applescitoility of other regulations.
The regulations ol 34131.1 through
131.14 and in 3 131.19 shall aPP17 to
leases mede under the 1966 Act except
where such no eulancons are inconsistent
with this !, 1:11`20,

(r) M issron San Xarier del Bac. Noth-
ing In the 1966 Act. authorizes develop-
ment that would detract from the scenic.
historic, end rengrous values of the
Weston	 to .°.avre r	 1);ic. oy.ned

and to the adjustment of any damages to
such interests. In the event of a dispute
as to the amount of such damage, the
matter will be referred to the Secretary
whose determination WW be final as to
the amount, of said damage.
129 r.n. 4"13. Jut. le. 14641

§ 131.16 Furl Belknap Reservetion.
Not to exceed 20,000 acres of allotted

and tribal lends (nonIrrigable as well
as irrigable) on the Fort /3elknap Res-
ervation in Montana natty be leased for
the culture of sugar beets and other
crops in rotation for terms not exceeding
10 years.
§ 131.17 Caltzon, Augustine, and Toe,

res-Martinez Reservations. California.

(a.) lelpon a determination by the Sec-
retary that the ov.•ner or owners are not
making beneficial use thereof, restricted
lands on the Cabazon, Augustine, and
Torres-Martinez Indian Reeervations
which are or trlaY be irrigated from dis-
tribution facilities administered by the
Coachella Valley County Water District
in Riverside County, California. may be
leased by the Secretary in accordance
with the regulations in this part for the
benefit of the owner or owners.

(b) All leases granted or approved on
restricted lands of the Cabazon, Au-
gustine, and Torres-Martinez Indian
Reservations shall be filed for record In
the office of the country recorder of the
county in which the land is located, the
cost thereof to be paid by the lessee. A
copy of each such lease shall be filed by
the lessee with the Coachella Valley
County Water District or such other irri-
gation or water district within which the
lensed lands are located. All such leases
shall include a provision that the lessee,
in addition to the rentals provided for
in the lease, shall pay all irrigation
charges properl y assessed against the
land which became payable during the
term of the leas.e Act of Au gust 25
1950 (64 Stat. 4.70): Act of August 28,
1958 (12 Stat. M).

§ 131,11t Colorado River Reservation.

The Act of A p r0.30,1964 (78 Stat. 188),
fixed the benefici.1 ownership of tha

§ 131.20 San Xavier and Salt River Pinta.
Maricopa Reservation*.

(a) Purpose and scope. The Act of
November 2, 1966 180 Stat. /112 o , pro-
vides statutory authority for long-term
leasing on the San Xavier and Salt River
Pima-Maricopa Reservations. Ariz., in
addition to that contained in the Act of
August 9, 1955 (69 SLat. 539,, as amended
(25 U.S, C. 415o. When imses are made
under the 1955 Act on the San Xavier
or Salt River Pima-Mancopa. Rexerva-
tons. the regulations in 3 131.1 through
131.14 and in 131.19 apply. The parpose
of this 3 131.30 is to p rovide regulations
for Implementation of the 1966 Act. The
1966 Act does not apply to leases made
tor purposes that are subject to the laws
governing mining leases on Intim lands.

(b) Duration of l •ases. Leases made
under the 19136 Act for public. religious.
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PART 1 4 1 -G E N ER Al FOREST
REGULATIONS

r;rope,
Odjectlees,
Sustained-yield managezoent.
citt.ung rcstricaot..s.
Indian operatluni.
Tilmber salrs from uuallotted and al-

love, !arm...
141.8	 Advertisement of nalea.
141.9 Timber arth*, attirout advertisement.
141.10 Deposit with tad
141.11 Acceptmce arm rejectioh of hada.
141.12 Con ,	 d
141.13 tzecurton mai ,; , oroval of conttacta.
141.14 Bonds r equi., ad.
141.15 P role n r-s for timber.
141.18 Advance pa yruents for allotment

timber.
141.17 Tlinc for cutting ttrabrr.
141.18 Deductions tor actroinistrative ex-

penses.
141.19 Timber cutting permits.
111.20 Free-use cutting Without permits.
141.21 Fire protective measures.
141.22 Trespass.
141.23 Appeals under timber oontroets.

mrcuoarre The proviatona of this Part
141 lesimin under secs. 7, 3, AA Slat, 657, 16

406. 407. ano sec 6. 46 Stat. 1266 2111
17.3 C. 450: 47 Sc:".. tart 25 O sc 418.
1141.23 issued tinder 5 17 S.C. 301, 25 II.S C.
2, unless otherwise noted.

See.
141.1	 Definitiona.
141.2
111.3
141.4
111.5
141.6
111.7

•	 •	 •
t• I 321	 Title 25-lndians

by the Franciscan Order of Friars
Minor and located on the San Xavier
Reservation.
isa Fit. 14641, Oct. 1. mat

PART 1 3 2-PRESERVATION OF
ANTIQUITIES

Sec.
132 1 Penelty.
132 2 Permits.
132 9 suoervioou.
132,S Restoration of had after wort coos-

pleted.
132.6 SUperintendents authorized to Con-

fiscate antiquities Illegally obtained
or possessed.

132.7 Notice to public,
132.3 Report of violationa.
132.0 Report on oblecta of antiqutty.

Arrimarrr: The provisions of thin Part 132
Witted wider sees. 3. 4, 34 Slat. 225, as
amended, 10 17.4C. 432.

ra-oicc: The pr9vistorts of this Part 132
appear at 22 F.R. 10570, Dec. 24. 1657. unload,
othervrise noted.

Cuoae Rtsvaterns: For uniform regulattons
issued by the Sr crtauriew or the Interior,
Agriculture, and Arniy pertalotrig to the pres-
ervation of antiquities. itee Pubilo Lauda:
Interior, 43 CFR Part 3.
§ 132.1	 l'enaltY.

The appropriation, excavation. In3ur3t.
or destruction of any historic or prehis-
toric rubi or [non turien t, or any object of
antiquity situated on lands owned or
cnotreilod by the Government of the
United States, by any person or percons,
without the percittrAon of the Secretary
of the department having jurisdiction
over `lie tvhIch said antiquities
are 2itua led, shalt, u pon con v iction, sub-
iect such person or persons to be flnel
not to exceed $500 or iniprlsofted for not
to exceed 90 days, or both.
§ ► 32.2 Petunia.

The De partmental C'onstiltlng Arche-
rilrent may erant permits for the exam-
trimmit of fU111,, the excavotion of arche-
°tem al :.ites. mid th g,allierii.g of oblects
of anuoinby on Indif .in trInal lands or on
rwriena t aiiv owned trust or restricted
Iowan L'ornin application forms
nid 3 be obtailled from the Departmental
Com tidiu g, AiTherimiet, National Park
Servite. Interior Building, Washingtcm,
D.C. 2igN0, Completed applications
.should br ilinaned to the Departmental

Arclienlire.t, who rrill grant
pelanin. to rt.-Tumble	 e1"tiverst-

ties, colleges or other reco gnized scientific
or educational institutions, or to their
duly autlionzed agents, subject to the
regulations in this Part and 43 CFR Part
3. Copies of these regulations will be at-
tached to the permit. Permits may be
granted only after obtaining the consent
of the Indian landowners, who may im-
pose special conditions for inclusion in
the permit, and the concurrence of the
Bureau of Inclian Affairs Official having
immediate Jurisdiction over the property.
Said Bureau official should not permit
any excavation or explorations except as
granted to the holders of permits.
136 FR 18217, luty 12,19731

§ 232.3 Supervision.
Superintelidents may at all times ex-

amine the permit of any person or insti-
tution clatining the privileges referred
to. and may luny examine all work done
under such permit.
§ 132.4 [lte:erved 1
§ 132.5 Piestraation of land after work

compleied.
After the work is completed. institu-

tions and per. ons receiving permits for
excavation restore the lands OPcin
which they have • orked to their custom-
ary condition, to the satisfaction of the
Indian owiters and the Bureau of Indian
Affairs official having immediate juris-
dictirm over said lands.
138 1,1t 18548. dmir 12. 19731

§ 132.6 Sopetilitt-rwients autliorized to
coulter/Ate antiquities illegally ob-
tained or pi,seseetl.

Superintraniecits or others In adminis-
trative charge of reservations are hereby
directed and aiithorized to conflscate
any Etritiointi. that may lic.ve been 11-
ler;ally obtaliled or that may now be
illegally in the Possession of ticensed
Indian trader:: or others and to submit
a re port antl itc2.,cription of the articles
eppnseaied and reque.st Instructions as
to their oti 3 orition.

Note: Thia av ec:on prescilbed to carry out
provlstotia of 43 Celt 2.16

g 132.7 Nail, e w pul -dic-

Copt ot the act of .nine 8. 1906 (34
Stat. 225), oral the Interdepartmental
req•nlations i . f December 28, 1906 (43
CFR Part 3i, shall be posted conSPica-
misty at all a gency offices where the need
Is ilott111;c1, ina •arming notices posted

th • rescr:!.'1014,S and at or near the
("• oth-: „olcits to be protected.

Chapter I-Bureau

All licensed traders shall be notified im-
inedisaely that failure to cease traffic tri
antiquities will result. In a revocation of
their license.

Nctrs: Tlals section preScrlbed to carry out
provisions of 43 CFR 3.10.
§ 132.8 Report of v10144i0Imi.

Any and all violations of the regula-
ttons in this part should be repOrted to
the Bureau of Itninin Affairs immedi-
ately.

SUBCHAFrfER M-FORESTRY

(b) "Italian forest lands" meant; !ands
held In oy the United States for
Indian (rites or Individual Indians or
owned b y -/-2bes or individuals sub-
ject to re: (Odious a g ainst aileciatiorn
1..tat <tic coe:.iciered to be chicity valuable
for tne p..nductian of forest crops, or on
waich L Is cousidered that a invest eover
should bO maInttincd in order to protect

•atersn.at br other values. A [urinal in-
spection and land classification :denim Is
out requliv.1 tr.dore a.ppl y in g tile provi-
i.ionr, of chi,. t trli. mditagement
of any oart i cilar tract oi land.

(ci "1-d : in/ p a ge value" means the
value of uncut timber as ft stonds in the
woods.

td, "S:torioage rate" means the
stuipagz, value per thousand toard feet
or dther wilt of measure.

1 24 1' R 3rre	 ao 1N59, aa amended at
:47 F.R. r2 ,.Q .d. Dec. 20, Neil)

§ 141.2
The reeillations in this part. are ap-

plicable to Mt Inelan lorest lands e:.crpt
as this part may to ,5uperseded by .3weial
Ice4slation.
/21 P.R 7370.3ept 30, Ifi301

§141.3	 Olojectises.

OA The nalowing objectives are to be
soneht In the management of unallotted
Indian f,-,rest lands In accordance with
the proiclois.. of -ostaincd

1 11 The p r:.:a rvation nt si.n.:11 lands
in a p n A pe r oally product:ire state by o:o-
victim; vdi tore iirritee t too, by apinylog

stinrultoral and economic ;wined-
tl.e lairvesting of the tlmher,

and by rnakitte adequate pmvtxton for
opa, forest erowth as the timber is
reninveri

'the 7c.tulation of the cut, In is
ma:iner	 :11l'A insure method and

of Indian Affairs	 § 141.3

Nara: Thts nrctinn preecribad to carry out
provisions of a CPR 3.16.

§ 132.9 Report ott °likens of antiquity.

SuperInteAdents shall from time to
time inquire and report tis to the exist-
ence, on or near theft reservations. of
ruins. and archaeolog ►cal sites, Iiistortc
or prehistoric ruins, or monument, lila-
toric landmarks and prehistoric strue-
tures, and oilier oloccts of antiquity.

CROSs Rcriefter,CcA: Par rights-of-way, set
Pert 161 of thi:i chapter. For sale of forest
producta. Red Lake Inct(ars Reservation. idtn-
nesota, ser Prod. 11i of this chapter. For
sale of lumb•r .irel other torest products
produced ny Indian enterprises from other
neservations, see Part of this chapter.
For wilderness non re):HIllta areas. ei,e Part
163 of this charter For law and order, &

Part 11 of this cialptor.
§141.)

As used in this part:
(a> "Secretary" means the Secretary

of the Interior or his authorized repre-
sentative
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Bureau of Indian Affairs, interior 	 Pt. 162

a 161.801 May decisions under this
part be appealed?

(al Appeals of HIA decisions issued
under this part may be taken in a.e-
cordance with procedures in part, 2 of 25
CFR.

thi All appeals of deCisiOns by the
Graiing Committee and Resources
Committee will be forwarded to the
Navajo Nation's Office of Hearings and
Appeals.

§ 161.802 How will the Navajo Nation
recommend amendments to this
part?

The Resources Committee will have
final authority on behalf of the Navajo
Nation to approve amendments to the
Navajo Partitioned Lands grazing pro-
visions, upon the reconmienda.tion of
the Grazing Committee and the Nav-
ajo-Hopi Land Commission, and the
concurren • e of BIA.

PART 162-LEASES AND PERMITS

Sdbpan A-General Provisions

Sec.
162 100 What are the purposes of this part?
162.101 What key terms do I need to know?
162.102 What land, or interests in land, are

subject, to these regulations?
1621(13 What types of l and use agreements

are covered by these regulations?
162 104 When Is a lease needed to authorize

possession of Indian Land?
162 105 Can tracts with different Indian

landowners be unitized for leasing pur-
poses?

162.106 What. will BIA do if possession is
taken without, an approveal lease or other
proper authorization?

162107 What. are RIA's objectives in grant-
ing or approving leases?

162.108 What, are BIA's responsibilities in
administering and enforcing leases?

162,109 What laws, other than these regula-
tions, will apply to leases granted or ap-
prOVC4i under this part?

162,110 Can these regulations be adminis-
tered by tribes, on the Secre.tary's or on
BIA's behalf?

162 111 Who owns the records associated
with this part?

162.112 How must records associated with
this part he preserved?

162.113 May decisions under this part , be ap-
pealed?

Subpart B-Agricultural Leases

GENERAL PROVISIONS

162.200 What types of leases are covered by
this subpart?

162.201 Must agricultural land be managed
in accordance with a tribe's agricultural
resource management plan?

162.202 How will tribal laws be enforced on
agricultural land?

162.203 When can the regulations in this
subpart be superseded or modified by
tribal laws and leasing policies?

162.204 Must notice of applicable tribal laws
and leasing policies be provided?

162.205 Can individual Indian landowners ex-
empt their agricultural land from certain
tribal leasing' policies?

HOW TO OBTAIN A LEASE

162.206 Can the terms of an agricultural
lease be negotiated with the Indian land-
owners?

162.207 When can the India.n landowners
grant an agricultural lease?

162.208 Who can represent the Indian land-
owners in negotiating or granting an ag-
ricultural lease?

162.209 When can BIA grant an agricultural
lease on behalf of an Indian landowner?

162.210 When can BIA grant a permit cov-
ering agricultural land?

162.211 What type of valuation or evaluation
methods will be applied in estimating
the fair annual rental of Indian land?

162.212 When will the BIA advertise Indian
land for agricultural leases?

162.213 What supporting documents must be
provided prior to BIA's grant or approval
of an agricultural lease?

162.214 How and when will BIA decide
whether to approve an agricultural
lease?

162.215 When will an agricultural lease be
effective?

162.216 When will a BIA decision to approve
an agricultural lease be effective?

162.217 Must an agricultural lease or permit
be recorded?

LEASE REQUIREMENTS

162.218 Is there a standard agricultural
lease form?

162.219 Are there any provisions that must
be included in an agricultural lea-se?

162.220 Are there any formal requirements
that must be satisfied in the execution of
an agricultural lease?

162.221 How should the land be described in
an agricultural lease?

162.2= How much rent must be paid under
an agricultural lease?

162.223 Must the rent be adjusted under an
agricultural lease?

162.224 When are rent payments due under
an agricultural lease?

162.225 Will untimely rent payments made
under an agricultural lease be subject to
interest charges or late payment pen-
alties?

162 226 To whom can rent payments be
made under an agricultural lease?

162.227 What form of rent payment. can be
accepted under an agricultural lease?

162.228 What other types of payments are
required under an agricultural lea-se?

162.229 How long can the term of an agricul-
tural lease run?

162.230 Can an agricultural lease I.ne amend-
ed, assigned, sublet, or mortgaged?

162.231 How can the land he used under an
agricultural lease?

162.232 Can improvements be made under an
'agricultural lease?

162.233 Who will own the improvements
made under an agricultu •al lease?

162.234 Must a tenant provide a bond under
an agricultural lease'?

162.235 What form of bond can be accepted
under an agricultural leaSe?

162.236 How will a cash bond be adminis-
tered?

162.237 What insurance is required under an
agricultural lease'?

162.238 What indemnities are required under
an agricultural lease?

162.239 How will payment rights and obliga.-
Dons relating to agricultural land be al-
located between the Indian landowners
and the tenant?

162.240 Can an agricultural lease provide for
negotiated remedies in the event of a vio-
lation?

LEASE ADMINISTRATION

162.241 Will administrative fees be charged
for actions relating to agricultural
leases?

162.242 How will BIA decide whether to ap-
prove an amendment to an agricultural
lease?

162.243 How will BIA decide whether to ap-
prove an assignment or sublease under
an agricultural lease?

162.244 How will BIA decide whether to ap-
prove a leasehold mortgage under an ag-
ricultural lease?

162.245 When will a BIA decision to approve
an amendment, assignment, sublea.se, or
mortgage under an agricultural lease be
effective?

162.246 Must an amendment, assignment,
sublease, or mortgage approved under an
agricultural lease be recorded?

LEASE ENFORCEMENT

162.247 Will BIA notify a tenant when a rent
payment is due under an agricultural
lease?

162.248 What will BIA do if rent payments
are not made in the time and manner re-
quired by an agricultural lease?

162.249 Will any speciai be assessed on
delinquent rent payments due under an
agricultural lease'?

162.250 How will BIA determine whether the
activities of a tenant under an agricul-
tural lease are in compliance with the
terms of the lease?

162.'251 What will 13IA do in the event. of a
violation under an agricultural lease?

162.252 What will 13LA do it' a violation efai
agricultural lease is not caned within %e
requisite time period'?

CD162 253 Will BIA's t • egulations eoncernev
appeal bonds apply to cancellation dee.
sions involving agricultural leases?	 C:)

162.254 When will a cancellation Of an ai.9?-
cultural lease be effective'?

162,155 Can BIA take emergency actionif
the leased premises are threatened well
immediate and significant harm?

162.256 What will HIA do if a tenant he
over alter the expiration 01' CalICPIla.tipAl

of an agiiimi turd I lease?
0

Subpart C-Residential Leases [ReserveS

Subpart D-Business Leases I Reservedl

CO-
R@-

162 500 Crow Reservation.
162.501 Fort Belknap Reservation. 	 •n••1-

162.502 Cal gtzon, Augustine., and Torten
Martinez Reservations, California, 	 0

162.503 San Xavier and Salt River Pinta)
Maricopa Reservations.

SUbciatt F-Non-Agriculturat Leases 71

162.600 What, types of leases are covered
this subpart'?

162.601 Grants of leases by Secretary. 	 co
162.602 Grants of leases by owners or thiR3

representatives.
162.603 Use of land of minors.
162.604 Special requirements and provisioig
162.605 Negotiation of leases.
162.606 Advertisement,
162.607 Duration of leases.
162.608 Ownership of improvements.
162.609 Unitization for leasing
162.610 Subleases and assignments. 	 1\.)
162.611 Payment. of fees and drainage and

rigation charg ea.	 --h
162.612 Can a lease provide for negotiattb

remedies in the event of a violation? OD
162.613 Will BIA notify a tenant when a rent

payment is due under a lease?
162.614 Will untimely rent, payments ma-de

under a lease be subject to interest
charges or late payment penalties'?

162.615 What will BIA do if rent payments
are not made in the time and manner re-
quired by a lease'?

Subpait E-Special Requirements for
kiln Reservations 162.500 Crow
ervation.

CD

436
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162 616 Will art, „ emit' fees be asse:',sed on
delinquent rent payments due under a
lease?

162.617 Bow will BIA determine whether the
activities of a tenant under a lease are in
compliance with the terms -of the lease'?

162.615 What will BIA do in the. event oi a
violation under a lease?

162.619 What will EilA do if a violation of a
lease is not cured within the requisite
time period?

162.620 Will BIA's regulations concerning'
appeal bonds apply to cancellation deci-
sions involving' leases?

162.621 When will a cancellation of a lease
he effective?

162.622 Can BIA take emergency action if
the leased premises are threatened with
immediate and significant harm?

162.623 What will BIA do if a tenant holds
over after the expiration or cancellation
of a lease?

AUThourTY. 5 U.S.C. 301, R.S. 463 and 465; 25
U.S.C. 2 and 9. Interpret or apply sec. 3, 26
Stat. 795, Sec. 1, 28 Stat. 305, sites. 1, 2, 31
Stat. 229, 246, sees. 7. 12. 34 Stat. 545, 34 Stat.
1015, 1034. 35 Stat. 70, 95, 97, sec. 4, 36 Stat.
856, Sec. 1, 39 Stat. 128, 41 Stat. 415, as amend-
ed, 751, 1232, Sec:. 17, 43 Stat. 636, 641, 44 Stat.
658, as amended, 894, 1365, as amended, 47
Stat. 1417, sec. 17, 48 Stat. 989, 988, 49 Stat.
115, 1135, see. 55, 49 Stat. 781, sec. 3. 49 Stat.
1967, 51 Stat. 745, 1057, 60 Stat. 308, seCs. I, 2,
60 Stab 962, see. 5, 64 Stat. 46, secs. 1, 2, 4, 5,
6, 69 Slat 470, 69 Stat. 539, 510, 72 Stat. 968.
107 Stat. 2011. 108 Stat. 4572, March 20, 1996,
110 Stat. 4016; 25 U.S.C. 380, 393, 393a, 394, 395,
397, 402, 402a. 403, 903a, 403b, 403c, 909a, 913,
415, 415a, 415b, 415e., 415d, 477, 635, 3701, 3702.
3703, 3713, 3713, 3719, 3715, 3731, 3733; 44 U.S.C.
3101 ct sew

Souituk: 66 FR 7109, .Jan. 22, 2001, unless
otherwise noted.

Subpart A-General Provisions

§162.100 What are the purposes of this
part?

(a) The purposes of this part are •o:
(1) Identify the conditions and au-

thorities under which certain interests
in Indian land and Government land
may he leased;

(2) Describe the manner in which var-
ious types of leases may be obtained;

(3) Identify terms and conditions that
may be required in various types of
leases;

(4) Describe the policies and proce-
dures that will be applied in the admin-
istra,tion and enforcement of various
types of leases; and

151 Identify special requirements that
apply to leases made under special acts
of Congress that apply only to certain
Indian reservations.

(b) This part includes six subparts,
including separate, self-contained sub-
parts relating to Agricultural Leases
(Subpart B), Residential Leases (Sub-
part C, reserved), Business Leases (Sub-
part D, reserved), and Non-Agricultural
Leases (Subpart F), respectively. Sub-
part E identifies special provisions ap-
plicable only to leases made under spe-
cial acts of Congress that apply only to
certain Indian reservations. Leases
covered by subpart E are also subject
to the general provisions in subparts A
through F, respectively, except to the
extent those general provisions are in-
consistent with any of the special pro-
visions in subpart E or any special act
of Congress under which those leases
are made.

(c) These regulations apply to all
leases in effect when the regulations
are promulgated; however, unless oth-
erwise agreed by the parties, these reg-
ulations will not affect the validity or
terms of any existing lea.se.

§ 162.101 What key terms do I need to
know?

For purposes of this part:
Adult means an individual who is 18

years of age or older.
Agricultural land means Indian land

or Government land suited or used for
the production of crops, livestock or
other agricultural products, or Indian
land suited or used for a business that
supports the surrounding agricultural
community.

Agricultural lease means a lease of ag-
ricultural land for farming and/or graz-
ing purposes.

AL4RMA means the American Indian
Agricultural Resources Management
Act of December 3, 1993 (107 Stat. 2011,
25 U.S.C. 3701 et seq.), as amended on
November 2, 1994 (108 Stat. 4572).

Assignment means an agreement be-
tween a tenant and an assignee, where-
by the assignee acquires all of the ten-
ant's rights, and assumes all of the ten-
ant's obligations, under a lease.

BIA means the Bureau of Indian Af-
fairs within the Department of the In-
terior and any tribe acting on behalf of
BIA under § 162.109 of this part.

Bond means security for the perform-
ance of certain lease obligations, as
furnished by the tenant, or a guaranty
of such performance as furnished by a
third-party surety.

Day means a calendar day.
Eman •ipated minor means a person

under 18 years of age who is married or
who is determined by a court of com-
petent jurisdiction to be legally able to
care for himself or herself.

Fair annual rental means the amount
of rental income that a leased tract of
Indian land would most probably com-
mand in an open and competitive mar-
ket.

Fee interest means an interest in land
that is owned in unrestricted fee sta-
tus, and is thus freely alienable by the
fee owner.

Fractionated tract means a tract of In-
dian land owned in common by Indian
landowners and/or fee owners holding
undivided interests therein.

Government land means any tract, or
interest therein, in which the surface
estate is owned by the United States
and administered by BIA, not including
tribal land that has been reserved for
administrative purposes.

hnmedicite family means a spouse,
brother, sister, lineal ancestor, lineal
descendant, or member of the house-
hold of an individual Indian landowner.

Indian land means any tract in which
any interest in the surface estate is
owned by a tribe or individual Indian
in trust or restricted status.

Indian landowner means a tribe or in-
dividual Indian who owns an interest in
Indian land in trust or restricted sta-
tus.

Individually-owned land means any
tract, or interest therein, in which the
surface estate is owned by an indi-
vidual Indian in trust or restricted sta-
tus.

Interest, when used with respect to
Indian land, means an ownership right
to the surface estate of Indian land
that is unlimited or uncertain in dura-
tion, including a life estate,

Lease means a written agreement be-
tween Indian landowners and a tenant
or lessee, whereby the tenant or lessee
is granted a right to possession of In-
dian land, for a specified purpose and
duration. Unless otherwise provided,

the use of this term wil I also i nc/ ude
permits, as appropriate.

Lessee means tenant, as defined in
this section.

Life (-stale means an interest in In-
dian land that is limited, in duration,
to the life of the life tenant, holding- the
interest. or the life of some other pn-
S011.

(f)Majority interest means more Ow
50% of the trust or restricted interef6s
in a tract of Indian land.

Minor means an individual who is ICS
than 18 years of age.	 0

Mortgage means a mortgage, deed
trust or other instrument, that pledgQ.
a tenant's leasehold interest as se,
rity for a debt or other obliga.Lion ow(44
by the tenant to a lender or otil+
mortgage,e. 0

NEPA means the National EnviroG)
mental Policy Act (42 U.S.C. §4321, 0",)
seq.)

Non COMPOS mentis means a pers401
who has been legally determined byg.
court of competent, jurisdic. tion to be
unsound mind or incapable of mag
aging his or her own affairs.

Permit means a written agreement ba
tween Indian landowners and the appl&
cant for the permit„ also referred to tfp
a permittee, whereby the permittee.
granted a revocable privilege to use In-
dian land or Government, land, for .an
specified purpose.

Remainder means an interest in I
dian land that is created at the samb
time as a life estate, for the use and ero,)
joyment of its owner after the life el-C)
tate terminates.

Restricted land or restricted statt8
means land the title to which is helEP
by an individual Indian or a tribe ang_
which can only be alienated or encurnAi
bered by the owner with the approvca,
of the Secretary because of limitationfti)
contained in the conveyance instrueo
ment pursuant to federal la.w.

Secretary means the Secretary of tliV;
Interior or an authorized representapS
tive.

Sublease means a written agreement
by which the tenant grants to an indi-
vidual or entity a right, to possession
no greater than that held by the tenant
under the lease.

Surety means one who guarantees the
performance of another.

438	 439
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Tenant means a person or entity who
has acquired a legal right of possession
to Indian land by a lease or permit
under this part,.

Trespass means an unauthorized pos-
session, occupancy or use of Indian
land.

Tribal land means the surface estate
of land or any interest therein held by
the United Slates in trust for a tribe,
band, community, group or pueblo of
Indians, and latid that is held by a
tribe, band, eommunity, group or pueb-
lo of Indians, subject to federal restric-
tions against, alienation or encum-
brance, and includes such land reserved
for BIA administrative purposes when
it is not immediately needed for such
purposes. The term also includes lands
held by the United States in trust for
an Indian corporation chartered under
section 17 of the Act of June 18. 1934 (48
Stat. 984; 25 U.S.C. §476).

Tribal laws means the body of law
that. governs land and activities under
the jurisdiction of a tribe, including or-
dinances and other enactments by the
tribe, tribal court rulings, a.ri tribal
common law.

Trust land means any tract, or inter-
est therein, that the United States
holds in trust, status for the benefit of
a tribe or individual Indian.

Undivided interest means a fractional
share in the surface estate of Indian
land, where the surface estate is owned
in common with other Indian land-
owners or fee owners.

Us,'Wen)ur means the Secretary or
BIA and any tribe acting on behalf of
the Secretary or BIA under §162.110 of
this part,.

USPAP means the Uniform Standards
of Professional Appraisal Practice, as
promulgated by the Appraisal Stand-
ards Board of the Appraisal Foundation
to establish requirements and proce-
dures: for professional real property ap-
praisal practice.

162.102 What land, or interests in
land, are subject to these regula-
tions?

(a) These regulations apply to Indian
and and Government land, including
any tract in which an interest is owned
3y an individual Indian or tribe in
-.,rust or restricted status.

25 CFR Ch. I (4-1-07 Edition)

(b) Where a life estate and remainder
interest are both owned in trust or re-
stricted status, the life estate and re-
inainder interest must both be leased
under these regulations, unless the
lease is for less than one year in dura-
tion. Unless otherwise provided by the
document creating the life estate or by
agreement, rent payable under the
lease must be paid to the life tenant
under part 179 of this chapter.

le) In approving a lease under these
regulations. we will not lease any fee
interest in Indian land, nor will we col-
lect rent on behalf of any fee owners.
The leasing of the trust and restricted
interests of the Indian landowners will
not be conditioned on a lease having
been obtained from the owners of any
fee interests. Where all of the trust or
restricted interests in a tract are sub-
ject, to a life estate held in fee status,
we will approve a lease of the remain-
der interests only if such action is nec-
essary to preserve the value of the land
or protect the interests of the Indian
landowners.

(d) These regulations do not apply to
tribal land that is leased under a cor-
porate charter issued by us pursuant to
25 U.S.C. §477, or under a special act of
Congress authorizing leases without
our approval under certain conditions,
except to the extent that the author-
izing statutes require us to enforce
such leases on behalf of the Indian
landowners.

(e.) To the extent any regulations in
this part conflict with the Indian Land
Consolidation Act Amendments of 2000,
Public Law 106-462, the provisions of
that Act will govern.

§ 162.103 What types of land use agree-
ments are covered by these regula-
tions?

(a) These regulations cover leases
that authorize the possession of Indian
land. These regulations do not apply
to:

(1) Mineral leases, prospecting per-
mits, or mineral development agree-
ments, as covered by parts 211, 212 and
225 of this chapter and similar parts
specific parts specific to particular
tribes;

(2) Grazing permits, as covered by
part 166 of this chapter and similar

Bureau of Indian Affairs, Interior

parts specific parts specific to par-
ticular tribes;

(3) Timber contracts, as covered by
part 163 of this chapter;

(4) Management contracts, joint ven-
ture agreements, or other encum-
brances of tribal land, as covered by 25
U.S.C. §81, as amended;

45) Leases of water rights associated
with Indian land, except to the extent
the use of such water rights is incor-
porated in a lease of the land itself; and

(6) Easements or rights-of-way, as
covered by part 169 of this chapter.

(b) Where appropriate, the regula-
tions in this part that specifically refer
to leases will apply to permits that au-
thorize the temporary, non-possessory
use of Indian land or Government land,
not including:

(1) Land assignments and similar in-
struments authorizing temporary uses
by tribal members, in accordance with
tribal laws or custom; and

(2) Trader's licenses issued under part
140 of this chapter.

4162.104 When is a lease needed to au-
thorize possession of Indian Land?

(a) An Indian landowner who owns
100% of the trust or restricted interests
in a tract may take possession without
a lease or any other prior authoriza-
tion from us.

(b) An Indian landowner of a frac-
tional interest in a tract must obtain a
lease of the other trust and restricted
interests in the tract, under these reg-
ulations, unless the Indian co-owners
have given the landowner's permission
to take or continue in possession with-
out a lease.

(c) A parent or guardian of a minor
child who owns 100% of the trust inter-
ests in the land may take possession
without a lease. We may require that
the parent or guardian provide evi-
dence of a direct benefit to the minor
child. When the child reaches the age
of majority, a lease must be obtained
under these regulations to authorize
continued possession.

(d) Any other person or legal entity,
including an independent legal entity
owned and operated by a tribe, must
obtain a lease under these regulations
before taking possession.

§ 162.107

§ 162.105 Can tracts with different In-
dian landowners be unitized for
leasing purposes?

(a) A lease negotiated by Indian land-
owners may cover more than one tract
of Indian land, but the minimum con-
sent requirements for lea,ses granted
Indian landowners under subparts
th •ough D of this part will apply 473)
each tract separately. We may cornbira3
multiple tracts into a unit for leasb
negotiated or advertised by us, if lie
determine that unitization is in the /try

dian landowners' best interests all

consistent with the efficient admini0
tration of the land.

lb) Unless otherwise provided in the4
lease, the rent or other considerati+
derived from a unitized lease will 1.0

distributed based on the size of eacCI)
landowner's in•erest, in pro Porltion te)
the acreage within the entire unit.

§ 162.106 What will BIA do if posseo,„
sion is taken without an approvelit
lease or other proper authorizt
tion?

(a) If a lease is required, and posses=
sion is taken without a lease by A'
party other than an Indian landowneE
of the tract, we will treat the unatc.,-1
thorized use as a trespass. Unless w6""
have reason to believe that the party
in possession is engaged in negotia.-71
tions with the Indian landowners to ob-6
tain a lease, we will take action to re0-
cover possession on behalf of the Indiar0
landowners. and pursue any additiona
remedies available under applica.bleN
la,w.

(b) Where a trespass involves Indiany)
agricultural land, we will also assess
civil penalties and costs under part 166,-n
subpart 1, of this chapter.

CS:2
§ 162.107 What are BIA's objectives MC'

granting or approving leases?
(a) We will assist Indian landowners0

in leasing their land, either through co
negotiations or advertisement,. In re- OD
viewing a negotiated lease for ap-
proval, we will defer to the landowners'
determination that the lease is in their
best interest, to the maxinium extent
possible. In granting a lease on the
landowners' behalf, we will obtain a
fair annual rental and attempt to en-
sure (through proper notice) that the
use of the land is consistent with the

Case: 09-17349     06/28/2010     Page: 14 of 36      ID: 7386087     DktEntry: 33-2



§ 162.10B
	

25 CFR Ch. I (4-1-07 Edition)
	

Bureau of Indian Affairs, Interior
	

§ 162.20

landowners' wishes. We will also recog-
nize the rights of Indian landowners to
use their own land, so long as their In-
dian co-owners are in agreement and
the value of the land is preserved.

(b) We will recognize the governing
authority of the tribe having jurisdic-
tion over the land to be leased, pre-
paring and advertising leases in accord-
ance with a.pplica.ble, tribal laws and
policies. We will promote tribal control
and self-determination over tribal land
and other land under the tribe's juris-
diction. through contracts and self-
goverliance compacts entered into
under the Indian Self-Determination
and Education Assistance Act, as
amended, 25 U.S.C. §450f et seq.

*162.108 What are BIA's responsibil-
ities in administering and enforcing
leases?

(a) We will ensure that tenants meet
their payment obligations to Indian
landowners, through the collection of
rent on behalf of the landowners and
the prompt initiation of appropriate
collection and enforcement actions. We
will also assist landowners in the en-
forcement, of payment obligations that
run directly to them, and in the exer-
cise of any negotiated remedies that
apply in addition to specific remedies
made available to us under these or
other regulations.

(1) We will ensure that tenants com-
ply with the operating requirements in
their leases, through appropriate in-
spections and enforcement actions as
needed to protect the interests of the
Indian landowners and respond to con-
cerns expressed by them. We will take
immediate action to recover possession
from trespassers operating without a
lease, and take other emergency action
as needed to preserve the value of the
land.

§ 162.109 What laws, other than these
regulations, will apply to leases
granted or approved under this
part?

(a) Leases granted or approved under
this part will be subject to federal laws
of general applicability and any sPe-
cific federal statutory requirements
that are not incorporated in these reg-
ulations,

(b) Tribal laws generally apply to
land under the jurisdiction of the tribe

enacting such laws, except to the ex-
tent that those tribal laws are incon-
sistent with these regulations or other
applicable federal law. These regula-
tions may be superseded or modified by
tribal laws, however, so long as:

(1) The tribal laws are consistent
with the enacting tribe's governing
documents;

(2) The tribe has notified us of the su-
perseding or modifying effect of the
tribal laws;

(3) The superseding or modifying of
the regulation would not violate a fed-
eral statute or judicial decision, or
conflict with our general trust respon-
sibility under federal law; and

(4) The superseding or modifying of
the regulation applies only to tribal
land.

(o) State law may apply to lease dis-
putes or define the remedies available
to the Indian landowners in the event
of a lease violation by the tenant, if
the lease so provides and the Indian
landowners have expressly agreed to
the application of state law.

§ 162.110 Can these regulations be ad-
ministered by tribes, on the Sec-
retary's or on BIA's behalf?

Except insofar as these regulations
provide for the granting, approval, or
enforcement of leases and permits, the
provisions in these regulations that au-
thorize or require us to take certain
actions will extend to any tribe or trib-
al organization that is administering
specific programs or providing specific
services under a contract or self-gov-
ernance compact entered into under
the Indian Self-Determination and
Education Assistance Act (25 U.S.C.
§450f et seq.).

§ 162.111 Who owns the records associ-
ated with this part?

(a) Records are the property of the
United States if they:

(1) Are made or received by a tribe or
tribal organization in the conduct of a
federal trust function under 25 U.S.C.
§450f et seq., including the operation of
a trust program; and

(2) Evidence the organization, func-
tions, policies, decisions, procedures,
operations, or other activities under-
taken in the performance of a federal
trust function under this part.

(b) Records not covered by paragraph
(a) of this section that are made or re-
ceived by a tribe or tribal organization
in the conduct of business with the De-
partment of the Interior under this
part are the property of the tribe.

*162.112 How must records associated
with this part be preserved?

(a) Any organization, including tribes
and tribal organizations, that have
records identified in §162.111(a) must
preserve the records in accordance with
approved Departmental records reten-
tion procedures under the Federal
Records Act, 44 U.S.C. Chapters 29, 31
and 33. These records and related
records management practices and
safeguards required under the Federal
Records Act are subject to inspection
by the Secretary and the Archivist of
the United States.

(b) A tribe or tribal organization
should preserve the records identified
in §162.111(b) for the period of time au-
thorized by the Archivist of the United
States for similar Department of the
Interior records in accordance with 44
U.S.C. Chapter 33. If a tribe or tribal
organization does not preserve records
associated with its conduct of business
with the Department of the Interior
under this part, it may prevent the
tribe or tribal organization from being
able to adequately document essential
transactions or furnish information
necessary to protect its legal and fi-
nancial rights or those of persons di-
rectly affected by its activities.

§ 162.113 May decisions under this
part be appealed?

Yes. Except where otherwise provided
in this part, appeals from decisions by
the BIA under this part may be taken
pursuant to 25 CFR part 2.

Subpart B—Agricultural Leases

GENERAL PROVIS/ONS

§ 162.200 What types of leases are cov-
ered by this subpart?

The regulations in this 'subpart apply
to agricultural leases, as defined in
this part. The regulations in this sub-
part may also apply to business leases
on agricultural land, where appro-
priate.

§ 162.201 Must agricultural land b
managed in accordance with
tribe's agricultural resource man
agement plan?

tat Agricultural land under the juris
diction of a tribe must be managed ii
accordance with the goals and o 'ect,i.
tives in any agricultural resource n
agetnent plan developed by the tribu t o
by us in close consultation withaklu
tribe, under Al ARMA.	 IV

(b) A ten-year agricultural resoCCPct
management and monitoring plan tililsi
be developed through public 'nee g,
and completed within three yeara oi
the initiation of the planning acti y
Such a plan must be developed thraisgh
public meetings, and be based on-1,11e
public meeting reco •ds and exisrng
survey documents, reports, and ()Eller
research from federal agencies, tiGal
community colleges, and land giGlit
universities. When completed, the plan
must:	 0

(1) Determine available agricultgal
resources;	 C

(2) Identify specific tribal agrial-
tural resource goals and objectives; CD

13) Establish management objeetaes
for the resources;	 CP

(4) Define critical values of the CR-
dian tribe and its members and iclentOY
holistic management objectives; and

(5) Identify actions to he takenitio
reach established objectives.	 =

(e) Where the regulations in this sa_
part are inconsistent with a tribe's g
ricultural resource management pl; ,
we may waive the regulations unpir
part 1 of this title, so long as the wa-i44-
er does not violate a federal stattiLe6:
judicial decision or conflict with (f,Or
general trust responsibility under fed-
eral law.	 -0

co
§ 162.202 How will tribal laws be %-

forced on agricultural land? 	
cn

(a.) Unless prohibited by federal lam,
we will recognize and comply with triTt,-
al laws regulating activities on ag
cultural land, including tribal laws 1
lating to land use, environmental pro-
tection. and historic or cultural preser-
vation.

(I) While the tribe is primarily re-
sponsible for enforcing tribal laws per-
taining to agricultural land, we will:

(I) Assist in the enforcement of tribal
laws;

442
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(2) There is, of ,„_ord, a lease on the
.nd for all or a part of the same term;
(3) The lease does not contain stipu-
tions requiring sound land utilization
ans and conservation practices; or
(4) There are other deficiencies such
., but, not limited to, erroneous land
scriptions, and alterations which are
it clearly endorsed by the lessor.
(e) Any adult Crow Indian classified

competent shall have the full re-
onsibility for obtaining compliance
th the terms of any lease made by
m pursuant to this section. This
all not preclude action by the Sec-
tary to assure, conservation and pro-
Aion of these trust lands.
f) Leases made by competent Crow
bans shall be subject to the right to
ue permits and leases to prospect
:, develop, and mine oil, gas, and
ier minerals, and to grant, rights-of-
y and easements, in accordance with
)licable law and regulations. In the
uance or granting of such permits,
ses, rights-of-way or easements due
isideration will be given to the in-
ests of lessees and to the adjustment
any damages to such interests. in
- event of a dispute as to the amount
such damage, the matter will be re-
-ed to the Secretary whose deter-
iation will be final as to the amount
aid damage.

2.501 Fort Belknap Reservation.
ot to exceed 20,000 acres of allotted
tribal lands (non-irrigable as well

rriga.ble) on the Fort Belknap Res-
/lion in Montana may be leased for
culture of sugar beets and other

is in rotation for terms not exceed-
ten years.

regulations in this part for the benefit
of the owner or owners.

(b) All leases granted or approved on
restricted lands of the Cabazon, Augus-
tine, and Torres-Martinez Indian Res-
ervations shall be filed for record in
the office of the county recorder of the
county in which the land is located,
the cost thereof to be paid by the les-
see. A copy of each such lease shall be
filed by the lessee with the Coachella
Valley County Water District or such
other irrigation or water district with-
in which the leased lands are located.
All such leases shall include a provi-
sion that the lessee, in addition to the
rentals provided for in the lease, shall
pay all irrigation charges properly as-
sessed against the land which became
payable during the term of the lease.
Act of August 25, 1950 (64 Stat. 470); Act
of August 28, 1958 (72 Stat. 968).

§ 162.503 San Xavier and Salt River
Pima-Maricopa Reservations.

(a) Purpose and scope. The Act of No-
vember 2, 1966 (80 Stat. 1112), provides
statutory authority for long-term leas-
ing on the San Xavier and Salt River
Pima-Maricopa Reservations, Arizona,
in addition to that contained in the
Act of August 9, 1955 (69 Stat. 539), as
amended (25 U.S.C. 415). When leases
are made under the 1955 Act on the San
Xavier or Salt River Pima-Maricopa
Reservations, the regulations in part
162 apply. The purpose of this section is
to provide regulations for implementa-
tion of the 1966 Act. The 1966 Act does
not apply to leases made for purposes
that are subject to the laws governing
mining leases on Indian lands.

tb) Duration of leases. Leases made
under the 1966 Act for public, religious,
educational, recreational, residential,
or business purposes may be made for
terms of not to exceed 99 years. The
terms of a grazing lease shall not ex-
ceed ten years; the term of a farming
lease that does not require the making
of a substantial investment in the im-
provement of the land shall not exceed
ten years; and the term of a farming
lease that requires the making of a
substantial investment in the improve-
ment of the land shall not exceed 40
years. No lease shall contain an option
to renew which extends the total term

458

beyond the maximum term permitted
by this section.

(e) Required covenant and enfor•ement
thereof. Every lease under the 1966 Act
shall contain a covenant on the part of
the lessee that he will not commit or
permit on the leased land any act that
causes waste or a nuisance or which
creates a hazard to health of persons or
to property wherever such persons or
property may be.

(d) Notification regarding leasing pro-
posals. If the Secretary determines that
a proposed lease to be made under the
1966 Act for public, religious, edu-
cational, recreational, residential, or
business purposes will substantially af-
fect the governmental interests of a
municipality contiguous to the San
Xavier Reservation or the Salt River
Pima-Maricopa Reservation, as the
case may be, he shall notify the appro-
priate authority of such municipality
of the pendency of the proposed lease.
The Secretary may, in his discretion,
furnish such municipality with an out-
line of the major provisions of the lease
which affect its governmental interests
and shall consider any comments on
the terms of the lease affecting the mu-
nicipality or on the absence of such
terms from the lease that the authori-
ties may offer. The notice to the au-
thorities of the municipality shall set
forth a reasonable period, not to exceed
30 days, within which any such com-
ments shall be submitted,

(e) Applicability of other regulations.
The regulations in part 162 of this title
shall apply to leases made under the
1966 Act except where such regulations
are inconsistent with this section.

(f) Mission San Xavier del Bac. Noth-
ing in the 1966 Act authorizes develop-
ment that would detract from the sce-
nic, historic, and religious values of
the Mission San Xavier del Bac owned
by the Franciscan Order of Friars
Minor and located on the San Xavier
Reservation.

Subpart F—Non-Agricultural
Leases

*162.600 What types of leases are cov-
ered by this subpart?

The regulations in this subpart apply
to any leases other than agricultural
leases, as defined in this part. To the

extent that any of the regulations in
this subpart conflict with the provi-
sions of the Indian Land Consolidation
Act Amendments of 2000, Pub. Law.
106- 462, the provisions of that Act will
govern.

§ 162.601 Grants of leases by SecretaR.
(a) The Secretary may grant leans

on individually owned land on behistt
of:

(11 Persons who are ium comptei
mentis;

(2) Orphaned minors;
(3) The undetermined heirs of a deoZ)

dent's estate;
(4) The heirs or devisees to indivit

ually owned land who have not be+
able to agree upon a lease during tio
three-month period immediat.ely four)
lowing the date on which a lease mac")
be entered in•o; provided, that the land
is not in use by any of the heirs ox)
devisees; and	 0

(5) Indians who have given the 6e(2
retary written authority to executs
leases on their behalf.

(b) The Seeretary may grant lease73
on the individually owned land of alb,
adult Indian whose whereabouts is lino
known, on such terms as are necessaryQ
to protect and preserve such property.

(c) The Secretary may grant permits
on Government land.

§ 162.602 Grants of leases by owners or0-
their representatives. 	 0

The following' may grant leases:	 CA)

(a) Adults, other than those non.1.\.:4)
compos mentis,

(b) Adults, other than those non(c)
compos mentis, on behalf of their
minor children, and on behalf of minor-0
children to whom they stand in locoSD
parentis when such children do noti
have a legal representative,

(0) The guardian, • onservator or 0')
other fiduciary, appointed by a state 2.,
court or by a tribal court operating (0
under an approved constitution or law CO
and order code, of a minor or persons
who are non compos mentis or are oth-
erwise under legal disability,

(d) Tribes or tribal corporations act-
ing through their appropriate officials.

§ 162.603 Use of land of minors.
The natural or legal guard ian, or

other person standing in loco pa.rentis

t.502 Cabazon, Augustine, and
Torres-Martinez Reservations, Cali-
fornia.

Upon a determination by the See-
ry that the owner or owners are
making beneficial use thereof, re-
;ted lands on the Cabazon, Augus-
, and Torres-Martinez Indian Res-
tions which are or may be irri-
d from distribution facilities ad-
.stered by the Coachella. Valley
ity Water District in Riverside
ity, California, may be leased by
Secretary in accordance with the
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of minor ciiiiiiren who have the eare,
and custody of such children may use
the individually owned land of such
children during the period of minority
without charge for the use of the land
if such use will enable such person to
engage in a business or other enter-
prise which will be beneficial to such
minor children.

4162.604 Special requirements and
provisions.

(a) All leases made pursuant to the
regulations in this part shall be in the
form approved by the Secretary and
subject, to his written approval.

(b) Except as otherwise provided in
this part no lease shall be approved or
granted at less than the present fair
annual rental.

11) An adult Indian owner of trust or
restricted land may lease his land for
religious, educational, recreational or
other public purposes to religious orga-
nizations or to agencies of the federal,
state, or local government at a nominal
rental. Such adult Indian may lease
land to members of his immediate fam-
ily with or without, rental consider-
ation.

(2) In the discretion of the Secretary,
tribal land may be leased at a nominal
rental fur religious, educational, rec-
rea,tiona,l, or other public purposes to
religious organizations or to agencies
of federal, state, or local governments;
for purposes of subsidization for the
benefit of the tribe; and for homesite
purposes to tribal members provided
the land is not commercial or indus-
trial in character.

(3) Leases may he granted or ap-
proved by the Secretary at less than
the fair annual rental when in his judg-
ment such action would be in the best
interest of the landowners.

(c) Unless otherwise provided by the
Secretary a satisfactory surety bond
will be required in an amount, that will
reasonably assure performance of the
contractual obligations under the
lease. Such bond may be for the pur-
pose of guara,nteeing:

(I) Not less than one year's rental un-
less the lease contraut provides that
the annual rental shall be paid in ad-

(2) The estimated construction cost
of any improvement to be placed on the
land by the lessee.

(3) An amount estimated to be 'ade-
quate to insure compliance with any
additional contractual obligations.

tdk The lessee may be required to pro-
vide insurance in an amount adequate
to protect any improvements on the
leased premises; the lessee may also be
required to furnish appropriate liabil-
ity insurance, and such other insurance
as may be necessary to protect the les-
sor's interest.

(e) No lease shall provide the lessee a
preference right to future leases nor
shall any lease contain provisions for
renewal, except as otherwise provided
in this part. No lease shall be entered
into more than 12 months prior to the
commencement of the term of the
lease. Except with the approval of the
Secretary no lease shall provide for
payment of rent in advance of the be-
ginning of the annual use period for
which such rent is paid. The lease con-
tract shall contain provisions as to the
dates rents shall become due and pay-
able.

(f) Leases granted or approved under
this part shall contain provisions as to
whether payment of rentals is to be
made direct to the owner of the land or
his representative or to the official of
the Bureau of Indian Affairs having ju-
risdiction over the leased premises.

(g) All leases issued under this part
shall contain the following provisions:

(1) While the leased premises are in
trust or restricted status, all of the les-
see's obligations under this lease, and
the obligations of his sureties, are to
the United States as well as to the
owner of the land.

(2) Nothing contained in this lease
shall operate to delay or prevent a ter-
mination of federal trust responsibil-
ities with respect to the land by the
issuance of a fee patent or otherwise
during the term of the lease; however,
such termination shall not serve to 'ab-
rogate the lease. The owners of the
land and the lessee and his surety or
sureties shall be notified of any such
change in the status of the land.

(3) The lessee agrees that he will not
use or cause to be used any part of the
leased premises for any unlawful con-

ito Leases granted or approved under
this part on individually owned lands
which provide for payment of rental di-
rect to the owner or his representa,tive
shall contain the following provisions:

(1) In the event of the death of the
owner during the term of this lease and
while the leased premises are in trust
or restricted status, all rentals remain-
ing due or payable to the decedent, or
his representative under the provisions
of the lease shall be paid to the official
of the Bureau of Indian Affairs having
jurisdiction over the leased premises.

(2) While the leased premises are in
trust or restricted status, the Sec-
retary may in his discretion suspend
the direct rental payment provisions of
this lease in which event the rentals
shall be paid to the official of the Bu-
reau of Indian Affairs having jurisdic-
tion over the leased premises.

4162.605 Negotiation of leases.
(a) Leases of individually owned land

or tribal land may be negotiated by
those owners or their representatives
who may execute leases pursuant to
§162.602 of this subpart.

(b) Where the owners of a majority
interest, or their representatives, who
may grant leases under § 162.602 of this
subpart, have negotiated a lease satis-
factory to the Secretary he may join in
the execution of the lease and thereby
commit the interests of those persons
in whose behalf he is authorized to
grant leases under §162.601(a)(1), (2), (3),
and (5) of this subpart.

(c) Where the Secretary may gra,ut
leases under §162.601 of this subpart he
may negotiate leases when in his judg-
ment the fair annual rental can thus be
obtained.

41432.606 Advertisement.
Except aa otherwise provided in this

part, prior to granting a lease or per-
mit as authorized under §162.601 of this
subpart the Secretary shall advertise
the land for lease. Advertisements will
call for sealed bids and will not offer
preference rights.

4162.607 Duration of leases.
Leases granted or a,pproved under

this part shall be limited to the min-
imum duration, commensurate with
the purpose of the lease, that will allow

the highest economic return 1
owner consistent with prudent mi
ment and eonservation pra.ctice:
except as otherwise provided it
part shall not exceed the numl
years provided for in this se,' im
cept for those leases auth 'LE

§162.604(1thli and (2) of this su ar
less the. consideration for
based primarily on pe•centatto
come produced by the land, ii)e
shall provide for periodic revieflID,
less than five-year intervals, eai th
uities involved. Such review s*all
consideration to the econom
tiuns at the time, exclusive of	 p.
ment or development requiritel-Jis
contract, or the contribution i=ali
such improvements. Any adJUZITI
of rental resulting from suelae
may be made by the Seeretare)w
he has the authority to grant let
otherwise the adjustment nail
made with the written coneurRtne
the owners and the approval of gie
retary.

a) Leases for public, rel igioatp,
cational, recreational, residengal,
business purposes shall not ext:Aec
years but may include provisicps
thorizing a renewal or an extent6n
one additional term of not to exceca
years, except such leases of lan
Hollywood (formerly Da.nia) litsaer
tion, Fla.; the Navajo Reserki
Ariz., N. Mex., and Utah; the 	 a
Springs Reservation, Calif.; the
ern Ute Reservation, Colo.; th
Mohave Reservation, Calif., Ari
Nev.; the Pyramid Lake ResertE5n
Nev.: t.he Gila River Reserva.tionkart
the San Carlos Apache Reservatit
Ariz.; the Spokane Reservation, Ms.
the Hualapai Reservation, Ari
Swinornish Reservation, Wasleo
Pueblos of Cochiti, Pojoaque,
and Zuni, N. Mex.; and land on ther.
orado River Reservation, Ariz.:=ear
Calif,; which leases may be mad*) f,
terms of not to exceed 99 years. C°

(b) Leases granted by the Secretar
pursuant to §162.601(a)(3) of this sul
part shall be for a term of not, to ei
ceed two years except as otherwise pr(
vided in §162.605(b) of this subpart.

4162.608 Ownership of improvements.
Improvements placed on the leasef

land shall become the property of Ur
vance.	 duct or purpose.

460	 461
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§ 162.609

lessor unless specifi cal 1 y excepte.d
therefrom under the terms of the lease.
The lea,se shall specify the maximum
time allowed for removal of any im-
provements so excepted.

§ 162.609 Unitization for leasing.
Where it, appears advantageous to the

owners and advantageous to the oper-
ation of the land a single lease con-
tract may include more than one par-
cel of land in separate ownerships, trib-
al o • individual, provided the statutory
authorities and other applicable re-
quirements of this part are observed.

25 CFR Ch. I (4-1-07 Edition)

the lease and will assume in writing all
the obligations thereunder.

id) With the consent of the Sec-
retary, leases of tribal land to indi-
vidual members of the tribe or to tribal
housing authorities may contain provi-
sions permitting the assignment of the
lease without further consent or ap-
provad where a lending insti•ution or
an agency of the United States makes,
insures or guarantees a loan to an indi-
vidual member of the tribe or to a trib-
al housing authority for the purpose of
providing funds for the construction of
housing for Indians on the leased prem-
ises; provided, the leasehold has been
pledged as security for the loan and the
lender has obtained the leasehold by
foreclosure or otherwise. Such leases
may with the consent of the Secretary
also contain provisions permittin g the
lessee to assign the lease without fur-
ther consent or approval.

§ 162.611 Payment of fees and drainage
and irrigation charges.

(a) Any lease covering lands within
an irrigation project or drainage dis-
trict shall require the lessee to pay an-
nually on or before the due date, dur-
ing the term of the lease and in the
amounts determined, all charges as-
sessed against such lands. Such charges
shall be in addition to the rental pay-
ments prescribed in the lease. All pay-
ments of such charges and penalties
shall be made to the official designated
in the lease to receive such payments.

(b) We will charge an administrative
fee each time we approve an agricul-
tural lease, amendment, assignment,
sublease, mortgage, or related docu-
ment. These fees will be paid by the
tenant, assignee, or subtenant, to cover
our costs in preparing or processing the
documents and administering the
lease.

(c) Except as provided in paragraph
(d) of this section, we will charge ad-
ministrative fees based on the rent
payable under the lease. The fee will be
3% of the annual rent payable, includ-
ing any percentage or cropshare rent
that can be reasonably estimated.

Id) The minimum administrative fee
is $10.00 and the maximum administra-
tive fee is S500.00, and any administra-
tive fees that have been paid will be
non-refundable. However, we may

Bureau of Indian Affairs, Interior

waive all or part of these administra-
tive fees, in our discretlon.

(e) If all or part of the expenses of the
work are paid from tribal funds, the
tribe may establish an additional or al-
ternate schedule of fees.

§162.612 Can a lease provide for nego-
tiated remedies in the event of a
violation?

(a) A lease of tribal land may provide
the tribe with certain negotiated rem-
edies in the event of a lease violation,
including the power to terminate the
lease. A lease of individually-owned
land may provide the individual Indian
landowners with similar remedies, so
long as the lease also specifies the
manner in which those remedies may
be exercised by or on behalf of the
landowners.

(b) The negotiated remedies de-
scribed in paragraph fa) of this section
will apply in addition to the cancella-
tion remedy available to us under
§162.619(c) of this subpart. If the lease
specifically authorizes us to exercise
any negotiated remedies on behalf of
the Indian landowners, the exercise of
such remedies may substitute for ca,n-
cellation.

(c) A lease may provide for lease dis-
putes to be resolved in tribal court or
any other court of competent jurisdic-
tion, or through arbitration or some
other alternative dispute resolution
method. We may not be bound by deci-
sions made in such forums, but we will
defer to ongoing proceedings, as appro-
priate, in deciding whether to exercise
any of the remedies available to us
under § 162.619 of this subpart.

§162.613 Will BIA notify a tenant
when a rent payment is due under
a lease?

We may issue bills or Invoices to a
tenant in advance of the dates on
which rent payments are due under a
lease, but the tenant's obligation to
make such payments in a timely man-
ner will not be excused if such bills or
invoices are not delivered or received.

4162.614 Will untimely rent payments
made under a lease be subject to in-
terest charges or late payment pen-
alties?

A lease must specify the rate at
which interest will accrue on any rent

§162.61.

payment not made by the due date o
any other date specified in the lea,se.
lease may also identify additional lat(
payment penalties that will apply if E

rent payment is not made by a sped,
fied date. Unless otherwise provided ir
the lea.se, such interest charges Ci)nti
late payment penalties will appl in
the absence of any specific notic to
the tenant from us or the Indian
owners, and the failure to pay -1:511
amounts will be treated as a lease ma-
lation under §162.618 of this subpart6

*162.615 What will BIA do if rent j6y-
ments are not. made in the time cid
manner required by a lease?

(a) A tenant's failure to pay renal
the time and manner required ti)ba
lease will be a violation of the levy,
and a notice of violation will be issmd
under §162.618 of this subpart. If the
lease requires that rent payments de
made to us, we will send the tenant od
its sureties a notice of violation wit, n
five business days of the date on wh h
the rent payment was due. If the le e
provides for payment directly to 	 e
Indian landowners, we will send 	 e
tenant and its sureties a notice of v-
lation within five business days of t
date on which we receive actual notice
of non-payment from the landowners.

(I» If a tenant fails to provide ad21
cluate proof of payment or cure the vio-
lation within the requisite time perigh
described in §162.618(b) of this subpailp,
and the amount due is not in disput
we may immediately take action to t

d interest charges
cover the amount, of the unpaid re
and any associate	

t

late payment penalties. We may also
cancel the lease under §162.619 of thi-0
subpart, or invoke any other remedido
available under the lea.se or applical.
law, including collection on any avali'0
able bond or referral of the debt to th23
Department of the Treasury for colle.4C2,
tion. An action to recover any unpaido
amounts will not be conditioned on thel
prior cancellation of the lease or any
further notice to the tenant, nor will
such an action be precluded by a prior
cance/lation.

(c) Partial payments and underpay-
ments may he accepted by the Indian
landowners or us, but acceptance will
not operate as a waiver with respect to
any amounts remaining unpaid or any

4162.610 Subleases and assignments.
(a) Except as provided in paragraphs

(h), (ci, and (dl of this section, a sub-
lease., assignment, amendment or en-
cumbrance. of any lease or permit
issued under this part may be made
only with the approval of the Secretary
and the written consent of all parties
to such lease or permit, including the
-surety or sureties.

b ) Wi th the consent of the Sec-
retary, the lease may contain a provi-
sion authorizing the lessee to sublease
the premises, in whole or in part, with-
:tut further approval. Subleases so
made shall not serve to relieve the sub-
lessor from any liability nor diminish
any supervisory authorit y of the Sec-
.'etary provided for under the approved
.ea,se.

(c) With the consent of the Secretary,
the lease may contain provisions au-
:horning the lessee to encumber his
easehold interest in the premises for
the purpose of borrowing capital for
;he development and improvement of
the leased premises. The encumbrance
nstrument, must be approved by the
iecretary. If a sale or foreclosure
Inder the approved encumbrance °c-
ans and the encumbrancer is the pur-
ihaser, he may assign the leasehold
vithout the approval of the Secretary
ir the consent of the other parties to
,he lease, provided, however, that the
tssignee accepts and agrees in writing
.o be bound by all the terms and condi-
,ions of the lease. If the purchaser is a
iarty other than the encumbrancer,
t.pproval by the Secretary of any as-
,ignment, will be required, and such
iurchaser will be bound by the terms of
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other existing lease violations. Unless
otherwise provided in the lease, °yea:-
payments may be credited as an ad-
vance against future rent payments, or
refunded.

(d) If a personal or business check is
dishonored, and a rent payment is
therefore not made by the due date, the
failure to make the payment in a time-
ly manner will be a violation of the
lease, and a notice of violation will be
issued under §162.618 of this subpart.
Any payment made to cure such a vio-
lation, and any future payments by the
same tenant, must be made by an al-
ternative payment method approved by
US

§ 162.616 Will any special fees be as-
sessed on delinquent rent payments
due under a lease?

The following special fees will be as-
sessed if rent is not paid in the time
and manner required, in addition to
any Interest or late payment penalties
that must be paid to the Indian land-
owners under a lease. The following
special fees will be assessed to cover
administrative costs incurred by the
United States in t,he collection of the
debt:

The tenant win pay For " '

(a) $50 00 Administiative
checks

fee for dislionored

0)) $15 00 Administrative lee for SIA processing

25 CFR Ch. I (4-1-07 Edition)

§ 162.618 What will BIA do in the event
of a violation under a lease?

(a) If we determine that a lease has
been violated, we will send the tenant
and its sureties a notice of violation
within five business days of that deter-
mination. The notice of violation must
be provided by certified mail, return
receipt requested.

(b) Within ten business days of the
receipt of a notice of violation, the ten-
ant must:

(1) Cure the violation and notify us in
writing that the violation has been
cured;

(2) Dispute our determination that a
violation has occurred and(or explain
why we should not cancel the lease; or

(3) Request additional time to cure
the violation.

§ 162.619 What will BIA do if a viola-
tion of a lease is not cured within
the requisite time period'?

(a) If the tenant does not cure a vio-
lation of a lease within the requisite
time period, we will consult with the
Indian landowners, as appropriate, and
determine whether:

(1) The lease should be canceled by us
under paragraph (c) of this section and
§§162.620 through 162.621 of this sub-
part;

(2) We should invoke any other rem-
edies available to us under the lease,
including collecting on any available
bond;

(3) The Indian landowners wish to in-
voke any remedies available to them
under the lease; or

(4) The tenant should be granted ad-
ditional time in which to cure the vio-
lation.

(b) If we decide to grant a tenant ad-
ditional time in which to cure a viola-
tion, the tenant must proceed dili-
gently to complete the necessary cor-
rective actions within a reasonable or
specified time period from the date on
which the extension is granted.

(c) If we decide to cancel the lease,
we will send the tenant and its sureties
a cancellation letter within five busi-
ness days of that decision. The • can-
cellation letter must be sent to the
tenant by certified mail, return receipt
requested. We will also provide actual
or constructive notice of a cancellation
decision to the Indian landowners, as

Bureau of Indian Affairs, Interior

appropriate. The cancellation letter
will:

Ill Explain the grounds for cancella-
tion:

(2) Notify the tenant of the amount
of any unpaid rent, interest charges, or
late payment penalties due under the
I ease;

(3) Notify the tenant of its right to
appeal under part 2 of this chapter, as
modified by §162.620 of this subpart, in-
cluding the amount of any appeal bond
that must be posted with an appeal of
the cancellation decision; and

(4) Order the tenant to vacate the
property within 30 days of the date of
receipt of the cancellation letter, if an
appeal is not filed by that time.

*162.620 Will B1A's regulations con-
cerning appeal bonds apply to can-
cellation decisions involving leases?

(a) The appeal bond provisions in §2.5
of part 2 of this chapter will not apply
to appeals from lease cancellation deci-
sions made under §162.019 of this sub-
part. Instead, when we decide to cancel
an agricultural lease, we may require
that the tenant post an appeal bond
with an appeal of the cancellation deci-
sion. The requirement to post an ap-
peal bond will apply in addition to all
of the other requirements in part, 2 of
this chapter.

(b) An appeal bond should be set in
an amount necessary to protect the In-
dian landowners against financial
losses that will likely result from the
delay caused by an appeal. Appeal bond
requirements will not be separately ap-
pealable, but may be contested during
the appeal of the lease cancellation de-
cision.

§ 162.621 When will a cancellation of a
lease be effective?

A cancellation decision involving an
agricultural lease will not be effective
until 30 days after the tenant receives
a cancellation letter from us. The can-
cellation decision will remain ineffec-
tive if the tenant files an appeal under
§ 162.620 of this subpart and part 2 of
this chapter, unless the decision is
made immediately effective under part
2. While a cancellation decision is inef-
fective, the tenant must continue to
pay rent and comply with the other
terms of the lease. If an appeal is not

Pt. 16:

filed in accordance with § 162.620 of thi:
subpart; and part 2 of this chapter, thi
cancella.tion decision will be effectivt
on the 31st day after the tenant re-
ceives the cancellation letter from us

§ 162.622 Can BIA take emergency ac,
tion if the leased premises (4re
threatened with immediate andcei•
nificant harm?	 cn

CD
If a tenant or any other party ca.mes

cant harm to the leased pren
or threatens to cause immediategsied
signifi 
during the term of a lease, we will teske
appropriate, emerg-e.ncy action. EnVr-
gency action may include judicialoc-
tion seeking immediate cessationCtif
the activity resulting in or threa.terg
the harm. Reasonable efforts will e
made to notify the Indian landown
either before or after the emergemy
action is taken.

0
§ 162.623 What will BIA do if a ten,ant

holds over after the expirationLdr
0cancellation of a lease?

If a tenant remains in posses
after the expiration or cancellatio
a lease, we will treat the unauthoriad
use as a trespass. Unless we have mt.-
son to believe that the tenant is -
gaged in negotiations with the Inch n
landowners to obtain a new lease, We
will take action to recover possession
on behalf of the Indian landowners, All

pursue any additional remedies av giff-
able under applicable law. 	 0_

O
PART 163—GENERAL

REGULATIONS

Subpart A—General Provisions

Helm i Lions.	 -0
Information collection.
Scope and objectives,	 CC)

CDSecretarial recognition of tribal iati

Subpart B—Forest Management and 0
Operations 

CA)

163.10 Management of Indian forest. land. CO
163,11 Forest management planning and

sustained yield management,
163.12 Harvesting restrictions.
163.13 Indian tribal forest enterprise °Aer-

ations.
163,14 Sale of forest, products.
163.15 Advertisement of sales
163.16 Forest product sales without adver-

tisement.

of each itolice or demand letter

(ci lti c"s ot balance
	

Administrative fee charged by treasury
duo
	

kAlowtng reterral for cellection of dm
linqueof debt

*162.617 How will B1A determine
whether the activities of a tenant
under a lease are in compliance
with the terms of the lease?

(a) Unless a lease provides otherwise,
we may enter the leased premises at
any reasonable time, without prior no-
tice, to protect the interests of the ln-
dia.n landowners and ensure that the
tenant is in compliance with the oper-
ating requirements of the lease.

(b) If an Indian landowner notifies us
that a specific lease violation has oe-
curred, we will initiate an appropriate
investigation within five business days
of that notification.

n

O
(.0

Sec.
163.1
163.2
163.3
163.1
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ORDINANCE 04-06

Be it enacted by the Tribal Council of the Colorado River Indian Tribes (hereinafter the Tribal
Council) an ordinance establishing procedures for obtaining possession of real property within
the Colorado River Indian Reservation, to be effective October 12, 2006, as follows:

PROPERTY CODE
ARTICLE I. EVICTIONS
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PROPERTY CODE
ARTICLE I. EVICTIONS

[NOTE: Except as otherwise noted the provisions of Ordinance No. 04-06 were enacted on
October 12, 2006. and becomes effective upon its enactment.]

ARTICLE I. EVICTIONS

CHAPTER 1. GENERAL PROVISIONS AND DEFINITIONS

Section 1-101.Purpose.

The purpose of this Article is to provide authority for lessors or landlords, including the
Tribes, to regain possession of real property and to evict a lessee or tenant or other
occupant therefrom.

Section 1-102.Jurisdiction.

The provisions of this Article shall govern relationships between all landlords and tenants
and over all property whether private or public real property within the exterior
boundaries of the CRIT reservation and subject to the authority of the Tribes.

Section 1-103.Relation to other laws.

The remedies established in this Article are in addition to any other remedies that may be
available under Tribal, federal or state law.

Section 1-104.Definitions.

As used in this Article, the following words will have the meanings given them in this
Section unless the context plainly requires otherwise.

a) "Landlord" means the Tribes, [CRRMC/Indian Housing Authority,] a person, or
entitythat is the owner, lessor, or sublessor of real property that is used as a home,
residence, or sleeping place by one person who maintains a household or by two or
more persons who maintain a common household.

b) "Lease" means all agreements, including, but not limited to a permit, rental
agreement, or lease-to-purchase agreement, whether written or oral, as well as valid
rules and regulations, regarding the terms and conditions of the use or occupancy of
real property.

c) "Lessor" means the legal, beneficial, or equitable owner of real property under a
lease, and may include the heir(s), successor(s), executor(s), administrator(s), or

1
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assign(s) of the lessor.

d) "Lessee" means the user and/or occupier of real property under a lease and includes
a homebuyer under any federal mortgage program including the Mutual Help
program. The lessee may, for purposes of federal agency home mortgage programs,
be the CRRMC/Indian Housing Authority.

e) "Nuisance" means the maintenance or allowance on real property of a condition
which the lessee has the ability to control and which unreasonably threatens the
health or safety of the public or nearby land users or unreasonably and substantially
interferes with the ability of nearby property users to enjoy the reasonable use and
occupancy of their property.	 -

f) "Person" includes an individual or organization, and where the meaning of this
Article requires, it may mean the Tribes, a public agency, corporation, partnership, or
other entity.

g) "Premises" means a portion of real property, and all facilities and areas connected
thereto, including grounds, common areas, and facilities, intended for the use of
lessees or tenants or the use of which is promised for lessees or tenants.

h) "Rent" means all periodic payments to be made to the landlord or lessor under a
lease.

i) "Reservation" means the Colorado River Indian Reservation.

1)
	

"Tenant" means the lessee(s), sublessee(s), or person(s) entitled under a lease to
occupy real property to the exclusion of others.

k) "Term of lease" means the initial term or any renewal or extension of the written
rental agreement currently in effect not including any wrongful holdover period.

1)	 "Tribal Council" or "Council" means the tribal council of the Colorado River
Indian Tribes.

m) "Tribal Court" or "Court" means the tribal court established by the Colorado River
Indian Tribes.

n) "Tribes" means the Colorado River Indian Tribes.

"Waste" means spoil or destruction by a tenant of land, buildings, gardens, trees, or
improvements which results in substantial injury to the lessor's interest in real
property.

2
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p) "Writ of Restitution" means an order of the Tribal Court restoring an owner, lessor or
landlord to possession of real property and evicting a lessee, tenant or other occupant
therefrom.

q) "Writ of Possession" means an order of the Tribal Court giving immediate possession
of real property to the person entitled to such possession under the court order.

CHAPTER 2. PROCEDURES FOR SELF-HELP EVICTION

Section 1-201.Use of Self-Help Eviction.

The Tribes may utilize self-help eviction in accordance with this Chapter.

Section I-202.Grounds.

The Tribes may utilize self-help eviction under the following circumstances:

(a) Where a lease has expired or been canceled and the lessor has given notice, as
required by the lease and in accordance with the law, that the lease has been terminated
and the former lessee must vacate the premises, and the time provided in the notice to
vacate has expired; or

(b) Where the person to be evicted has entered onto or remains on the premises of
another without permission and without having any substantial claim of a lease or other
legal interest in the premises; or

(c) Ten (10) days after the lessee's interest has been foreclosed in a foreclosure
proceeding in the Tribal Court ; or

Section 1-203.Approval of the Tribal Council.

Self-help evictions pursuant to this Chapter may be conducted only with the approval of
the Tribal Council pursuant to a Resolution adopted by the Council for that purpose, but
shall not occur when termination of the lease is subject to appeal and the appeal is
pending. The Council may consider such a Resolution upon request by the Attorney
General or on the motion of any Council Member.

Section 1-204.Notice.

Prior to conducting any self-help eviction pursuant this Chapter, the Realty Services
Department or other designee of the Council (known henceforth in this Chapter as
"Realty Officer") shall serve a three(3) day written notice upon the person to be evicted
that the person is occupying Reservation premises without the consent of the Tribes and

3
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that unless the person to be evicted voluntarily vacates such Reservation premises and
removes the person's property, from the premises within three (3) calendar days of
receiving the notice, the Tribes shall take possession of the premises in question by
forcible entry and dispose of any remaining property pursuant to the June 10, 1994
Tribes' Abandoned Property Resolution, (Resolution #66-94).

(a) The notice required by this Section may be served either:

(1) By delivering a copy to the person to be evicted personally; or

(2) If the person is absent from the premises, by leaving a copy with a person
of suitable age and discretion on the premises and sending a copy through
the United States Mail addressed to the person at his or her current place
of residence, if known, or the person's last known place of residence or
business; or

(3) If a person of suitable age or discretion on the premises cannot be found,
then by fixing a copy in a conspicuous place on the premises and by
sending a copy through the United States Mail addressed to the person to
be evicted at his or her current place of residence, if known, or the
person's last known place of residence or business; or

(4) If a person of suitable age or discretion on the premises cannot be found,
and a place of residence or business cannot be ascertained, then by fixing a
copy in a conspicuous place on the premises.

(b) The notice required by this Section may be combined with any other notice given to
vacate the property pursuant to Section 1-202 of this Chapter.

Section 1-205.Self-Help Evictions.

The Realty Officer is hereby authorized, after the notices required by Section 1-204 of
this Chapter have been given and in accordance with the provisions of this Chapter, to
take possession of the premises by forcible entry, including, but not limited to, the
following means:

(a) Forcing locks, breaking open doors, windows, or other parts of a dwelling and any
gates, fences, or security systems on the property; or

(b) Using whatever reasonable force is necessary to retake possession of and reoccupy
the premises.

4
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Section 1-206.Abandoned Property.

Once the Realty Officer has taken possession of any Reservation premises pursuant to
this Chapter, the Realty Officer is hereby authorized to remove any personal property
from such premises and to raze or remove any structure located upon such premises. Any
property removed pursuant to this Chapter shall be disposed of in accordance with the
June 10, 1994 Tribes' Abandoned Property Resolution, (Resolution #66-94).

Section 1-207.Posting the Property.

After taking possession of any Reservation premises pursuant to this Chapter, the Realty
Officer shall post the property with signs indicating that the property is Reservation
premises and that trespassers will be prosecuted. In addition, the Realty Officer shall
notify appropriate law enforcement officials that the Tribes has taken possession of such
premises and that any person who enters such premises without the express written
permission of the Tribes should be arrested and prosecuted.

Section 1-208.Breach of Peace Prohibited.

In taking possession of any Reservation premises pursuant to this Chapter, the Realty
Officer shall not breach the peace or threaten or use any physical force against any
person.

CHAPTER 3.SUMMARY TRIBAL COURT PROCEDURE FOR EVICTION AND
REGAINING POSSESSION OF LANDS

Section 1-301.Grounds for Eviction.

A person may be evicted for:

(a) Occupation of any premises without permission or agreement, following any
reasonable demand by a person in authority over the premises to leave, including
where a lease has expired or been cancelled, or where the person to be evicted
entered onto the premises without permission, or under other circumstances
described in Chapter 2, Section 1-202 of this Article; or

(b) Nonpayment of rent under an agreement for the lease of the premises when such
payments are not made after ten (10) calendar days of the agreement date for
payment, or ten (10) calendar days following the first day of the month in a month-
to-month tenancy; or

(c) Any agreement in rent, costs, or damages which have been due and owing for
thirty (30) calendar days or more. The receipt by a landlord of partial payments
under an agreement shall not excuse the payment of any balance due upon demand;

5
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or

(d) Nuisance, waste, intentional or reckless damage, destruction, or injury to the
property of the landlord or other tenants, or disturbing another tenant's right to quiet
enjoyment of property; or

(e) Serious or repeated violations of the lease, any applicable rules or regulations, or
any applicable building or housing codes; or

(f) Conviction of a criminal offense where the activity of such criminal offense
threatens the health, safety, welfare, or right of peaceful enjoyment of other residents
of the community and no appeal is pending and he has been given notice, in
accordance with this Article, that the lease shall terminate at a time specified by the
notice, but not less than thirty (30) calendar days from the date of such notice; or

(g) Conviction of a criminal offense regarding drugs on or near the premises and no
appeal is pending and he has been given notice, in accordance with this Article, that
the lease shall terminate at a time specified by the notice, but not less than thirty (30)
calendar days from the date of such notice; or

(h) Under other terms in the lease which do not conflict with the provisions of this
Article

Section 1-302.Notice to Quit Requirements.

(a) When Notice to Quit is Required.

(1) When a landlord desires to obtain possession of premises that are occupied
without permission or agreement, following any reasonable demand to leave as
described in Section 1-301 (a) of this Chapter, no additional notice to quit is
required.

(2) When a landlord desires to obtain possession of premises, and when there
exists one or more legally cognizable reasons to evict the tenant as set
forth in Section 1-301 (b)-(h) of this Chapter, the landlord shall give
notice to the tenant to quit possession of such premises pursuant to this
Section.

(b) Statement of Grounds for Eviction Required. The notice to quit shall be addressed
to the tenant and shall state the reason(s) for the termination of the tenancy and the date
by which the tenant is required to quit possession of the premises.

(c) [Form of Notice. The notice shall be in writing and in substantially the following
fo 1711 :

6
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"I (or we) hereby give you notice that you are to quit possession or occupancy of
the premises now occupied by you at (insert the address or other reasonable
description of the location of the premises), on or before the (insert the date) for
the following reason (insert the legally cognizable reason or reasons for the notice
to quit possession using the statutory language or words of similar import),
Signed, (insert the signature, name and address of the landlord, as well as the date
and place of signing)."]

(d)	 Time Requirements for Notice. The notice required by this Section must be
delivered within the following periods of time:

(1) No less than seven (7) calendar days before the date to quit for any failure
to pay rent or other payments required by the agreement.

(2) No less than three (3) calendar days prior to the date to quit for nuisance,
serious injury to property, criminal convictions set forth in Section 1-301
(f) and (g), or injury to persons.

(3) In situations in which there is an emergency, such as a fire or condition
making a dwelling unsafe or uninhabitable, or in situations involving an
imminent or serious threat to the public health or safety, the notice may be
made in a period of time which is reasonable, given the circumstances.

(4) No less than fourteen (14) calendar days in all other circumstances.

Section 1-303.Serving the Notice to Quit.

(a) Any notice to quit must be in writing, and must be delivered to the tenant by either:

(1) Delivering a copy to the tenant personally; or

(2) If the tenant be absent from the premises, by leaving a copy with some
person of suitable age and discretion on the premises and sending a copy
through the United States Mail addressed to the tenant at his or her current
place of residence, if known, or his or her last known place of residence or
business; or

(3) If a person of suitable age or discretion on the premises cannot be found,
then by fixing a copy in a conspicuous place on the premises and by
sending a copy through the United States Mail addressed to the tenant at
his or her current place of residence, if known, or his or her last known
place of residence or business; or

(4) If a person of suitable age or discretion on the premises cannot be found,

7
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and a place of residence or business cannot be ascertained, then by fixing a
copy in a conspicuous place on the premises.

(b) Proof of service by either of the above methods may be made by affidavit of any
adult person stating that he or she has complied fully with the requirements of this
Section.

Section 1-304.Summons and Complaint.

If, after the date set forth in the notice to quit, the tenant has not quit possession, the
landlord may commence an action in the Tribal Court for eviction and such other relief as
the Court may deem just and proper, by filing with the Tribal Court, in writing, the
following documents:

(a) A complaint stating:

(1) The names of the person(s) against whom the suit is brought;

(2) A description of the lease, if any;

(3) The address or reasonable description of the location of the premises;

(4) The grounds for eviction;

(5) Evidence demonstrating that the notice to quit has been properly served,
which may include an affidavit;

(6) The relief demanded, including any claim(s) for possession of the
premises, damages, fees, costs, or other special relief.

(b) A copy of the summons, issued in accordance with established Tribal Court
procedures, requiring the defendant to appear for a trial upon the complaint on a date and
time specified in the summons pursuant to Section 1-305 of this Chapter and notifying
defendant that judgment will be taken against him or her in accordance with the terms of
the complaint unless he or she files an answer with the Court in accordance with Section
1-306 of this Chapter and appear for trial at the time, date and place specified in the
summons.

(c) A copy of the summons and complaint shall be served upon the defendant in the
manner provided by established Tribal Court procedures.

Section 1-305.Action Upon Filing Complaint; Setting Trial Date; Procedures.

(a) When a complaint is filed in the Tribal Court, it shall be immediately presented to a

8
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Tribal Court Judge. This shall be on the date of filing, or if no judge is present, on the
first regular Court day after filing or when a judge may first be found. The judge shall
review the complaint and shall, if it appears to be in compliance with this Chapter, issue
an order of the Court requiring the defendant named in the complaint to appear before the
Court for a trial on a certain date. The trial date shall be not less than twelve (12) days
nor more than thirty (30) days from the date of filing. Upon setting of the date for
appearance, the plaintiff shall have the defendant served with the complaint and a
summons to appear for the trial date.

(b) Except as otherwise provided in this Chapter, the action shall proceed according to
the procedures ordinarily applicable in the Tribal Court.

Section 1-306.Answer.

In any action under this Chapter, unless otherwise ordered by the Court for good cause
shown, the time allowed for defendant to answer the complaint shall not exceed ten (10)
calendar days from service of the complaint and summons. The answer shall be in
writing and may deny any allegations contained in the complaint and/or set forth any
factual disputes, and must specifically set forth any of the defenses described in Section
1-311 of this Chapter that he or she is asserting.

Section 1-307.Necessary Party Defendants; Joinder; Subtenants after Notice to
Tenant; Persons Bound by Judgment.

No person, other than the person in actual occupation of the premises when the complaint
is filed, need be made a party defendant in the proceeding, nor shall any proceeding
abate, nor the plaintiff be nonsuited for the nonjoinder of any person who might have
been made a party defendant, but when it appears that any of the defendants served with
process, or appearing in the proceeding, are unlawfully in tenancy pursuant to this
Chapter, judgment must be rendered against that defendant. In case a defendant has
become a subtenant of the premises after the service of the notice to quit provided for by
this Chapter, upon the tenant of the premises, the fact that such notice was not served on
each subtenant shall constitute no defense to the action. All persons who enter the
premises under the tenant, after commencement of the suit, shall be bound by the
judgment, the same as if he or they had been made party to the action.

Section 1-308.Motion to Quash Service or Stay or Dismiss Action.

In any action under this Chapter, where the defendant files a motion to quash service,
stay proceedings, or dismiss the complaint, the time for filing the motion shall be the
same for the filing of an answer, and the time for hearing the motion shall be not less
than three (3) days nor more than seven (7) days after filing the motion. The filing of
such a motion shall extend the defendant's time to answer such that defendant shall have
until five (5) days after service of a notice of entry of an order denying the defendant's

9
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motion to file his or her answer.

Section 1-309.Entry of Default.

If at the time appointed, any defendant served with a summons does not answer the
complaint or appear at the trial and defend, the Court shall, upon written application of
the plaintiff and proof of the service of summons and complaint, enter the default of any
defendant so served, and, if requested by the plaintiff, immediately enter judgment
thereon.

Section 1-310.Extensions of Time; Rents.

(a) Unless specified otherwise, extensions of time for dates established in this Chapter
may be granted only with the consent of the adverse party or upon good cause shown.

(b) The Court may in its discretion on motion from the landlord order the tenant to pay
into the Court rents for the use and occupancy during the pendency of the eviction case.

(c) A defendant may, upon the payment of a reasonable sum for the fair rental value of
the premises between the date on which the complaint was filed and the date of the
hearing, obtain an extension of time beyond the period allowed for a trial. Such an
extension is not to exceed fourteen (14) days without the consent of the adverse party.
The Court may refuse to extend the date of hearing where the complaint is based upon
nuisance, and shall not extend the date of hearing where the complaint is based upon
conduct which is alleged to constitute a serious danger to the public health, safety, or
peace.

Section 1-311.Defenses.

The Court shall grant the remedies allowed in this Chapter, except that one or more of the
following may constitute a sufficient defense, to the extent necessary to ensure justice, to
an action brought under this Chapter:

(a) The premises are untenable, uninhabitable, or constitute a situation where there is a
constructive eviction of the tenant, in that the premises are in such a condition, due to the
fault of the landlord, that they constitute a real and serious hazard to human health and
safety and not a mere inconvenience.

(b) The landlord has failed or refused to make repairs which are the landlord's
responsibility after a reasonable demand by the tenant to do so, without good cause, and
the repairs are necessary for the reasonable enjoyment of the premises.

(c) There are monies due and owing to the tenant because the tenant has been required
to make repairs which are the obligation of the landlord and the landlord has failed or

10
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refused to make them after a reasonable notice. Such sums may be a complete or partial
defense to a complaint for eviction, but only to the extent that such sums set off monies
owed for occupancy. A tenant may be evicted after such a period if he or she fails or
refuses to pay the reasonable rental value of the premises.

(d) That due to the conduct of the landlord, there is injury to the tenant in such a way
that justice requires that relief be modified or denied. This may include the equitable
defenses of estoppel, laches, fraud, misrepresentation, and breaches of serious and
material obligations for public health, safety, and peace standards.

(e) That there are such serious and material breaches of applicable housing law on the
part of the landlord that it would be unjust to grant the landlord a remedy.

(f) The landlord is evicting the tenant because of his or her race, sex, sexual orientation,
religion, age, marital status, family status, or because the tenant is disabled.

(g) The landlord terminated the tenancy in retaliation for the tenant's attempt to secure
his or rights under this Code or to force the landlord to comply with his duties under this
Code.

(h) Any other material fact relevant under this Code or Tribal customs and traditions the
tenant might present that may explain why the eviction is unjust and unfair.

(i) On the trial of an action brought under this Chapter, the issue shall be the right of
actual possession and the merits of title shall not be inquired into.

Section 1-312.Discovery and Pre-hearing Procedures.

Extensive, prolonged, or time consuming discovery and prehearing proceedings will not
be permitted, except in the interests of justice and for good cause shown by the moving
party. Discovery shall be informal, and reasonably provided on demand of a party, and it
shall be completed no later than five (5) calendar days before the date of hearing.
Requests for discovery shall be made no later than five (5) calendar days following the
setting of a hearing date. The court may enter reasonable orders requiring discovery or
protecting the rights of the parties upon reasonable notice.

Section 1-313.Evidence.

The Court may consider any oral or documentary evidence presented that is relevant to
the facts and issues raised by the Complaint without regard to its admissibility under the
rules of evidence that apply to other court proceedings; however, the Court may give less
weight to evidence that is hearsay or otherwise inadmissible under the rules of evidence.
Evidence of the customs and traditions of the Tribes shall be freely admitted.

I I
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Section 1-314.Burden of Proof.

The burden of proof in all proceedings under this Chapter shall be preponderance of the
evidence.

Section 1-315.Trials.

Whenever an issue of fact is presented by the pleadings, it shall be tried by the Tribal
Court Judge. No party shall have the right to a trial by jury for actions brought under this
Chapter.

Section 1-315.Judgment.

Within five (5) calendar days of the date of the hearing, the Court shall grant and enter
judgment and the judgment shall grant all relief that the parties are entitled to as of the
date of the judgment. The judgment may:

(a) Order issuance of a Writ of Restitution ordering the immediate eviction of a tenant
and delivery of the premises to the landlord;

(b) Grant actual damages as provided in the agreement of the parties or this Chapter,
including interest;

(c) Order the parties to carry out an obligation required by law;

(d) Establish a payment plan for the tenant;

(e) Order rent payments out of per capita payment or through garnishment;

( f) Establish a Power of Attorney in another person/agency to fulfill rights or obligations
of either landlord or tenant;

(g) Remediate the action in part or in whole through appropriate recalculation of rent;

(h) Order the tenant to perform work for the landlord, lessor or owner to pay off back
rent due and/or damages;

(i) Order the payment of attorneys' fees and, where allowed by law or agreement, costs
and expenses of litigation, except where such costs and fees would be awarded against
the Tribe without its express and unambiguous written consent;

(j) Order the parties into negotiations; or

(k) Grant any relief provided in this Code or allowed in law or equity, or by the Tribes'

12
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customs and traditions.

Section 1-317.Form of Judgment.

The judgment shall state the relief granted by the Court to any party, but need not state
findings of fact or conclusions of law in support of the judgment. The judgment may
state brief reasons for it. If a trial is held, the judge should, whenever possible, render his
or her decision immediately after both parties have rested their case and award costs and
restitution as appropriate.

Section 1-318.Execution of the Judgment.

The judgment may be executed by a duly authorized law enforcement officer or officer of
the Court, appointed by the Court for such a purpose.

(a) To execute a Writ of Restitution, the officer shall:

(1) Remove all the evicted persons from the premises and verbally order them
not to re-enter;

(2) Provide a copy of the Writ of Restitution to all adult tenants;

(3) Post copies of the Writ of Restitution on the doors of the premises, if
applicable, if there is not any adult tenant present at the time of execution;
and

(4) Supervise the removal of the possessions of the evicted persons by the
former tenants or pursuant to the June 10, 1994 Tribes' Abandoned
Property Resolution, (Resolution #66-94), if applicable, or, if the
abandoned property resolution is not applicable, pursuant to Subsection
(b) below.

(b) If the Tribes' abandoned property resolution is not applicable and the former tenant
does not remove his or her belongings, personal property shall be handled as follows:
Following forcible eviction of the defendant and/or other occupants, the former
occupant's personal property shall be stored by the landlord for at least thirty (30) days,
either on the premises or at another suitable location. In order to reclaim their property,
the former occupants shall pay the reasonable costs of its removal and storage. If they do
not pay such costs within thirty (30) days, the landlord is authorized to sell the property
in order to recover these costs. The landlord shall not condition return of the former
occupant's personal property on the payment of any costs or fees other than those of
removal and storage of those personal possessions. If a landlord attempts to condition
return of personal possessions on payment of any other cost or fee, the landlord shall
forfeit his or her right to the costs of removal and storage. Upon request by the former

13
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occupants, the landlord shall provide them with pertinent information concerning the
sale, including the time, date and location. Any proceeds from the sale in excess of the
storage and removal costs shall be remitted to the former occupants. Nothing in this
Section shall be construed to prevent the former occupants from reclaiming property
remaining after the sale if they can arrange to do in a manner satisfactory to the owner. If
the abandoned property is of cultural, religious, or ceremonial significance, the landlord
shall have an affirmative duty to locate next of kin and/or contact the Tribes in order to
return these items.

(c) Any law enforcement officer shall, upon receipt of an order of the Court, execute the
judgment or order made by it within five (5) calendar days of the date of the judgment or
order and make a report to the Court on what was done to enforce it. Otherwise, the
judgment shall be subject to execution in the manner otherwise provided under Tribal
law.

Section 1-319.Forcible Eviction.

Where the Court orders an eviction, and the defendant or any other occupant of the
premises refuses to vacate voluntarily by the effective date of that Order, the defendant or
other occupants may be forcibly removed from the premises by a Tribal or other
appropriate law enforcement officer. In the event of a forcible eviction, any abandoned
property shall be disposed of pursuant to the June 10, 1994 Tribes' Abandoned Property
Resolution, (Resolution #66-94), if applicable or, if the abandoned property resolution is
not applicable, as described in Section 1-318 of this Chapter.

Section 1-320.Immediate Possession.

(a) Upon filing the complaint, the plaintiff may, upon motion, have immediate
possession of the premises by a writ of possession issued by the Tribal Court and directed
to an appropriate law enforcement official for execution, where it appears to the
satisfaction of the Tribal Court, after notice to the defendant and a hearing on the motion,
from the complaint and from any affidavits filed or oral testimony given by or on behalf
of the parties, that the defendant resides off of the Reservation, has departed from the
Reservation, cannot, after due diligence be found on the Reservation, or has concealed
himself or herself to avoid the service of summons.

(b) Written notice of the hearing on the motion shall be served on the defendant by
the plaintiff in accordance with the Tribal Court's rules, and shall inform the defendant
that he or she may file affidavits on his or her behalf with the Court and may appear and
present testimony on his or her behalf, and that, if he or she fails to appear, the plaintiff
may apply to the Court for a writ of possession.

(c) The Court may require the plaintiff to tile an undertaking with good and sufficient
sureties in a sum to be fixed and determined by the Court to the effect that, if the plaintiff

14
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fails to recover judgment against the defendant for the possession of the premises or if the
suit is dismissed, the plaintiff will pay to the defendant such damages, not to exceed the
amount fixed in the undertaking, as may be sustained by the defendant by reason of such
dispossession under the writ of possession. An action to recover such damages shall be
commenced by the defendant in the Tribal Court within one year from the date of entry of
dismissal or of final judgment in favor of the defendant.

(d)	 Notwithstanding the foregoing, the Tribes shall not be required to post bond or
any other type of surety in order to obtain a writ of possession.

Section 1-321.Stay of Execution.

If judgment for possession of the premises enters in favor of the landlord, the tenant may
apply for a stay of execution of the judgment or order within five (5) calendar days of the
judgment being rendered. The Court may grant the stay for good cause, if any of the
following is established:

(a) Good and reasonable grounds affecting the well being of the party are stated; or

(b) There would be no substantial prejudice or injury to the prevailing party during the
period of the stay; or

(c) Execution of the judgment could result in extreme hardship for the party; or

(d) A bond is posted or monies are paid to the Court, to satisfy the judgment or payment
for the reasonable use and occupancy of the premises during the period of time following
the judgment. No stay may exceed three months in the aggregate. The clerk shall
distribute such arrearages to the landlord in accordance to any order of the Court.

Section 1-322.Appeals.

Appeals under this Chapter shall be handled according to the general Tribal appellate
provisions, with the exception that the party taking the appeal shall have only five (5)
calendar days from the entry of the order of judgment to file an appeal. All orders from
the Court will remain in effect during the pendency of an appeal under this Chapter
unless otherwise ordered by the Court.

* *
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Re:	 Water Wheel Camp Recreational Area, et a. v. LaRance, et al.,
In The United States Court of Appeals for the Ninth Circuit
Case Nos. 09-17349 and 09-17357
New Briefing Schedule

Dear Mr. Vollmann:
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Briefing Schedule please do not hesitate to contact me.

DC 35609- I 154599

I Due 14 days following service of Appellants' Reply/Response Brief.
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River Indian Tribes and Water Wheel
Camp Recreational Area, Inc.

Lessee	 Water Wheel

Lessor	 CRIT

SER	 Supplemental Excerpts of Record
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JURISDICTIONAL STATEMENT

Water Wheel Camp Recreational Area, Inc. ("Water Wheel") and Robert

Johnson ("Johnson") filed litigation in the U.S. District Court for the District of

Arizona on March 11, 2008, seeking declaratory and injunctive relief that the

Tribal Court of the Colorado River Indian Tribes ("CRIT") lacked subject matter

jurisdiction over them in an eviction action. At issue was their occupancy of a

leasehold on federal land claimed by CRIT to be within the Colorado River Indian

Reservation. Although CRIT is an Arizona tribe, the land at issue is within the

State of California. The Defendants — Appellants/Cross-Appellees before this

Court — were the Chief Judge and Chief Clerk of the CRIT Tribal Court (herein

known as the "Tribal Court Parties").

The basis for jurisdiction in the District Court was federal question

jurisdiction pursuant to 28 U.S.C. § 1331.

This is an appeal from a final Order of the District Court and this Court has

jurisdiction pursuant to 28 U.S.C. § 1291. The final District Court Order was

entered on September 23, 2009, and the Tribal Court Parties timely filed their

Notice of Appeal on October 22, 2009, from that portion of the Order which

granted relief to Plaintiff Robert Johnson. On October 23, 2009, Water Wheel

filed a Notice of Appeal (the "cross-appeal") from that portion of the District

Court's Order which denied relief to Water Wheel.

1
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Both the appeal and the cross-appeal are from a final order of the District

Court disposing of all parties' claims

STATEMENT OF ISSUES PRESENTED FOR REVIEW BY APPELLEE
AND CROSS-APPELLANT

1. Whether the District Court correctly held that the Tribal Court Parties

failed to meet their burden to establish that they had personal jurisdiction over

Appellee Robert Johnson under the law of Montana v. United States and its

progeny.

2. Whether the District Court properly accepted and considered the two

Declarations filed by Johnson.

3. Whether the District Court correctly ruled that an "inherent tribal

exclusionary power" did not provide the Tribal Court with personal jurisdiction

over Johnson in the action before it.

4. Whether the District Court erred in ruling that the CRIT Tribal Court

had jurisdiction over Cross Appellant Water Wheel in an eviction action under the

CRIT Eviction Ordinance, which was not in existence when the Lease at issue was

executed and to which Water Wheel had never consented in writing despite the

Lease's provision that written consent was a precondition to applicability of such a

tribal law.

5. Whether the District Court erred in ruling that the Lease allowed

CRIT to prosecute the eviction of the tenant in the absence of the tenant's

2
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insolvency or bankruptcy, wherein the tenant's insolvency or bankruptcy was a

precondition to CRIT's right of prosecution.

STATEMENT OF THE CASE

This matter is before the Court on cross appeals from the District Court

decision concluding that the CRIT Tribal Court had jurisdiction over an eviction

action against Water Wheel, a non-Indian California corporation, but did not have

jurisdiction over Johnson, the non-Indian President and CEO of Water Wheel.

Specifically at issue was whether the corporation and Johnson were subject to

Tribal Court jurisdiction as a matter of law as articulated in the seminal case of

Montana v. United States, 450 U.S. 544 (1981). The Tribal Court Parties are

challenging the District Court's conclusion that there was no Tribal Court

jurisdiction over Johnson as an individual, and Water Wheel is challenging the

District Court's conclusion that Water Wheel was subject to Tribal Court

jurisdiction in an action seeking eviction from Water Wheel's leasehold property.

The resolution of the case below, as well as in this Court, turns on whether

Water Wheel and/or Johnson consented to Tribal Court jurisdiction through the

corporation's execution of a federal lease for land claimed by CRIT to be within its

reservation, so as to trigger the first exception of Montana providing for tribal

court jurisdiction over nonmembers. The first exception provides that there must

be a "consensual relationship" through which the nonmembers have consented to
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the jurisdiction claimed. Simply stated, this case involves the interpretation of a

federal Lease between the United States (although CRIT is identified as the

Lessor) and Water Wheel.

This is a simple case involving the extent to which a corporate lessee

consented to tribal jurisdiction. Its resolution involves an examination of facts and

application of the law set forth in Montana and its progeny. Despite the limited

nature of this matter and its careful presentation to the District Court, the United

States has filed an amicus curiae brief offering its views for this Court's

consideration. With this sudden — and unexpected — attention% one would assume

that some monumental principle of law is here at issue, when in fact the only

matter at issue is an interpretation of the terms of a single federal Lease (1)

prescribing procedures for dispute resolution and (2) with which Johnson was

involved solely in his capacity as a Water Wheel corporate official. Any amicus

curiae participation is both misplaced and inappropriate to the case before this

Court. The facts are clear, the issues discrete and applicable law is well-

established that there is no Tribal Court jurisdiction over Johnson or Water Wheel.

There is no "cause" here for which legal argument from amici need be considered.

1 In addition to the United States' filing, three additional amicus curiae briefs
have been proposed through motion for this Court's consideration. As of the date of
this filing, no action on those motions has been taken by the Merits Panel of this
Court.
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The Lease ostensibly expired, although Water Wheel's long-pending 25

C.F.R. appeal (which has, to date, been wholly-ignored by the United States) has

asserted otherwise. Regardless of the Lease status, CRIT undertook to evict the

tenant corporation from the leasehold property through its Tribal Court rather than

invoking the Lease-dictated process authorizing the Secretary of the Interior — and

only the Secretary of the Interior — to pursue eviction pursuant to federal

regulations. Indeed, an essential legal protection afforded the Lessee is the

integrity of due process guaranteed by federal law and those regulations but not in

tribal courts.

The question is not whether Water Wheel can be prosecuted for eviction

from the leasehold for cause, but rather what party can prosecute that eviction and

in what forum The answer is the United States through fair and lawful

administrative processes within the Department of the Interior, and not CRIT

seeking the certainty of the "home court advantage" of its Tribal Court.

As for Johnson, it is clear, and as adjudicated in the District Court, that all of

his actions throughout the relevant time were undertaken in his capacity as an

agent of Water Wheel. Indeed, this was conceded in the District Court by counsel

for the Tribal Court Parties. It strains credulity for that same counsel to now argue

that Johnson somehow was simultaneously acting in an individual capacity. That
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assertion is not supported by the record, it was repudiated by counsel's own

statements and it was properly rejected by the District Court.

SUMMARY OF ARGUMENT

The District Court correctly found that Johnson did not consent to Tribal

Court jurisdiction under the applicable Montana exception, which requires a

"consensual relationship" between Johnson and CRIT. ER 22.

Montana and its progeny have established the general rule that absent

express authorization by federal statute or treaty (neither of which is present here),

"the inherent sovereign powers of an Indian tribe do not extend to the activities of

nonmembers of the Tribe," unless the parties seeking to invoke Tribal Court

jurisdiction can meet their heavy burden to demonstrate that either of two limited

exceptions apply. Montana, 450 U.S. at 565. To this end, a tribal court may

exercise civil jurisdiction over a non-Indian where (1) the non-Indian has entered

into a "consensual relationship" with the Tribe or (2) the non-Indian' s conduct

"threatens or has a direct effect on the political integrity, the economic security, or

the health or welfare of the Tribe." Id. 565-66.

The District Court correctly noted that the Tribal Court Parties argued below

that "Montana's first exception — the consensual relationship exception — applied to

both Water Wheel and Robert Johnson." ER 5, 11. 10 - 11. The Court further noted

that the Tribal Court Parties presented "no argument with respect to the second

6

Case: 09-17349     06/28/2010     Page: 19 of 81      ID: 7386087     DktEntry: 33-3



exception," and stated that it "therefore will confine its analysis to the first

Montana exception." Id. at 11. 11 - 15.

The District Court then examined the Lease and the actions of Water Wheel

and Johnson in the context of the Tribal Court Parties' invocation of jurisdiction,

and found that Water Wheel had consented to Tribal Court jurisdiction (ER 15) but

Johnson had not (ER 22).

As to Johnson, the District Court correctly held that the Tribal Court Parties

failed to meet their burden of showing that there was a lawful basis for Tribal

Court jurisdiction over him under Montana. In the course of this deliberation, the

Court properly considered, inter alia, two Declarations filed by Johnson in support

of the action pending before the District Court. Those Declarations were not

contradicted by any finding of the Tribal Court (although the Declarations were

filed prior to the trial and final decision in that court) or by the Tribal Court Parties

(who were fully aware of the existence and content of both of those sworn

statements of fact during the briefing and arguments before Judge Campbell)

during the District Court action. ER 16-17.

The District Court also properly rejected the Tribal Court Parties' contention

that Johnson somehow consented (through his actions) to be personally subject to

Tribal Court jurisdiction; finding that no referenced action of Johnson was taken in

his individual capacity, but rather his actions were exclusively in his capacity as an
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executive and agent of the Water Wheel corporation. ER 18, 11. 9 — 12. In short,

there was no consensual relationship between the individual Robert Johnson and

CRIT pursuant to which Montana's first exception could be invoked, and the

District Court held so.

Finally, the District Court properly determined that CRIT' s inherent

exclusionary power is constrained by Montana, and thus does not provide an

independent basis for Tribal Court jurisdiction. That is, because the relevant facts

demonstrated that there was no Tribal Court jurisdiction over Johnson under

Montana, there is likewise no Tribal Court jurisdiction pursuant to CRIT' s inherent

exclusionary power. ER 21.

As for Water Wheel, the invocation of Tribal Court jurisdiction, which was

erroneously confirmed by the District Court, was pursuant to the CRIT Eviction

Ordinance. That Ordinance was not enacted until October 12, 2006, some 31 years

subsequent to execution of the Lease on May 15, 1975. ER 225. Section 34 of the

Lease Addendum specifically provided that after-enacted tribal laws such as the

Eviction Ordinance would not be applicable to Water Wheel "unless consented to

in writing by the lessee." ER 249. It is undisputed that Water Wheel never

consented to the applicability of the CRIT Eviction Ordinance, either in writing or

otherwise.
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The District Court also erred in concluding that CRIT could prosecute the

eviction against Water Wheel. The Court's conclusion was in direct contravention

of Lease Addendum Section 21, which expressly provided that litigation could be

maintained by the United States — but not CRIT — in the case of a default of any

Lease provisions. ER 243 — 246. While that same section did authorize CRIT to

take certain actions upon occurrence of a Lease default, the trigger for that

authorization was Water Wheel's insolvency, bankruptcy, or financial distress,

which the corporation has never experienced. Thus, the District Court wrongly

relied on a Lease provision which contained an express condition precedent which

was here non-existent.

I. APPELLEE'S ARGUMENT: NO TRIBAL COURT JURISDICTION
OVER ROBERT JOHNSON

A. Standards of Review Applicable to Montana Arguments With
Respect to Johnson

Whether a tribal court has jurisdiction over a nonmember pursuant to

Montana's exceptions is a federal legal question which federal courts review de

novo. FMC v. Shoshone-Bannock Tribes, 905 F.2d 1311, 1314 (9th Cir. 1990). A

tribal court's factual findings are reviewed for clear error. Id. at 1313. As such, the

question of whether Montana's general rule prohibiting tribal court jurisdiction

over a nonmember applies to Johnson is a federal legal question which this Court

reviews de novo. Pursuant to Montana, this Court should begin its analysis with
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the presumption that CRIT does not have jurisdiction over Johnson (a

nonmember). See, discussion, infra, at I. B. Starting with that presumption, this

Court would next evaluate whether Montana's first exception applies in this case

and, if so, to what extent the Tribe may regulate Johnson's conduct. In order for

this Court to find that CRIT's assertion of jurisdiction over Johnson was proper, it

must first find (with the burden of proof resting on the Tribal Court Parties) that

Johnson entered into a personal "consensual relationship" sufficient to trigger

Montana's first exception. Id.

The question of whether Johnson had a personal "consensual relationship"

with CRIT is a mixed question of fact and law, but the inquiry into whether the

nature of Johnson's contacts with CRIT were sufficient to form a personal

"consensual relationship" is "essentially factual." Husain v. Olympic Airways, 316

F.3d 829, 835 (9th Cir. 2002). Where the application of the law to the facts of a

particular case requires this Court to conduct an inquiry that is essentially factual,

this Court reviews for clear error. Zivkovic v. S. Cal. Edison Co., 302 F.3d 1080,

1088 (9th Cir. 2002).

Accordingly, this Court should review the District Court's finding that

Johnson did not have a personal consensual relationship with the Tribe for clear

error. Unless this Court has "a definite and firm conviction that a mistake has been

made," this Court must uphold the District Court's finding that Johnson did not
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have a consensual relationship with the Tribe. Easley v. Cromartie, 532 U.S. 234,

242 (2001); Anderson v. City of Bessemer City, 470 U.S. 564, 573-74 (1985)

(appellate court must uphold decision so long as district court's account of "the

evidence is plausible in light of the record viewed in its entirety, the court of

appeals may not reverse it even though . . . it would have weighed the evidence

differently").

If this Court concludes that the District Court committed clear error and that

Johnson had a personal consensual relationship with the Tribe, then this Court

could apply that factual finding to Montana and find its first exception was

triggered by that relationship. However, this Court would still need to evaluate

whether that consensual relationship supports the Tribe's assertion of Tribal Court

jurisdiction over Johnson with regard to the specific claims asserted in the Tribal

Court. See Big Horn County Elec. Coop., Inc. v. Adams, 219 F.3d 944, 951 (9th

Cir. 2000) ("[e]ven with the presence of a consensual relationship, however, the

first exception in Montana does not grant a tribe unlimited regulatory and

adjudicative jurisdiction over a nonmember"). And, in that event, the extent of

Tribal Court jurisdiction over a nonmember is a question of federal law which this

Court should review de novo.
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B. The District Court Correctly Held that the Tribal Court Parties
Failed to Meet Their Burden to Establish that Montana Provided
a Lawful Basis for Tribal Court Jurisdiction Over Johnson.2

During oral argument, counsel for the Tribal Court Parties explained his

theory as to why Johnson should be found subject to Tribal Court jurisdiction

despite the evidence that every action taken by him was in his capacity as an

executive and agent of Water Wheel. ER 71 - 72. In support of this argument,

counsel cited to Lease Addendum Section 34, which provides that the corporate

lessee and its employees and agents were to abide by all [tribal] laws. ER 72, 11. 5

- 8. However, counsel did not reconcile his argument with Section 34's additional

requirement that the lessee must provide written consent to be subject to after-

enacted laws as a precondition to their applicability to the lessee. ER 249, 11. 15 -

20. With that, the District Court initiated the following discussion:

THE COURT: Let me ask you a couple of
questions on that.

Speaking hypothetically for a moment, let's
assume Peabody Coal enters into a lease with the Navajo
Tribe for a big coal mine and a vice-president of
Peabody goes repeatedly to the reservation to deal with
the Tribe on matters related to that, goes there in its
capacity as vice-president.

Do those actions of the vice-president on behalf of
the corporation create a consensual relationship between

2 The arguments herein were preserved by Johnson for appeal in Docket No.
50 at 7-14; Docket No. 67 at 5-27 and during oral argument (ER 30-55, 76-80).
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the vice-president individually and the Tribe that would
subject the vice-president to jurisdiction over him
personally in Tribal Court? ER 71 — 72 (emphasis
supplied).

MR. VOLLMANN: Jurisdiction, yes. Whether
there would be liability is another matter. But I believe if
the language of Section 34 were there, yes, that would
be a [personal] consensual relationship. ER 72, //. 5 - 9
(emphasis supplied).

Counsel went on to emphasize his belief that, in the District Court's hypothetical,

Peabody Coal officials acting solely in "their capacity as agents" can be personally

sued in the Tribal Court. ER 72 - 73. The District Court continued to press the

issue, and counsel for the Tribal Court Parties attempted to inject an issue now

being argued here that Water Wheel is purportedly in corporate trespass, an

asserted fact which counsel argued in turn establishes Tribal Court jurisdiction

over Johnson personally:

MR. VOLLMAN: And if [Peabody Coal] is in
trespass, as an agent of the corporation [the corporate
vice president] can be sued because he's responsible for
that trespass.

THE COURT: And you say that the Tribal Court
then has jurisdiction not only over the corporation but
over him personally

MR. VOLLMANN: Yes, under paragraph 34.

THE COURT: Do you have any authority to
support that?
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MR. VOLLMANN: I do not; just the language of
the lease. ER 74, ll. 10 — 20.

This discussion emphasizes the reality of the Tribal Court Parties' case

against Johnson personally: it is the product of a novel, unprecedented and

unsupported notion that a corporate official can be personally sued in a tribal court

for actions exclusively taken as an executive or agent of the corporation. The

District Court carefully considered and correctly rejected this argument. ER 15-18.

Nevertheless, the Tribal Court Parties continue to insist that there is a

general presumption that civil jurisdiction over the activities of non-Indians "lies in

the tribal courts . . . . " Appellants' Br. at 12 (citing Iowa Mut. Ins. Co. v. LaPlante,

480 U.S. 9, 18 (1987)). There is no such presumption. To the contrary, the

general presumption is that the inherent powers of an Indian tribe do not extend

tribal court jurisdiction to nonmembers. See Montana, 450 U.S. at 565. Indeed, as

recently as 2008, the Supreme Court reaffirmed the general rule that "tribes . . . do

not possess authority over non-Indians who come within their borders." Plains

Commerce Bank v. Long, 128 S. Ct. 2709, 2718-19 (2008). This axiom flows from

the fact that Indian tribes, by virtue of their incorporation into the United States,

have been divested of some aspects of their sovereign power. Id. at 2719 ("tribes

have, by virtue of their incorporation into the American republic, lost the right of

governing . . . persons within their limits except themselves") (additional citation

and quotations omitted). With respect to matters in which tribes have been
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implicitly divested of sovereignty, the Supreme Court has stated that they are those

that "involve the relations between an Indian tribe and nonmembers of the tribe."

See, e.g., United States v. Wheeler, 435 U.S. 313, 326 (1978).

It is accurate to say that tribes do retain authority to exercise "some forms of

civil jurisdiction over [nonmembers] on their reservations." Montana, 450 U.S. at

565 (emphasis added). To this end, Montana defined the two limited exceptions to

the general rule precluding tribal jurisdiction over nonmembers. See Plains

Commerce Bank, 128 S. Ct. at 2720. First, a tribal court may exercise civil

jurisdiction over a nonmember where the nonmember has entered into a

"consensual relationship" with the tribe. Montana, 450 U.S. at 565. Second, a

tribal court may exercise jurisdiction over a nonmember where the nonmember's

conduct "threatens or has a direct effect on the political integrity, the economic

security, or the health or welfare of the Tribe." Id. at 565 - 66.

Despite the Tribal Court Parties' attempts to broaden the scope of the

exceptions — and, therefore, broaden the scope of the Tribal Court's jurisdiction — it

is important to note that Montana's exceptions have been repeatedly recognized as

narrow. Plains Commerce Bank, 128 S. Ct. at 2720 (stating that the exceptions are

"limited ones . . . and cannot be construed in a manner that would swallow . . . or

severely shrink" Montana's general rule).
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To bolster their case, the Tribal Court Parties contend that where, as here,

the leasehold is located within CRIT's reservation, that fact is dispositive in

determining whether the Tribal Court has jurisdiction over nonmember Johnson.

Appellants' Br. at 13. As authority, they cite Nevada v. Hicks, 533 U.S. 353

(2001), for the proposition that tribal ownership "may sometimes be a dispositive

factor" when considering tribal regulation of nonmembers. But the Tribal Court

Parties fail to explain that the Hicks court was merely confirming that there is an

absolute lack of tribal jurisdiction over nonmembers when the case concerns land

not owned by the tribe. Hicks, 533 U.S. at 360. Indeed, the Hicks court

explained that while "the absence of tribal ownership has been virtually conclusive

of absence of tribal civil jurisdiction with one minor exception," ( id.) the inverse is

not necessarily true (despite the Tribal Court Parties' suggestion to the contrary).

In fact, Hicks specifically held that the "general rule of Montana [that tribes are

without authority over nonmembers] applies to both Indian and non-Indian

land." Id. (emphasis added).

As noted above, whether a nonmember's conduct occurred on land that is not

owned by the tribe is a relevant factor, but this Court has made clear that the

membership status of the unconsenting party is the primary consideration for any

judicial review of tribal court jurisdiction over nonmembers. Phillip Morris

U.S.A., Inc. v. King Mountain Tobacco Co., Inc., 552 F.3d 1098, 1102 (9th Cir.
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2009) (" [i]t is the membership status of the unconsenting party, not the status of

the real property, that counts as the primary jurisdictional fact") (quoting Hicks,

533 U.S. at 382); see also, Smith v. Salish Kootenai Coll., 434 F.3d 1127, 1131

(9th Cir. 2006) ("Mlle Court has repeatedly demonstrated its concern that tribal

courts not require [nonmembers] to defend themselves against ordinary claims in

an unfamiliar court"). The importance of this rule is demonstrated by the fact that

the Supreme Court has consistently rejected claims of tribal jurisdiction over

nonmembers, even when the activity at issue occurred on tribal lands. Salish

Kootenai, 434 F.3d at 1132.

Thus, the fact that the leasehold is located on the reservation is inapposite to

the Montana analysis in this case. In order to prevail, the party asserting tribal

court jurisdiction over a nonmember must prove that a Montana exception applies,

even if that conduct took place on the reservation. See Hicks, 533 U.S. at 360

(concluding that "the existence of tribal ownership is not alone enough to support

regulatory jurisdiction over nonmembers" and stating that "the general rule of

Montana applies to both Indian and non-Indian land"). And the District Court

correctly followed this rule when finding that the Tribal Court Parties failed to

meet their heavy burden of showing that Johnson had entered into a qualifying

consensual relationship with the Tribe sufficient to support Tribal Court
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jurisdiction. ER 18, 11. 1-12 (discussing the lack of a consensual relationship); Id.

at 11. 13-16 (concluding Tribal Court Parties failed to meet burden).

1. The District Court properly found that the Tribal Court
was without jurisdiction over Johnson because he never
entered into a "consensual relationship" with the Tribe
sufficient to qualify for Montana's "first exception."

The District Court correctly found that the Tribal Court Parties failed to

meet their burden of showing that Johnson entered into a qualifying consensual

relationship pursuant to Montana and, therefore, the Tribal Court was without

jurisdiction to render a $4 million dollar judgment against him personally.

The Tribal Court Parties now argue that the District Court's ruling as to

Johnson was in error, and they propose a number of theories in support of that

contention. The crux of their argument is, however, that the Court improperly

narrowed the Montana exception so as to "require nothing less than an explicit

agreement on the part of Robert Johnson to subject himself to tribal jurisdiction."

Appellants' Br. at 25. For a number of reasons, the Tribal Court Parties are wrong.

First, the District Court correctly recognized that Montana' s "consensual

relationship" exception provides that tribes may "regulate through taxation,

licensing or other means, the activities of nonmembers who enter consensual

relationships with the tribe or its members, through commercial dealing, contracts,

leases, or other arrangements. " ER 4 — 5, 11. 21 — 3 (emphasis added). The Court

further recognized that tribal laws and regulations may be imposed on nonmembers
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"only if the nonmember has consented, either expressly, or by his actions. " ER

17, l. 23. At the same time, the Court acknowledged that the Montana exceptions

are "limited" and "should not be construed broadly." ER 18, ll. 13-14 (citing

Plains Commerce Bank, 128 S. Ct. at 2720). Applying these standards, the District

Court correctly held that the Tribal Court Parties failed to overcome the

presumption against Tribal Court jurisdiction because they did not meet their

burden of showing that Johnson personally — and not Water Wheel — entered into

a consensual relationship with the Tribe. See ER 18, ll. 14-16; ER 22, ll. 2-3.

At the outset, the Tribal Court Parties contend that the District Court held

that "a nonmember who has maintained a commercial relationship with the tribe . .

. may not be subjected to tribal court jurisdiction in an action pertaining to that

commercial relationship unless the tribal court finds that the nonmember has

voluntarily submitted to the tribe's adjudicatory authority." Appellants' Br. at 18.

This argument mischaracterizes the District Court's ruling and is at odds with the

nature of the consensual relationship exception.

The District Court understood that in order for the Montana exception to

apply (and therefore begin a discussion of the potential scope of the Tribe's

adjudicatory authority), there first must be a qualifying consensual relationship

between Johnson and the Tribe. ER 17, ll. 19 — 20 ("a nonmember may not be

subjected 'to tribal regulatory authority without the commensurate consent'")
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(citing Plains Commerce Bank, 128 S. Ct. at 2724). Without the requisite

consensual relationship, there could never be Tribal Court jurisdiction over

Johnson pursuant to Montana's first exception. Id., ll. 22-23 (tribal "laws and

regulations may be fairly imposed on nonmembers only if the nonmember has

consented, either expressly or through his actions"). As such, the District Court

conducted an evaluation of whether Johnson personally, as an individual, entered

into a qualifying consensual relationship with the Tribe and concluded that he did

not. ER 15-18.

The District Court stated that Montana's consensual relationship exception

"must stem from commercial dealings, contracts, leases or other arrangements"

(ER 5), noting that a lease is one of the "classic examples" of a consensual

relationship. ER 6, ll. 5-6. Although this dispute involves a lease, Johnson himself

was not party to it. ER 16 at n. 14. Moreover, there is no evidence in the Tribal

Court record to support its finding that Johnson personally was a party to the

Lease. Id.; ER 225 (Lease identifies "Water Wheel" as Lessee). In fact, in the

Tribal Court's January 15, 2008 Order denying Water Wheel and Robert Johnson's

Motions to Dismiss for Lack of Jurisdiction, Tribal Court Judge LaRance found

that:

Water Wheel is the Lessee under the Lease . . . Bert
Denham, acting as President of the corporation signed the
Lease on behalf of Water Wheel in 1975 and then
transferred his interest in Water Wheel to Johnson in 1981
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. . . [and] Johnson did not sign the Lease. ER 291
(emphasis added).

Notwithstanding Judge LaRance's initial finding, he later (inexplicably) reversed

his own finding and ruled that Johnson was "in fact a party to the Lease" — a

finding that is unsupported by any evidence in the Tribal Court record or anywhere

else. See ER 266 ("all the above findings of fact . . . establish that Robert Johnson

is in fact a party to the Lease"). But see ER 16 at n. 14 (District Court rejecting

Tribal Court's finding).

To the contrary, and as noted by the District Court, the uncontroverted

evidence is that the Lease was executed before Johnson acquired the company and

he never signed the Lease or any amendment thereto. ER 16 at n.14. Accordingly,

the District Court correctly found that the Lessee is Water Wheel — not Johnson —

(ER 16, ll. 19) and rejected the Tribal Court's finding to the contrary as clearly

erroneous. Id. at n. 14. As such, the Lease does not and cannot give rise to a

consensual relationship between Johnson and the Tribe.

Since Johnson was not a party to the Lease or any other contract with CRIT,

in order to fall within Montana's first exception, he must have entered into some

"other arrangement" with the Tribe. Hicks, 533 U.S. at 359 n.3 (Montana's

reference to "other arrangements . . . clearly [means] another private consensual

relationship"). Thus, the Tribal Court Parties argument must be that Johnson

implicitly, through his actions, entered into some "other arrangement" and thereby
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entered into a personal consensual relationship with the Tribe. The District Court

resolved this issue when it correctly found that Johnson's "largely involuntary

dealings" (ER 17, 11. 14-15) with CRIT were insufficient to show that "Johnson

personally chose to enter into a consensual relationship with the Tribe." ER 18 11.

1-4.

The Tribal Court Parties take issue with the District Court's use of the term

"voluntary." Appellants' Br. at 22. Nothing in Montana, they claim, requires a

nonmember's "personal consent" to tribal court jurisdiction based upon the

nonmember's understanding that he or she is being subjected to tribal jurisdiction.

Appellants' Br. at 21. The Tribal Court Parties mischaracterize the Court's holding

and, for that reason, their argument misses the mark.

The District Court's finding in this regard did not go to whether Johnson

voluntarily agreed to Tribal Court jurisdiction per se, but whether he voluntarily

entered into a consensual relationship with the Tribe. This concept follows from

Montana's consensual relationship test, which presumes that a nonmember has

consented to be subject to certain aspects of tribal authority by virtue of having

entered into a "consensual relationship" with a tribe. To be sure, a nonmember

may enter into such a relationship with a tribe either expressly, or implicitly

through his actions. However, that does not mean that a nonmember may be

deemed to have entered into a consensual relationship (of the qualifying kind)
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with a tribe without taking any voluntary action to enter into a relationship that

could be reasonably interpreted to cause a tribe to have authority over him.

With that in mind, it is useful to consider the meaning of the word

"consent". Black's Law Dictionary defines "consent" as:

[a]greement, approval, or permission as to some act or
purpose, esp[ecially] given voluntarily by a competent
person.

Blacks Law Dictionary 130 (2d Pocket ed. 2001). It follows then, that Johnson, as

an individual separate and apart from Water Wheel, must have taken some action,

especially a voluntary action,3 that would constitute an agreement to enter into a

relationship with the Tribe (or approval of that relationship), sufficient to subject

him to Tribal regulation (in this case, civil tort adjudication).

Indeed, this Court has implied that a relationship must be both consensual

(or voluntary) and of a commercial nature. In Boxx v. Long Warrior, this Court

held that "[u]nder Montana's first exception, a relationship is of the qualifying kind

if it is both consensual and entered into through commercial dealing, contracts,

leases or arrangements." Boxx v. Long Warrior, 2001 U.S. App. LEXIS 24917, *9

(9th Cir. 2001) (emphasis added). It is therefore relevant that Johnson — in his

3 Cf. Penn v. United States, 335 F.3d 786, 790 (8th Cir. 2003) (" [a] tribe's
civil jurisdiction over nonmembers is limited but is broadest with respect to
nonmembers who voluntarily involve themselves with tribal activities") (emphasis
added).

23

Case: 09-17349     06/28/2010     Page: 36 of 81      ID: 7386087     DktEntry: 33-3



capacity as an individual apart from his role as a corporate official or agent — was

not choosing his actions freely and/or voluntarily because he was (1) acting in his

capacity as President and on behalf of Water Wheel (not as Robert Johnson)4 and

(2) forced to interact with CRIT on behalf of Water Wheel, even though the Lease

nowhere provided that he would be required to do so.

To that point, as the District Court correctly noted, Johnson purchased Water

Wheel with the understanding that he would be dealing with the County of

Riverside and the State of California with respect to building matters (business

activities dictated by Lease Addendum Paragraph 5), would be dealing with

Southern California Edison with respect to power (business activity dictated by

Lease Addendum Paragraph 14), and would make rent payments to the Bureau of

Indian Affairs (in accordance with Lease Section IV). ER 16, SER 17-19. It is

undisputed that the parties never agreed, and Water Wheel never consented, to

amend the Lease at any point after Johnson's purchase of Water Wheel. ER 16

n.14.

Nevertheless, and contrary to the Lease, Johnson was later directed by the

BIA to make rental payments directly to the Tribe. ER 147, 1 5. In his capacity as

President of Water Wheel, Johnson did so. The Tribe later unilaterally assumed

4	 See CFTC v. Weintraub, 471 U.S. 343, 348 (1985) ("[a]s an inanimate
entity, a corporation must act through agents").
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the duties of Riverside County with respect to building and inspection matters.

Water Wheel never consented to the Tribe's assumption of the duties assigned to

Riverside County pursuant to the Lease. ER 148. But Johnson, as President of

Water Wheel, was later forced to deal with the Tribe as to such matters. ER 148-

152. The Tribe also assumed the duty to provide electrical service to Water

Wheel, causing Southern California Edison to refuse to energize any additional

portions of the Water Wheel leasehold without approval from the Tribe. ER 148.

Although the Lease provided that Southern California Edison would provide

electrical services, Johnson, in his capacity as President of Water Wheel, was

forced to interact with the Tribe to obtain electricity. Id.

To reiterate, Water Wheel never consented to any amendment of the Lease,

but Johnson in his capacity as President of Water Wheel nonetheless was forced to

deal with the Tribe's unilateral assumption of duties that were otherwise assigned

pursuant to the Lease (to which Johnson is not even a party). It is important to

note that the Tribal Court Parties admit that "the Lease is a self-imposed limitation

on the Tribes' ability to exercise [its] power to exclude [and thus regulate]

nonmembers." ER 56 — 57, 11. 25 - 4. Despite this admission, they attempt to

utilize the Tribe's extra-legal and unilateral assumption of duties with respect to

Water Wheel's leasehold as the basis for their claim that the corporation's President

consented to personal jurisdiction. Setting aside the fact that Johnson only
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interacted with the Tribe in his capacity as President of Water Wheel, each and

every instance of CRIT-Johnson contact cited by the Tribal Court Parties relates to

the development, improvement and/or maintenance of Water Wheel. Cf.

Atkinson Trading Co. v. Shirley, 532 U.S. 645, 655 (2001) (finding that a

nonmember "has not consented to the Tribes' adjudicatory authority" simply by

virtue of his presence within a reservation and his "actual or potential receipt of

tribal police, fire, and medical services"). Indeed, the instances of contact and

interaction with the Tribe occurred as a result of the Tribe's assumption of duties

otherwise assigned to the County, the State and/or Southern California Edison.

SER 26- 67 (evidencing same); SER 16 -25.

Moreover, even if it could be shown that Johnson entered into a consensual

relationship with the Tribe, Montana does not grant the Tribe unlimited regulatory

or adjudicative authority over a nonmember. 5 See Plains Commerce Bank, 128 S.

Ct. at 2721 (additional citations omitted). Indeed, Montana only permits tribal

regulation of nonmembers to the extent "necessary to protect tribal self-

5 In Montana, the Court distinguished between powers retained by tribes (i.e.,
self government and controlling internal relations) and those that have been
divested. With respect to a tribe's power over self government and/or internal
tribal relations, the Supreme Court has stated that such powers involve "only the
relations among members of a tribe." See Montana, 450 U.S. at 563-64 (finding
that determinations of membership as well as criminal jurisdiction over members,
domestic relations between members and rules of inheritance for members are
included among those powers).
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government or to_control internal relations." Hicks, 533 U.S. at 359 (noting

that anything more would be "inconsistent with the dependent status of the tribes.")

(emphasis added). A Tribal Court tort suit resulting in a $4 million judgment

against Johnson personally at best goes well beyond any tribal interest in self-

government and certainly does not affect tribal internal relations. For this reason

alone, the Tribal Court's assertion of jurisdiction over Johnson personally must fail.

As the Supreme Court reaffirmed in Plains Commerce Bank, "when it comes

to tribal regulatory authority, it is not in for a penny, in for a pound." Plains

Commerce Bank, 128 S. Ct. at 2724-25. In Plains Commerce Bank, the Supreme

Court held that the Cheyenne River Sioux Tribal Court lacked jurisdiction to award

damages against an off-reservation bank (the "Bank") in a suit brought by a tribal

member-owned company (the "Longs"). 128 S.Ct. at 2726. The Longs alleged

that the Bank discriminated against tribal members with respect to the sale of fee

land within the reservation. Id. at 2720. In conducting its jurisdictional analysis,

the Supreme Court recognized that the Bank had a "lengthy on-reservation

commercial relationships" with the Longs. Id. at 2724-25. However, with respect

to Montana's consensual relationship analysis, the Court only considered the

specific transaction at issue:
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The Bank may reasonably have anticipated that its
various commercial dealings with the Longs could trigger
tribal authority to regulate those transactions . . . there is
no reason the Bank should have anticipated that its
general business dealings with [the Longs] would permit
the Tribe to regulate the Bank's sale of land it owned in
fee simple. Id. at 2725.

Similarly, CRIT points to Water Wheel's lengthy commercial relationship

with the Tribe but can identify no such transactions with Johnson personally

Instead, the Tribal Court merely relied on Johnson's contacts with the Tribe on

behalf of Water Wheel and broadly imputed those transactions to Johnson. Like

the Bank in Plains Commerce, Johnson had "no reason to anticipate that [his]

general business dealings with [the Tribe as the President of Water Wheel] would

permit" the Tribe to assert civil adjudicatory authority over him personally and

award against Johnson $4 million in tort damages. See Id. (notwithstanding

Bank's significant tribal contacts, tribal court tort suit still unforeseeable).

Accordingly, the District Court correctly held that Johnson's general contact

with the Tribe did not equate to consent to Tribal Court jurisdiction. ER 18, ll. 1-

16 ("[s]uch an understanding by Johnson cannot fairly be characterized as his

personal consent to the tribe's jurisdiction").
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2. The "second exception" of Montana was not raised by the
Defendants below and was, therefore, properly excluded
from the District Court's analysis.

The Tribal Court Parties did not present an argument in the District Court

based on Montana's "second exception," yet they propose to raise it now on appeal.

The District Court noted that the Tribal Court Parties "contend that

Montana's first exception — the consensual relationship exception — applies to both

Water Wheel and Robert Johnson." ER 5, 11. 10 - 11. The Court went on to

observe that the Tribal Court Parties "advance no argument with respect to the

second exception; they do not contend that Plaintiffs' conduct threatens or has a

direct effect on the political integrity, economic security, health, or welfare of the

[T]ribe." Id. Accordingly, the Court properly limited its analysis to Montana's

first exception. The Tribal Court Parties should not now be permitted to raise here

an argument based on Montana's second exception.

Although it is beyond dispute that they now are raising Montana' s second

exception for the first time, the Tribal Court Parties nonetheless argue that the

District Court "inaccurately" found that they did not present this argument.

Appellants' Br. at 43 n.4. Faced with the total absence of any second exception

argument in any of their pleadings below, the Tribal Court Parties assert that they

raised the argument by virtue of their reliance on the Tribal Court record in support

of their jurisdictional arguments. Id. But not even that record validates the
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assertion that the issue was even presented to, let alone considered by, the Tribal

Court.

The CRIT Court of Appeals decision apparently includes a single sentence

mentioning the second exception, and that statement now is cited as the basis for

the Tribal Court Parties' current claim that arguments as to the second exception

were preserved below. Id. The absurdity of this argument is underscored by the

fact that they utterly failed to discuss it in the District Court. Their eleventh-hour

attempt to raise this issue via an apparently newly-discovered, single statement in

the CRIT Appellate Court record must not be countenanced.

This Court should reject any argument regarding Montana's second

exception as without foundation, and having been waived, following a long-

standing rule that it "will not consider arguments that are raised for the first time on

appeal." Raich v. Gonzales, 500 F.3d 850, 868 (9th Cir. 2007) (quoting Smith v.

Marsh, 194 F.3d 1045, 1052 (9th Cir. 1999)).

Although this general rule is subject to several exceptions, none of them

apply in this case. To that point, this Court will consider a new issue only if: (1)

there are exceptional circumstances why the issue was not raised in the trial court;

(2) the new issue arose during the pendancy of the appeal due to a change in the

law; or (3) the issue presented is a pure question of law and the opposing party will
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suffer no prejudice as a result of the failure to raise the issue below. Raich, 500

F.3d at 868.

Here, the Tribal Court Parties nowhere state (because they cannot) that there

were "exceptional circumstances" regarding their failure to raise Montana's second

exception. There are no new issues in this case, and Montana was decided nearly

30 years prior to this litigation. In addition, the issue of Tribal Court jurisdiction

over Johnson is a mixed question of fact and law, a truism essentially conceded by

the Tribal Court Parties' own filings. Appellants' Br. at 31. What is more, Johnson

would be subjected to extreme prejudice if the Tribal Court Parties are permitted to

raise Montana's "second exception" at this time, given that there is no factual

record supporting its application to this case. See Raich, 500 F.3d at 868 ("[the

Court] assesses prejudice to a party by asking whether the party is in a different

position than it would have been absent the alleged deficiency").

Because the Tribal Court Parties previously never claimed that Montana's

second exception applied (a claim for which they bear the burden of proof),

Johnson presented no argument regarding the second exception (although he could

and would have) and offered no evidence (although he could and would have)

specifically aimed to rebut such an argument. All of the parties to this appeal are

limited to and bound by the factual record developed by the District Court. Yet,

the Tribal Court Parties surprisingly argue that this Court should evaluate new
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claims based on a factual record which is silent as to this issue, with the further

suggestion that this Court should evaluate the issue without "the benefit of the

District Court' s prior analysis." Raich, 500 F.3d. at 868 n. 18.

Accordingly, this Court should reject the Tribal Court Parties' attempt to

"sandbag[] their opponents with new arguments on appeal," and refuse to consider

any arguments regarding Montana's second exception. Id. (quoting Dream Palace

v. County of Maricopa, 384 F.3d 990, 1005 (9th Cir. 2004)).

3.	 Even if the issue had been raised below, Montana's "second
exception" does not apply to this case.

Should this Court consider the Tribal Court Parties' arguments as to

Montana's second exception despite their failure to raise them in the District Court,

it is nonetheless clear that the second exception does not apply to this case.

"Montana's second exception can be misperceived" but "[t]he second exception is

only triggered by nonmember conduct that directly threatens the Indian tribe; it

does not broadly permit the exercise of civil authority whenever it might be

considered necessary to self-government." Phillip Morris USA, Inc.., 569 F.3d at

943) (citing Atkinson, 532 U.S. at 657 n. 12). As this Court explained in County of

Lewis v. Allen, the key to the application of Montana's second exception is

understanding that:
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Indian tribes retain their inherent power to punish tribal
offenders, to determine tribal membership, to regulate
domestic relations among members, and to prescribe
rules of inheritance for members. But a tribe's inherent
power does not reach beyond what is necessary to protect
tribal self-government or to control internal relations.

163 F.3d 509, 515 (9th Cir. 1998) (citing Montana, 450 U.S. at 564) (additional

citation and internal quotations omitted). Thus, in order to trigger Montana's

second exception, the nonmember conduct must impact one of the areas identified

above.

However, not just any impact on those retained tribal powers is sufficient.

Indeed, the Supreme Court has stated that in order for Montana's second exception

to apply, the nonmember conduct at issue must "imperil the subsistence of the

tribal community." Plains Commerce Bank, 128 S. Ct. at 2726. Even then, "the

elevated threshold [necessary] for application of the second Montana exception

suggests that [the] tribal power [asserted over the nonmember] must be necessary

to avert catastrophic consequences." Id. (emphasis added). Indeed, this Court

has recognized that in order to "invoke the second Montana exception, the impact

must be demonstrably serious and must imperil the political integrity, the

economic security, or the health and welfare of the tribe." Wilson v. Marchington,

127 F.3d 805, 815 (9th Cir. 1997) (emphasis added).
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With respect to specific powers asserted by tribes over nonmembers, the

Supreme Court has found that "the desire to assert and protect excessively claimed

sovereignty" is not a sufficient interest to meet Montana's second exception. A-1

Contractors v. Strate, 76 F.3d 930, 940 (8th Cir. 1996), affd, 520 U.S. 438, 459

(1997). Along the same line, this Court has held that "a suit in tribal court is not

necessary to protect Indian tribes or members who may pursue their causes of

action in state or federal court" and thus refused of find the second exception

applicable. County of Lewis, 163 F.3d at 516.

The second Montana exception does not apply in this case because

Johnson's conduct does not imperil the tribal community, and tribal adjudicatory

authority over Johnson is unnecessary. To be sure, Johnson's conduct has never

interfered with the Tribe's right to self government, and the Tribal Court Parties do

not purport that it has. In fact, the tribal community continues peaceably to

function notwithstanding the fact that the alleged "wrongful conduct" at issue has

continued throughout this litigation.

The Tribal Court Parties can only point to an unsubstantiated statement of

the Tribal Court of Appeals that a "trespass on tribal lands necessarily threatens the

`economic security' of the [T]ribe." Appellants' Br. at 43. This unsupported

single sentence does not show a "demonstrably serious" impact on economic

security or that Johnson's conduct "imperil[s]" the same. Indeed, the CRIT
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Appellate Court language cited by the Tribal Court Parties appears to be nothing

short of an attempt by the Tribal Court to invent an otherwise non-extant record in

the event the federal courts later examined that record for evidence related to the

second Montana exception. In any event, the Tribe' s ability to litigate a civil tort

suit against Johnson in Tribal Court is simply not necessary to protect the Tribe

from "catastrophic consequences." In fact, the Tribal Court Parties have not

pointed to any consequence of Johnson's conduct, let alone one that could possibly

be characterized as "catastrophic."

Accordingly, this Court should reject any consideration of Montana' s

second exception.

C. The District Court Properly Accepted and Considered the Two
Declarations of Johnson.

1. The District Court's consideration of the Johnson
Declarations was not a matter that the Tribal Court Parties
preserved for appeal.

The Tribal Court Parties failed to preserve any objection to the two

declarations of Robert Johnson (the "Johnson Declarations") as a matter for appeal.

If the Tribal Court Parties opposed the District Court' s consideration of the

Johnson Declarations, they certainly had both the opportunity and the ability to

raise, and have decided the pertinent objection.

The Johnson Declarations were filed with the District Court in support of

Johnson's Motion for Temporary Restraining Order (ER 140-155) before either the
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development of the Tribal Court record or the District Court litigation following

exhaustion of tribal remedies. To be sure, the Tribal Court Parties' Response

Memorandum filed in the District Court (Docket No. 59) notes that the

Declarations "are not a matter of record in the Tribal Court proceedings and, thus,

should not be relied upon by this Court, unless and until Plaintiffs can demonstrate

that the Tribal Court's findings are 'clearly erroneous.'" Id. at pp 3-4. However,

the Tribal Court Parties offered no further explanation, citation or argument to

support that statement beyond a curious footnote (Id. at p. 3 n. 1), in which they

"reserve the opportunity to file a motion and/or memorandum such as a Sur-reply

to address the appropriateness of the Court's consideration of any particular piece

of evidence."

The Tribal Court Parties never followed through on their footnote

suggestion: (a) they never filed a Sur-reply; (b) they never moved to strike the

Declarations; (c) they never formally objected to the Declarations being considered

by the District Court; (d) they never cited any legal authority supporting the notion

that the Declarations should not be considered; and (e) they never raised the issue

at oral argument.

As such, this Court should not consider the Tribal Court Parties' argument

regarding the admissibility and, therefore, the District Court's consideration of the

Johnson Declarations because they failed to sufficiently raise their objection
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below. See generally Appellants' Br. at 25-31 (arguing that the Johnson

Declarations were improperly admitted as evidence by the District Court).

Generally, appellate courts will not "hear an issue raised for the first time on

appeal." Arizona v. Components Inc., 66 F.3d 213, 217 (9th Cir. 1995). This

Court has stated that "[a]lthough there is no bright-line rule to determine whether a

matter has been raised below, a workable standard is that the argument must be

raised sufficiently for the trial court to rule on it." Id. (finding issue was only

referenced tangentially in footnote in the record from district court; issue did not

appear in and was not ruled on in district court's opinion and, therefore, concluding

issue was not "sufficiently raised" below).

The District Court did not rule on or even discuss the admissibility of the

Johnson Declarations (let alone engage in the inquiry that the Tribal Court Parties

now propose be done in this Court). The District Court simply stated that

"[d]efendants have presented no evidence to contest Johnson's factual assertions"

and "rely instead on the Tribal Court's factual findings." ER 17. The Declarations

were uncontradicted.

If the Tribal Court Parties had wanted the Declarations excluded, they

should have brought the matter before the District Court for a ruling as to their

relevance / admissibility. Instead, they consciously elected to do nothing — a fact

which is underscored by the Tribal Court Parties' failure to "to state where in the
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record on appeal the issue was raised and ruled on" as required by 9th Circuit Rule

28-2.5. Indeed, they cannot do so because the Tribal Court Parties failed to raise

their objection sufficiently for the District Court to rule on it. As such, this Court

should not permit the Tribal Court Parties to pursue the issue here on appeal.

2.	 This Court should review the District Court's decision to
consider the Johnson Declarations for abuse of discretion.

The Tribal Court Parties urge this Court to conduct a de novo review when

evaluating the propriety of the District Court's decision to consider the Johnson

Declarations as well as the Tribal Court findings of fact. Appellants' Br. at 25. In

support of their argument, the Tribal Court Parties cite Cachil Dehe Band of

Wintun Indians v. California, 547 F.3d 962, 970 (9th Cir. 2008), for the

proposition that appellate courts conduct a de novo review of "whether [a] District

Court had a basis for reviewing evidence outside of the [tribal court record]."

Appellants' Br. at 25. Cachil Dehe Band stands for no such proposition. That

decision contains no discussion regarding either tribal court jurisdiction or federal

court review of the same. Cachil Dehe Band, 547 F.3d at 965 (affirming judgment

dismissing tribe's claims for failure to negotiate gaming compact in good faith and

reversing lower court's finding that absent tribes were indispensable parties).

While the Tribal Court Parties understandably attempt to define a standard

of review they feel is the most favorable to their case, that standard is not

appropriate for this Court's assessment of the District Court's decision to consider

38

Case: 09-17349     06/28/2010     Page: 51 of 81      ID: 7386087     DktEntry: 33-3



the Johnson Declarations in addition to the Tribal Court record. The appropriate

standard of review here is abuse of discretion. See Brown v. Sierra Nevada Mem'l

Miners Hosp., 849 F.2d 1186, 1189 (9th Cir. 1988) ("[t]his [C]ourt has stated that

it reviews a district court's evidentiary decisions for an abuse of discretion").

The Tribal Court Parties argue that the District Court's reliance on the

Johnson Declarations was erroneous because they were not "placed in evidence in

the Tribal Court." Appellants' Br. at 26. They then assert that "reliance on the

declaration . . . was reversible error" (Appellants' Br. at 27) without citing any

authority for their proposition that district courts are without discretion to consider

relevant evidence not included in the Tribal Court record. But see Fed. R. Evid.

402 (" [al relevant evidence is admissible except as otherwise provided by the

Constitution . . . by Act of Congress, by these rules, or by other rules prescribed by

the Supreme Court . . . .").

Admittedly, federal courts are to "show some deference to a tribal court's

determination of its own jurisdiction," and tribal court findings of fact are

reviewed for "clear error." Appellants' Br. at 27 (citing FMC, 905 F.2d at 1313)

(emphasis added). But it does not follow that a district court's review of a tribal

court's jurisdictional determination is, in every case, strictly limited to the tribal

court's record. No known case holds otherwise. The existence and extent of tribal

court jurisdiction is a federal question and federal courts are final arbiters of
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federal law, FMC, 905 F.2d at 1314 and this means that they have discretion to

exercise powers consistent with that role, including the right to make

determinations regarding the consideration of relevant evidence. Since no federal

law or precedent limited the District Court's review strictly to the record of the

Tribal Court, its limited reliance on the evidence presented in the Johnson

Declarations was reasonable6 for a number of reasons. Cf. Hunt v. Nat'l Broad.

Co., 872 F.2d 289, 292 (9th Cir. 1989) (a district court only "abuses its discretion if

it did not apply the correct legal standard . . . or if it misapprehended the

underlying substantive law"). Accordingly, even if this Court determines that the

issue was properly preserved, this Court should find that the District Court did not

abuse its discretion when considering the Johnson Declarations. Cf. Harman v.

Apfel, 211 F.3d 1172, 1175 (9th Cir. 2000) ("decision of a trial court is reversed

under the abuse of discretion standard only when the appellate court is convinced

firmly that the reviewed decision lies beyond the pale of reasonable justification

under the circumstances").

6	 See, discussion, infra., at I.C.3.
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3. The District Court did not require the Tribal Court to rebut
the Declarations, but rather found that it improperly failed
to consider whether Johnson voluntarily entered into a
personal consensual relationship with the Tribe.

The Tribal Court Parties assert that the District Court "fault[ed] [Tribal

Court] Judge LaRance for not making a 'factual finding of voluntariness,' (ER 18,

n. 16) i.e. for not rebutting evidence which he had never seen." Appellants' Br. at

28. This argument is flawed for several reasons.

First, it is disingenuous for the Tribal Court Parties to claim that the Tribal

Court Judge was unaware of the general content of the Johnson Declarations in

light of the extensive evidence supporting Johnson's assertions which was

presented to the Tribal Court.' But, more importantly, the District Court was not

faulting the Tribal Court for failing to rebut the Declarations but rather for its

failure to evaluate whether Johnson — not Water Wheel — chose (voluntarily) to

7 See ER 136 — 139 (correspondence from Tribal Court Record). Water
Wheel's 25 CFR appeal and supporting documentation was filed as an Exhibit with
the District Court. Docket No. 26-1. Correspondence between Water Wheel and
CRIT was included and filed as documentation supporting the CFR appeal. SER
38-61. A number of the documents that were filed were also before the Tribal
Court and (although not before the District Court as "Tribal Court Records," per
se) were, in fact, included in the Tribal Court Record. See SER 38-40, 42-43, 46,
51, 54-61. The documents provide additional support for Johnson's assertions and
indicate that the Tribal Court had notice of the substance of the Johnson
Declarations.
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enter into some "arrangement" with CRIT which would form the basis for a

consensual relationship with the Tribe.

Indeed, even though the Declarations per se were not before the Tribal

Court, it is beyond question that the Tribal Court Parties had general knowledge of

the assertions made in the Johnson Declarations at all times relevant to this dispute.

In fact, CRIT's Trial Brief in Tribal Court called attention to the subject matter of

Johnson's assertions and argued that the Court should not consider those matters.

SER 2-6. That brief stated:

[Water Wheel and Johnson's] assertion that the Tribes
improperly withheld permission to develop the Property
in violation of the Lease is also irrelevant to the issues
before the Court. Even if this assertion is correct . . . a
breach of the lease by the Tribes has no bearing on
whether the Defendants have minimum contacts with the
jurisdiction or have entered into a consensual relationship
with the Tribes. Thus, such information has no bearing
on whether the Court may exercise personal or
adjudicatory jurisdiction over Defendants.

Id. at 4 ("similarly . . . Defendants"25 CFR appeal' before the IBIA does not tend

to disprove Defendants' contacts with the jurisdiction or their relationship with the

Tribes"). In addition, each and every letter of correspondence between Water

Wheel and CRIT that was before the Tribal Court show Johnson's exclusive role as

CEO, and the Tribe's assumption of duties otherwise assigned in the Lease. ER 75

(remarking that correspondence between CRIT and Johnson are, in fact, "all Water

Wheel documents").
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Regardless of whether the evidence was (or was not) actually before the

Tribal Court, the critical flaw in the Tribal Court's reasoning was that it failed to

even recognize the fact that Johnson — not Water Wheel — must have taken some

personal action in order to form a consensual relationship with the Tribe. ER 18.

To this point, the District Court correctly found that "the Tribal Court decision

merely recounted Johnson's contacts with the tribe [which were all as CEO of

Water Wheel] and did not address the voluntariness of those contacts . . ." ER 18

n. 16; see also ER 18 ll. 15-16 ("Defendants have not presented evidence sufficient

to show that Johnson personally entered into a consensual relationship with the

tribe"). The Tribal Court Orders do not contain any finding regarding any

voluntary action taken by Johnson in his individual capacity to form the basis of a

consensual relationship with the Tribe. ER 18 n. 16 ("there is no finding of

voluntariness to which the clearly erroneous standard can be applied"). Similarly,

the Tribal Court record is utterly devoid of evidence regarding Johnson's personal

contacts with CRIT. ER 18, ll. 1-4, 13-16. The absence of any such evidence

coupled with the lack of Tribal Court findings regarding voluntary actions by

Johnson, makes clear that the Tribal Court merely assumed that any contact he had

with the Tribe was both voluntary and attributable to him as an individual (not as

President of Water Wheel). But the Tribal Court's jurisdiction over Johnson could

only be proper under Montana's first exception if Johnson, himself, had a personal

43

Case: 09-17349     06/28/2010     Page: 56 of 81      ID: 7386087     DktEntry: 33-3



consensual relationship with the tribe. See Plains Commerce, 128 S. Ct. at 2724

(nonmembers are not subject to tribal regulation absent the "commensurate

consent").

It is relevant that the District Court looked at the Tribal Court record and

observed that "CRIT does present three letters in which Johnson, acting on behalf

of Water Wheel, proposed to the Tribe that additional commercial development be

permitted on the property." ER 17 n. 15. But the Court then went on to note that

none of the letters even suggest that Johnson, personally, voluntary entered into a

consensual relationship with the Tribe; to the contrary, the Court properly

concluded, Johnson was forced to deal with the Tribe in order to conduct the

corporation's business. Id.; ER 15-16 (finding that the Tribal Court's findings of

fact went to "Water Wheel's commercial dealings with CRIT" but not Johnson's).

In addition, the District Court considered the terms of the Lease (which was before

the Tribal Court) and noted that the Lease terms were consistent with Johnson's

Declarations. ER 16, 1. 8.

Despite the obvious lack of evidence regarding any personal consensual

relationship between Johnson and the Tribe, the Tribal Court Judge nevertheless

failed to identify, address or reconcile any of these issues when ordering that it had

jurisdiction over Johnson. ER 264 - 267. In doing so, the Tribal Court committed

a critical error by failing to consider whether Johnson had taken any voluntary
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action so as to establish a personal consensual relationship with the Tribe. Cf.

Salish Kootenai, 434 F.3d at 1138 (9th Cir. 2006) ("[s]imply entering into some

kind of relationship with the tribes or their members does not give the tribal courts

general license to adjudicate claims involving a nonmember"); Atkinson Trading,

532 U.S. at 656 (holding that "a nonmember's consensual relationship in one area .

.. does not trigger tribal civil authority in another. . . .").

Given the Tribal Court's findings and record, the District Court exercised

reasonable discretion in considering the Johnson Declarations in conjunction with

the Tribal Court's factual findings as part of his review for clear error. ER 16 n. 14

(finding Tribal Court's ruling that Johnson was a party to the Lease was clearly

erroneous). Furthermore, the District Court recognized that the Tribal Court

Parties presented no evidence to rebut the critical facts stated in the Declarations.

ER 17, 1. 7 (Tribal Court Parties "presented no evidence to contest Johnson's

factual assertions"); ER 16, 11. 19 — 21 (Declarations "provide support for

Johnson's claim that he did not intentionally enter into a consensual relationship

with the tribe"). With this careful review and assessment, the District Court then

correctly found that Tribal Court was without jurisdiction over Johnson. Cf. FMC,

905 F.2d at 1313-14 (finding that tribal courts are given initial review of

jurisdiction because federal courts may "benefit from [a tribal court's] expertise"

but "federal courts have no obligation to follow that expertise").
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4. The District Court properly exercised its discretion to
consider the evidence necessary to determine that there was
no Tribal Court jurisdiction over Johnson.

The Tribal Court Parties argue that the District Court's consideration of the

Declarations was "erroneous" because Johnson was "offering evidence which

could have first been presented in the Tribal Court." Appellant's Br. at 28. They

then offer a theoretical question to dramatize their argument: "[W]hat would stop

tribal court litigants from simply failing to appear and taking a default judgment,

knowing that they have the opportunity in federal court to present new evidence in

opposition to tribal court jurisdiction?" Id.

The question is irrelevant to this case. First, the well-reasoned discretion of

a competent federal district court would stand in the way of such defendants.

Second, and more importantly, that hypothetical activity is not what happened in

this case. Johnson did not shun the tribal court process. ER 3 ("Plaintiff s

exhausted their Tribal Court remedies . . . ."). The Tribe deposed Johnson. ER

135 (citing February 29, 2008 deposition of Robert Johnson); SER 69-71

(stipulating and agreeing to Johnson's deposition). Johnson testified at trial in

Tribal Court. See ER 164-165 (CRIT Court of Appeals Opinion and Order, dated

May 10, 2009, stating that "on June 4, 2008, the Tribal Court held a three day trial

on the merits of the Complaint"). Johnson's attorney filed briefs and motions on

his behalf. See, for example, SER 7-15 (Petition for Appeal). Johnson litigated his
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case through both the Tribal Court and the Tribal Appellate Court. In short,

Johnson exhausted his tribal remedies. ER 3.

Setting aside the specific facts of this case, this Court should also consider

the consequences of accepting the Tribal Court Parties' theory regarding the proper

scope of federal court evidentiary review. More specifically, this Court should

consider the countervailing theoretical question: What would stop a tribal court

from refusing or erroneously failing to admit favorable evidence offered by a

nonconsenting nonmember defendant, thereby forever foreclosing any federal

court's opportunity to review that evidence simply because it was not included in

the tribal court record?

If the Tribal Court Parties' argument was the law, there would be a virtual

prohibition of any federal court evaluation of evidence not included in a tribal

court record, including evidence establishing beyond question that a tribal court

was without jurisdiction over a nonmember as a matter of federal law. See Hicks,

533 U.S. at 358-59 (federal law provides that the "inherent sovereign powers of an

Indian tribe do not extend to the activities of nonmembers"). This Court should

not open the door to application of a standard that would hamper (or even

preclude) federal judicial review of tribal court jurisdiction over nonmembers.

It is also worth noting that the Tribal Court Parties' argument involves the

process and procedure pursuant to which the District Court reached its decision,
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and proposes that this Court should ignore facts going directly to whether the

Tribal Court had jurisdiction over Johnson under Montana. If the Tribal Court was

without jurisdiction over Johnson, then this Court must not deny him the

Constitutional rights which are not applicable in the Tribal Court. Plains

Commerce Bank, 128 S. Ct. at 2724 ("the Bill of Rights does not apply to tribes

and because nonmembers have no say in the laws and regulations governing tribal

territory, tribal laws and regulations may be applied only to nonmembers who have

consented to tribal authority, expressly or by action"). Accordingly, even if this

Court finds that the District Court abused its discretion in accepting the Johnson

Declarations, it could be no more than a harmless error in route to the correct

result; 8 in any event, neither the Tribal Court findings (or lack thereof) nor its

record supports a finding of jurisdiction over Johnson. Cf. Big Spring v. United

States Bureau of Indian Affairs, 767 F.2d 614, 616 (9th Cir. 1985) (appellate court

8 Even absent the Johnson Declarations, there is ample evidence of record
(e.g., Johnson was not a party to the Lease; extensive correspondence between
Johnson and CRIT showing that Johnson engaged with CRIT exclusively pursuant
to role as CEO of Water Wheel; and absence of any record evidence indicating
Johnson had any contacts with CRIT other than as the Water Wheel CEO) to
conclude that Johnson had no personal consensual relationship with CRIT. Cf.
Brown v. Sierra Nevada Mem'l Miners Hosp., 849 F.2d 1186, 1190 (9th Cir. 1988)
(in order to "reverse on the basis of an evidentiary error," appellate court "must say
more probably than not, the error tainted the judgment") (internal citations and
quotations omitted).
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"may affirm the district court on any ground supported by the record, even if the

district court relied on different reasons").

D. The District Court Correctly Ruled That the Tribe's Inherent
Exclusionary Power Did Not Provide the Tribal Court With
Jurisdiction Over Johnson in the Action Before It.

The District Court correctly recognized that the Tribe's power to exclude

nonmembers is necessarily constrained by Montana, and confirmed that the Tribe's

power to exclude must be exercised within the context of Montana. ER 21. Here,

because the Tribe failed to show that any Montana exception applied to Johnson as

an individual, the power to exclude could not form the basis for jurisdiction over

him personally Id. at 11. 12 - 13.

In contrast, the Tribal Court Parties argue that the District Court's

interpretation of relevant case law is wrong because they view Johnson as a

trespasser on the leasehold, and because none of the authority relied upon by the

District Court "involve[s] nonmember trespass on tribal lands. " Appellants' Br. at

38. In a somewhat circular argument, the Tribal Court Parties then argue that

because the District Court improperly held that Montana's first exception did not

apply and because trespassers (by definition) could never be in a "consensual

relationship" with the Tribe, the Court's decision with respect to the Tribe's power

to exclude must be flawed. Appellants' Br. at 39-40.
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The Tribal Court Parties' argument is directly contrary to the Supreme

Court's specific identification of the basis for a tribe's "traditional and undisputed

power to exclude persons from tribal land" as a form of "regulation [] approved

under Montana" which flows from a tribe's retained sovereign interests. Plains

Commerce Bank, 128 S. Ct. at 2723. The District Court cited this language and

noted that Plains Commerce Bank later referenced the power to exclude as an

example of the "sort of regulations [which] are permissible under Montana." ER

19, L 24. Applying the law as articulated by the Supreme Court, the District Court

thus found that the power to exclude was constrained by Montana and, in these

circumstances, could only be exerted within the Montana framework.

The District Court's conclusions on this point are consistent with the

dependant status of tribes, in that tribes retain only those powers which are

"necessary to protect tribal self-government or to control internal relations." Hicks,

533 U.S. at 359 (noting that anything more would be "inconsistent with the

dependent status of the tribes."). While the tribal power to exclude nonmembers

may be a power retained by a tribe, Montana defines the situations in which a tribe

may exercise such a retained (or inherent sovereign) power to regulate nonmember

conduct, which is when one of the two Montana exceptions apply.

This Court has stated that "[o]utside of [Montana's] two exceptions . . . [a

tribe's] inherent sovereignty does not give [it] jurisdiction to regulate the activities
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of nonmembers." See Phillip Morris U.S.A., 552 F.3d at 938-39 ("[g]iven

Montana's general [rule] . . . efforts by a tribe to regulate nonmembers . . . are

presumptively invalid") (quoting Plains Commerce Bank, 128 S. Ct. at 2720).

Accordingly, even if the Tribe retains the power to regulate nonmember conduct

by virtue of the power to exclude, it may do so only within the context of

Montana, and then only to the extent necessary to protect self-government and

internal relations. Cf. Plains Commerce Bank, 128 S. Ct. at 2726 ("tribal

jurisdiction . . . generally does not extend to nonmembers . . . [and] that bedrock

principle does not vary depending on the desirability of a particular regulation").

The District Court concluded that Montana's first exception does not apply

with respect to the Tribal Court action against Johnson, meaning that the Tribal

Court had no jurisdiction over him. ER 21, ll. 12 — 14. Moreover, personal

jurisdiction by virtue of the Tribe's power to exclude can only be exercised to the

extent necessary to protect tribal self-government and internal relations. Cf. ER 21

(stating that "the power to exclude [could not] provide a basis for the broad

imposition of damages, attorneys' fees and alter ego liability attempted in this

case"). Clearly, the sweeping adjudicatory jurisdiction the Tribal Court claimed
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over Johnson went well beyond any possible tribal interest in self-government or

internal relations and, for that reason alone, must fail.9

II. CROSS-APPELLANT'S ARGUMENT: NO TRIBAL COURT
JURISDICTION OVER WATER WHEEL

A. Standard of Review Applicable to Montana Arguments with
Respect to Water Wheel.

As stated above, whether a tribal court has jurisdiction over a nonmember

pursuant to Montana's exceptions is a federal legal question which courts review

de novo. FMC, 905 F.2d at 1314. However, unlike the argument with respect to

whether Johnson had a consensual relationship with the Tribe (he did not) which

requires an essentially factual inquiry, this Court's consideration of Water Wheel's

relationship with the Tribe is purely a question of law. This Court should therefore

review de novo the District Court's finding with respect to the proper scope of

Tribal Court jurisdiction over Water Wheel.

9 This Court has stated that "[i]t is an open question whether a tribe's
adjudicatory authority is equal to its regulatory authority. Hicks, 533 U.S. at 358.
It is possible, therefore, that the tribe may have authority to regulate a
nonmember's trespass and destruction of natural resources yet lack authority to
hale the nonmember into tribal court. . . ." Elliot v. White Mountain, 566 F.3d 842,
850 n.5 (9th Cir. 2009)
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B. The District Court Erred in Ruling that the CRIT Tribal Court
Had Jurisdiction over Water Wheel Under the CRIT Eviction
Ordinance Which Was Enacted Subsequent to the Lease
Execution.1°

In concluding that there was a consensual relationship between Water Wheel

and CRIT, the District Court found it "compelling" that Water Wheel had occupied

the leasehold under a 32-year lease and a three-year hold-over tenancy during the

pendancy of the Tribal Court and District Court litigations. ER 6, ll. 3-12. The

Court also cited as supporting evidence Water Wheel's other commercial activities,

e.g., operating a mobile home resort, convenience store, restaurant and marina. ER

6-7, ll. 19 - 2. None of this is disputed.

io In its Brief Concerning the Lack of Tribal Court Jurisdiction Pursuant to the
Rule of Montana v. United States (Docket No. 50), Water Wheel preserved these
issues for appeal by arguing below that Montana's first exception did not apply and
the Tribe was, therefore, without jurisdiction over it. Docket No. 50 at pp. 7-14.
More specifically, Water Wheel asserted that the terms of the Lease did not give
rise to a consensual relationship with CRIT because Section 34 of the Lease
prohibited the application of after-enacted tribal laws without Water Wheel's
consent; that the Lease controls dispute resolution as well as any relationship
between the Tribe and Water Wheel; and that, in conjunction with the Lease, Title
25 of the Code of Federal Regulations exclusively governs disputes arising under
the Lease. Id. In their Response Memorandum in Opposition to Plaintiffs' Brief,
the Tribal Court Parties' challenged Water Wheel to point to any "lease condition
or provision which [was] changed or altered by the application of the CRIT
eviction ordinance." Docket No. 59, p. 18. Water Wheel replied by presenting
arguments with respect to each specific term of the Lease and the applicable 25
CFR Part 131 and 25 CFR 162 regulations, along with a detailed explanation of the
effect of each relevant Lease provision. See generally Docket No. 67, pp. 8-24.
Water Wheel also preserved these issues during oral argument (ER 30-55, 76-80).
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Assuming, arguendo, that there has been a breach of the Lease provisions —

specifically, Lease Addendum Section 23 — HOLDING OVER (ER 247) — the

question then turns to whether the Tribal Court eviction action against Water

Wheel was lawful under the lessee's consent defined by the Lease.

It is undisputed that CRIT filed an action in Tribal Court invoking an

enforcement process created by the CRIT Eviction Ordinance. ER 300 — 350. It is

also undisputed that the Ordinance was adopted 31 years after execution of the

Lease. And, it is further undisputed that CRIT prosecuted the eviction action in

Tribal Court without consulting with Water Wheel, or securing Water Wheel's

written consent to the terms of the Ordinance.

The Eviction Ordinance purports to establish both the cause(s) of action

against Water Wheel and Johnson and the Tribal Court's jurisdiction over them,

despite the facts that the Ordinance (i) was enacted after the Lease was executed,

(ii) was never consented to in writing by Water Wheel or Johnson, and (iii) is in

direct conflict with 25 C.F.R. Part 162 (as well as its predecessor, 25 C.F.R. Part

131). See, e.g., Marlin D. Kuykendall v. Dir., Phoenix Area, BIA, IBIA No. 80-24-

A, 8 IBIA 76, 13-14 (1980) (opinion reinstated by Yavapai-Prescott Indian Tribe

v. Watt, 707 F.2d 1072, 1075 (9th Cir. 1983)). These tribal ordinances have the

effect of both changing and altering Water Wheel's rights under the Lease. Most

notably, they provide that Lease and property disputes must be adjudicated in the
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CRIT Tribal Court. Eviction Ordinance, § 1-304. Water Wheel has never

consented, in writing or otherwise, to be subject to CRIT's Property Code or

Eviction Ordinance. Therefore, pursuant to Section 34 of the Lease Addendum,

the tribal ordinances cannot be applicable to Water Wheel (or Johnson).

Should this Court conclude that CRIT's ordinances do apply to Water Wheel

— despite the absence of written consent and their direct conflict with 25 C.F.R.

Part 162 — the Court still must consider the fact that the ordinances necessarily

would have the effect of modifying the agreed-upon terms of the Lease because

they effectively would be replacing the traditional and contracted for dispute

resolution procedures provided by Title 25 of the Code of Federal Regulations.

The Lease contains a specific provision for modifications: "any modification

of or amendment . . . shall not be valid or binding . . . until approved by the

Secretary." ER 249 (Lease Addendum Section 34) (emphasis supplied). It is

undisputed that the Secretary has neither approved incorporation of the tribal

ordinances into the Lease nor agreed that the Tribe — and not the Interior

Department pursuant to 25 C.F.R. Part 131 (1975) and 25 C.F.R. Part 2 — has

jurisdiction over disputes arising under the Lease.

In short, Water Wheel has not consented in writing to be subject to CRIT's

Property Code, Eviction Ordinance or any procedure for resolving Lease disputes

in the CRIT Tribal Court, and the Secretary has not approved either of those tribal
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enactments. Accordingly, the Lease itself is the controlling document and it

provides that disputes shall be resolved through Title 25 of the Code of Federal

Regulations. They are not to be resolved in CRIT Tribal Court. See generally

Yavapai-Prescott, supra.

By the Lease's own terms, the absence of Water Wheel's written consent to

that newly-adopted tribal law precludes its applicability to the lessee. Lease

Addendum Section 34 - RESERVATION LAWS AND ORDINANCES requires

the lessee to abide by all tribal laws, regulations and ordinances in effect at the

time of the Lease execution. ER 249. As noted above, the Lease was executed

on May 15, 1975, and Section 34 specifically exempted the lessee from being

subject to any subsequently-enacted tribal laws, regulations and ordinances which

"have the effect of changing or altering the express provisions and conditions" of

the Lease unless consented to "in writing." Id. at ll. 19-20. The obvious purpose

of this Lease provision was to preclude the enactment and imposition of ex post

facto tribal laws rewriting the Lease to include provisions to which Water Wheel

never agreed. But here, the CRIT Eviction Ordinance decidedly changed and

altered express provisions and conditions of the Lease, including establishing the

Tribal Court as the forum for eviction litigation.

At its Preamble, the Lease states that it was entered into pursuant to the

terms of 25 C.F.R. Part 131 (now 25 C.F.R. Part 162) ("25 CFR"). That regulation
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(and its successor) establishes a process through which Water Wheel could appeal

to the Secretary to contest actions or inactions of Department of the Interior

employees concerning the Lease. And when faced with arbitrary actions and

inaction of CRIT against Water Wheel perpetrated by CRIT officials with the

knowledge and acquiescence of BIA officials, Water Wheel filed with the

Department of the Interior such a 25 CFR appeal on May 10, 2001. SER 26-67.

This formal administrative submission provided for in the Lease was never acted

on by the BIA, and in fact is still pending. ER 17, 11. 3-6. The substance of that

appeal is that Lease Addendum Section 5 entitled "PLANS AND DESIGNS" (ER

232) provides that Water Wheel shall have the right to provide a general plan and

design for the "complete development of the entire leased premises." Water Wheel

filed the appeal because CRIT arrogated to itself the review and approval role

exclusively assigned by the Lease to the State of California and Riverside County,

and then refused to approve any development proposals submitted by Water

Wheel.

Water Wheel's 25 CFR appeal challenged the legality of BIA inaction in

failing to require CRIT compliance with the applicable Lease provisions following

CRIT's pronouncement to both the State of California and Riverside County that

CRIT, and not the State and County, would be the exclusive party to review and

approve all of Water Wheel's development plans and designs, directly
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contradicting the specific provisions of Section 5 that the State and County would

have that role. The appeal also raised the BIA's failure to protect Water Wheel's

ability to secure electrical service through Southern California Edison Company,

when CRIT directed the utility to cease dealing with Water Wheel contrary to the

Lease. ER 147-148. The 25 CFR Appeal went exclusively to the BIA's failure —

or even refusal — to protect Water Wheel's Lease-guaranteed rights to develop its

leasehold. And CRIT's unlawful breaches of the Lease over many years were well-

known to the BIA officials who simply ignored the facts. ER 147 — 152

(documenting the actions of CRIT to curtail all development by Water Wheel" and

the failure of the BIA to take steps to insure that all Lease obligations are being

satisfied); SER 68 (acknowledging Water Wheel's 25 CFR appeal).

In addition to guaranteeing the administrative process of the CFR, the Lease

further specifically provided for legal action against the lessee when appropriate at

Lease Addendum Section 21 entitled "DEFAULT." ER 243. This is the only

section of the Lease authorizing enforcement and legal action against Water Wheel

for breaches of the Lease, and it specifically reserves the right to pursue any legal

11 Water Wheel's ability to develop its leasehold was flatly terminated by CRIT
in 2002. The tribal Building Inspector advised Water Wheel by letter dated April
4, 2002, that "the [CRIT] Tribal Council had [recently] denied your request to
allow any new building Projects within Water Wheel Resort. Therefore, the
Colorado River Indian Tribes Department of Building & Safety will not issue any
Building Permits to you." SER 1.
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action to the Secretary. Nowhere does Section 21 even suggest that CRIT has a

right to commence any legal action against Water Wheel for disputes arising from

a perceived default or breach, or even for eviction upon expiration of the Lease.

Further, Section 21 strictly limits legal action arising from any default,

including failure to comply with the Section 29 requirement that a lessee vacate the

leasehold upon termination or expiration of the Lease. ER 11-14. The only

remedy is at Section 21, and it restricts recourse for defaults to action taken by the

Secretary, who shall first give notice to Water Wheel requiring some remedial

action within a specified time, after which only the Secretary may either: (A)

proceed by suit or otherwise to enforce any other provision of the Lease; or (B)

enter the premises and remove the defaulting parties. ER 244. No provision of

Section 21 is ambiguous and no provision even suggests there could be a predicate

upon which CRIT could assert any right to initiate action for a default. The

Secretary, and only the Secretary, has enforcement authority unless the lessee is

insolvent or bankrupt.

When asked at oral argument by the District Court why CRIT did not follow

Section 21 of the Lease and ask the Secretary to take action to deal with Water

Wheel's purported breaches, rather than invoke the tribal Eviction Ordinance,

counsel for the Tribal Court Parties responded simply that to have followed the
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enforcement process dictated by the Lease provisions would have taken too much

time: "the process is very ponderous." ER 67, 1. 17.

"Too much time" is not a legal concept which justifies CRIT's going beyond

the scope of Water Wheel's consent to the mechanism for prosecuting alleged

Lease defaults. For the Lease to have any integrity, its provisions must control free

of unilateral amendment or revocation action by CRIT. Yet, the Tribe took that

action, the BIA did not intervene to insure the integrity of the Lease provisions,

and the Tribal Court Parties rotely followed the tribal agenda. Strict compliance

with the Lease would have left the Tribal Court without jurisdiction over Water

Wheel to seek eviction in its own name. That right then rested, and still rests, with

the Secretary.

The bottom line is that Water Wheel never consented to the Tribal Court

jurisdiction over any eviction action. That jurisdiction was legislated by the CRIT

Eviction Ordinance, an after-enacted tribal law to which Water Wheel did not

consent in writing. There may be some forum in which CRIT could pursue an

eviction, but it cannot be the Tribal Court because of the absence of consent to that

court's jurisdiction. The District Court clearly considered that very point when it

noted that Lease Addendum Section 21 states that the Secretary "may" bring legal
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action to re-enter the leasehold (ER 13, ll. 9-10, 12 with the further observation that

Lease Addendum Section 23 provides CRIT with a role in the eviction process by

giving the Tribe a right to dispose of property of the lessee not removed at the time

of leasehold vacation. Id. The Court then reached the ultimate conclusion that

there was no tribal waiver of the "power to commence the Tribal Court action in

'unmistakable terms' as required by Merrion or in 'sufficiently clear contractual

terms' as required by Arizona Public Service," leading to his conclusion that the

"Tribal Court's power has not been waived in the lease." ER 13-14, ll. 19 - 2.

The District Court's error is that it read Sections 21 and 23 as wholly

independent of each other, although they — along with all of the Lease provisions —

must be read in pari materia. See Mastrobuono v. Shearson Lehman Hutton, Inc.,

514 U.S. 52, 64 (1995) ("cardinal principle of contract construction [is] that a

document should be read to give effect to all [of] its provisions and to render them

consistent with each other"); see also Restatement (Second) of Contracts §202(2)

and Comment d (" [a] writing is interpreted as a whole, and all writings that are part

12 The District Court stated that "paragraph 21 provides that the Secretary can
bring an action for breach of the lease, but does not prohibit CRIT from doing so."
ER 12. However, the District Court misreads the meaning of "may" in Section 21.
While that language certainly suggests permissive options, the options do not
concern who or what may enforce the Lease. The options to which the "may"
language refer are the Secretary's enforcement options. The Secretary "may" sue
or the Secretary "may" re-enter, but no entity or individual other than the Secretary
has those options.
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of the same transaction are interpreted together"). Only by reading each of those

sections as independent of the other, could the District Court conclude that CRIT

had the right to litigate an eviction in Tribal Court. And that was in error.

Finally, Water Wheel never claimed there was a "waiver" of Tribal Court

power; rather, the issue before the District Court was whether there was a "Tribal

Court power" in the first place. If there was no such power, then the determination

that it was never waived is irrelevant.

C. The District Court Erred in Ruling that the Lease Allowed CRIT
to Prosecute the Eviction of the Tenant in the Absence of the
Tenant's Insolvency or Bankruptcy.

The only legal enforcement action the Lease allows CRIT is articulated at

Lease Addendum Section 21, which states: "Any action taken or suffered by

Lessee as a debtor under any insolvency or bankruptcy act shall constitute a

breach of this lease. In such event the Lessor and the Secretary 13 shall have the

options set forth in sub-Articles A and B above." (Emphasis added.) Articles A

and B are discussed above, and they otherwise provide that the Secretary has the

13 The parties to the Lease obviously knew how to include both the "Lessor
and the Secretary" when they desired to do so. Cf. Lease Addendum 21 at line 23
("Lessor and the Secretary"), and line 26 ("Lessor or the Secretary"), with Lease
Addendum 21 at line 2 ("the Secretary may either . . ."). ER 244 — 246, 11. 2 — 26.
The Lessor's enforcement right was strictly limited to the case of a financially
distressed lessee.
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right in the case of a default to (A) proceed by suit or (B) re-enter the leasehold

premises. CRIT may take action only in the event of insolvency or bankruptcy.

The District Court found at Section 22 entitled "ATTORNEY'S FEES" what

it felt was a "savings clause" to the restricted opportunity for CRIT to be the

enforcer. ER 12. That Section allows CRIT to recover reasonable attorney fees in

an action "brought by the Lessor" in unlawful detainer for "rent or other sums of

money due under the Lease." However, Section 22's entitlement to recover legal

fees is a derivation of CRIT's participation in legal action which CRIT otherwise

can prosecute. ER 247, 11. 2 — 6. Specific contractual provisions control over

general provisions 14 . And thus, a general provision for recovery of attorney's fees

cannot establish enforcement rights not otherwise authorized in the specific

enforcement action. That right is limited to the Section 21 authority which arises

when the lessee is insolvent or bankrupt. ER 243 — 246.

While the District Court went on to declare that Section 22 unlawful detainer

actions are "different from the breach-of-lease actions addressed in [Section] 21,"

(ER 12), the statement is contrary to the Lease provisions and structure. The Court

14 Restatement (Second) of Contracts § 203(a),(c) and cmt. e (1981) ("specific
terms and exact terms are given greater weight than general language" and "an
interpretation which gives a reasonable, lawful and effective meaning to all the
terms is preferred to an interpretation which leaves a part unreasonable, unlawful
or of no effect") (emphasis added).
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defined an action for unlawful detainer as "separate from a breach-of-contract

claim" which seeks to recover a leasehold from a holdover tenant "after the lease

has expired" (Id.), while dismissing the holdover provisions of Lease Section 29

(ER 248) entitled "DELIVERY OF PREMISES." This Section provides that a

tenant commits to vacate the leasehold without legal process — a "covenant" to

vacate upon expiration. A breach of a Lease covenant takes the matter back to

Section 21 — DEFAULT, which specifically assigns to the Secretary the

enforcement role for a "breach [of] any covenant of this lease." (Emphasis

supplied.) ER 243 — 244, 11. 28 - 2.

The District Court goes on to note that CRIT asserted a tort claim in Tribal

Court as part of the eviction, observing that Section 21 does not mention "tort

claims that might arise from the landlord-tenant relationship," and nothing in

Section 21 suggests that such a claim may be asserted by the Secretary. ER 13, 11.

5 - 11. Whether Water Wheel could be prosecuted by CRIT in Tribal Court for a

tort claim is not the issue before this Court. The issue is whether the basic eviction

action arising from a Lease default could be prosecuted in Tribal Court. The tort

claims asserted in the Tribal Court were derivative of the basic eviction action. If

CRIT had independent claims in tort against Water Wheel, unrelated to the Lease,

the Tribal Court might have had jurisdiction to hear them. However, that is not

this case.
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The Lease says that the Secretary shall enforce the Lease, and the applicable

regulations set forth the power and procedures for such enforcement. This

enforcement scheme was designated in the Lease and never expanded by the

parties to it. The Lease defines the processes to which Water Wheel consented.

Tribes are not free to manufacture claims in a way to sidestep the careful

limitations of Montana and its progeny. The District Court erred in endorsing

Tribal Court jurisdiction for an eviction action to which Water Wheel did not

consent by, figuratively, allowing the [tort claim] tail to wag the [eviction] dog.

Finally, the District Court cited Addendum Section 23 (ER 247, 11. 8 - 17) as

the ultimate acceptance of Tribal Court jurisdiction when it quoted that section as

providing that a holdover tenancy does not give the lessee any rights "hereunder or

in or to the leased premises." ER 14, 11. 8 - 9. And the Court concluded that even

if Water Wheel was not subject to Tribal Court jurisdiction while the Lease was in

effect, Section 23 makes clear that such a right expired with expiration of the Lease

term. Id. While this conclusion is at odds with repeated pronouncements of

counsel for the Tribal Court Parties that the Lease controls this matter, it does not

answer the basic question of the source of the Tribal Court jurisdiction in the first

place. Again, CRIT may have some legal standing to pursue eviction of a holdover

tenant, but such an action is not cognizable in Tribal Court unless the first

exception to Montana is satisfied. And here it is not.
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III. CONCLUSION

At the outset, this Brief stated that this case turns on whether Johnson and

Water Wheel consented to CRIT Tribal Court eviction action jurisdiction which

was legislated by the CRIT Eviction Ordinance some 31 years after the Water

Wheel Lease was executed. The foregoing discussions validates that statement.

The language of the Lease and undisputed facts make clear that neither Johnson

nor Water Wheel ever consented to the jurisdiction established by that Ordinance.

Thus, Montana's first exception is not satisfied in this case.

The Tribal Court Parties and their putative Amicus Curiae colleagues would

have this Court believe that at stake is nothing less than the integrity of the well-

established law as to when non-members are subject to tribal jurisdiction. Such

simply is beyond the reality of this case. This is a Montana case — nothing more

and nothing less.

The District Court correctly ruled Johnson was not subject to Tribal Court

jurisdiction because he conducted business on the leasehold solely in his capacity

as President and Chief Executive Officer of Water Wheel. There was no evidence

to the contrary.

At the same time, the District Court apparently felt that it had to find some

way to justify Water Wheel's eviction from what the Court viewed as a holdover

tenancy on the leasehold. It could only do so by (1) ignoring the strict enforcement
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provisions of the Lease to which Water Wheel consented and (2) selectively

applying some Lease provisions without reconciling them with other provisions at

odds with the Court's application. As discussed above, those sections must be read

in conjunction with each other and the District Court's ruling was error. In fact,

enforcement of the Lease was exclusively assigned to the Secretary of the Interior

with some very narrow exceptions which are not present in this case. If eviction of

Water Wheel is appropriate, it can only be prosecuted by the Secretary pursuant to

the Lease and the facts of this case. CRIT does not have that authority.

For the reasons stated herein, Appellee Robert Johnson respectfully requests

this Honorable Court to affirm that portion of the District Court Order of

September 23, 2009, which granted relief he sought against the Tribal Court

Officials by ruling that the Tribal Court had no jurisdiction over Johnson in the

eviction action before it.

For the reasons stated herein, Cross-Appellant Water Wheel respectfully

requests this Honorable Court to reverse and vacate that portion of the District

Court Order of September 23, 2009, which denied the relief it sought against the

Tribal Court Officials by ruling that the Tribal Court did have jurisdiction over

Water Wheel in the eviction action before it.

Dated this 28th day of June 2010
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Respectfully submitted:

s/Dennis J. Whittlesey
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dwhittlesey@dickinsonwright.com
Counsel for Appellee and Cross-
Appellant

OF COUNSEL

Scott R. Knapp, Esquire
DICKINSON WRIGHT, PLLC
215 South Washington Square, Suite 200
Lansing, Michigan 48933

Tim Moore, Esquire
Law Offices of Tim Moore
707 Torrance Boulevard, Suite 220
Redondo Beach, California 90277

68

Case: 09-17349     06/28/2010     Page: 81 of 81      ID: 7386087     DktEntry: 33-3


	09-17349
	33 Certificate of Service - 06/28/2010, p.1
	33 Addendum - 06/28/2010, p.2
	33 Main Document - 06/28/2010, p.38


