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Pursuant to CRIT Property Code Section 1-322 and Local Rule of Appellate Procedures 7 and 8, Defendant/Appellant Blythe Boat Club (“BBC”) hereby petitions this Court to accept the instant petition and reverse the CRIT Tribal Court's Writ of Restitution of May 17, 2011, which, inter alia, ordered the Colorado River Indian Tribal Police to remove BBC from BBC land on the West Bank of the Colorado River to which it holds title.  The May 17, 2011 Writ is a "final judgment" or "final order" within the meaning of LRAP 7. 
The Plaintiff/Appellee is the Colorado River Indian Tribes (“CRIT”).

I.
INTRODUCTION

CRIT brought a Petition for Eviction and Complaint for Damages against BBC in its Tribal Court below, wherein CRIT sought orders evicting BBC from land in Arizona and  not the land in California to which BBC holds a deed of title.  CRIT cited a Lease as the basis for its proceeding, but that Lease identifies the covered leasehold as land in Arizona.  Moreover, CRIT’s Complaint sued on the Lease for the Arizona land as the subject of its eviction/restitution action while seeking orders for a different parcel which happens to be in California.  

BBC occupies land west of the Colorado River in the State of California that has never been lawfully determined or judicially adjudicated or to be within the Colorado River Indian Reservation.  

II.
STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
A.
Lack of Jurisdiction in the Tribal Court.  

The Reservation was established by Congress in the Territory of Arizona only – not in California – by the Act of March 3, 1865, 13 Stat. 559 ("1865 Act"), a territorial limitation which was consistent with, and unquestionably did not amend, the California Indian Reservation Act of April 8, 1864, 13 Stat. 39 ("1864 Act"), limiting to four the number of Indian reservations which lawfully could be established in California.  Although CRIT has long ignored this statutory preclusion and claimed that its reservation extends beyond the Colorado River into California, the specificity of the 1864 Act mandates that any lawful intrusion of the CRIT Reservation into California must have been authorized by a specific federal statute.  That statute has never been enacted.  Thus, Appellant BBC owns land which was adjudicated to have been within the public domain
 and, accordingly, historically would have been administered by the Bureau of Land Management and not the Bureau of Indian Affairs.  It is not tribal land.
For years, CRIT and its Attorney General Eric Shepard have argued in numerous venues – including CRIT’s tribal courts, federal courts in Arizona and California, state court in 
California and the Riverside (CA) County Board of Supervisors and its County Counsel – that CRIT’s Reservation extends beyond the Colorado River into California, land which they claim is exclusively subject to tribal jurisdiction.  A number of tribal self-help evictions of residents and businesses have been sanctioned by Riverside County and its law enforcement personnel as a direct result of the tribal arguments.  The most recent of these occurred only a few months ago, in which a business was forcibly displaced despite the fact that its claims were then pending before the United States Court of Appeals for the Ninth Circuit.

The United States has supported the CRIT jurisdictional claims and are doing so even in this appeal, which challenges the United States’ termination of Appellant’s lease of federal property upon CRIT’s demand that it do so.  To Appellant’s knowledge, federal attorneys working on the various CRIT disputes have never disclosed the Governor’s concerns.

The CRIT Tribal Court has ignored this history and law, although it has previously been furnished with copies of California’s rejection of CRIT’s claim to reservation status for land within that state, which is articulated in a September 12, 2008, letter to General Shepard.  The letter was written by Andrea Lynn Hoch, then Legal Affairs Secretary to the Governor, in which she concluded that “any CRIT California reservation lands, which were terminated in 1904, have not been restored.”  In support of that conclusion, Secretary Hoch cited a 1964 Act of Congress requiring a legal determination that never has been rendered.

The letter mirrors legal arguments presented by private litigants in all of the venues identified above, which have been aggressively contested by CRIT and its outside attorneys from a San Francisco law firm.  
The foundation of Secretary Hoch’s rejection of CRIT’s claims to reservation lands is found in Section 5 of the Act of April 30, 1964, 78 Stat. 188 (Public Law 88-302).  That law expressly prohibits the Secretary of the Interior ("Secretary") from leasing any land on the Colorado River's West Bank on behalf of CRIT pursuant to the Indian Long Term Leasing Act of 1955, 25 U.S.C. § 415, until the western boundary of the Reservation has been formally determined as including the California land.  In other words, pursuant to the specific terms of Section 5, the Secretary's authority to lease the West Bank Land on behalf of CRIT can only occur after the land has been formally and lawfully determined to be eligible under the statutory precondition of a "determination" to that effect.  While the Secretary purported to make the required determination in 1969, that action’s legality has been rejected by the Supreme Court. 
  

The lawful formal determination of reservation status for any land in California has never been rendered, as noted by Secretary Hoch in rejecting CRIT’s apparent attempts to pursue gaming in that state pursuant to the Indian Gaming Regulatory Act, 25 U.S.C. § 2701, et seq.  And, as the 1964 Act makes clear, the determination is also an absolute precondition to the Secretary's authority to even lease land in California on CRIT's behalf.  Thus, the Secretary’s termination of Appellant’s lease at the direction of CRIT is both ultra vires and simply unlawful. 

Significantly, there is no record of CRIT having appealed or otherwise contested the California rejection of the tribal reservation claims to land within the state.

Apart from the fact that at all times relevant to this matter CRIT has known of California’s formal rejection and pointedly not disclosed it, the question has to be raised as to the extent to which federal attorneys have known of the state’s position, including whether they were aware of it at the time their client terminated Appellant’s lease at CRIT’s direction.

B.
The Tribal Court Erroneously Entered Judgment Directly Contradicting the 
Facts Before It.


The Tribal Court, acting in robotic lockstep with the requests of the CRIT attorneys, simply signed what it was handed by the tribal team.  The apparent coordination between tribal counsel and the Tribal Court Judge makes one wonder whether the Judge even read and understood what was filed, especially since the submission of BBC which made the following clear: 


1.
CRIT’s Motion for Summary Judgment is subject to the law of Rule 56 of the Federal Rules of Civil Procedure, a fact conceded by CRIT at page 1 of its motion.  


2.
Rule 56(c) provides for summary judgment only where the pleadings demonstrate "that there is no genuine issue as to any material fact and that the moving party is entitled to judgment as a matter of law." [Emphasis added.]



3.
It is firmly established as a matter of law that summary judgment cannot be granted when there is a genuine issue as to any material fact.  Such is plainly stated in Rule 56(c) and in countless federal court decisions.  See, e.g., Anderson  v. Liberty Lobby, Inc., 477 U.S. 242 (1986); Celotex Corp. v. Catrett, 477 U.S. 317 (1986); TW Elec. Service v. Pacific Elec. Contractors, 809 F.2d 626 (9th Cir. 1987). 



4.
The Amended Verified Complaint ("Complaint") seeks eviction and damages against BBC for violations of a Lease dated January 1, 1990, a copy of which is Exhibit 4 to the Complaint ("Lease").  The Lease specifically and precisely identifies the land subject to its provisions at Section 2 – LAND DESCRIPTION as follows:

one lot measuring 1,100 feet of river frontage by 280 feet in depth located within Section 6, township 5 North, Range 24 East, SRB&M, containing approximately 7.07 acres, more or less.


5.
The leasehold described at Paragraph 4 is located in Arizona and within the SRB&M ("Salt River Base & Meridian").



6.
As a matter of fact, BBC has never occupied the leasehold identified in the Lease or any other land within Arizona or the SRB&M.



7.
The Complaint proposes to evict BBC for violations of the Lease for land other than the leasehold identified in the Lease.  Specifically, eviction is sought from BBC property identified as "located in the County of Riverside, State of California, San Bernardino Base and meridian, Township 5 South, Range 24 East, Section 6, Portions of Lots 4 & 5 (the 'Property')."  Complaint ¶ 13.



8.
The land from which  CRIT seeks eviction of BBC is located in California and within the San Bernardino Base & Meridian, which as a matter of fact is not the land described in the Lease.



9.
In its Answer to the Complaint, BBC repeatedly denied that as a matter of fact it has ever occupied the land identified in the Lease.  See, e.g., Answer at ¶ 20 and passim. 


10.
The land from which  CRIT seeks eviction of BBC is alleged to be owned by the United States and held in "trust" status for the benefit of CRIT.  Complaint ¶ 17.



11.
In its Answer to the Complaint, BBC affirmatively pleaded that as a matter of fact it has never occupied any land which was held by the United States in trust status for the benefit of CRIT.  Answer at FOURTH AFFIRMATIVE DEFENSE.



12.
.In its Request for Judicial Notice filed in conjunction with the Motion for Summary Judgment, CRIT cites a federal court decision in United States v. Lonesome Valley Land Co., Civ. No. 72-1623-HP (C.D. Cal. 1974), as controlling because it involved the "property at issue in the present lawsuit." 



13.
BBC was neither served with process in, nor made a party to, the Lonesome Valley Litigation and asserts that as a matter of fact any decision rendered therein did not concern any land ever occupied by BBC.  



14.
Nothing before this Court even purports to define the land affected by the Lonesome Valley Litigation other than a broad and unauthenticated statement of CRIT legal counsel.  As a result, the attempt to connect that litigation to this eviction action is incompetent.



15.
As the foregoing discussion demonstrates, there are genuine disputes as to material facts, and the law of Rule 56 precludes the entry of a summary judgment  as a result.  The Tribal Court’s findings and orders on a Rule 56 motion were simply error compelling this Court’s reversal of the Tribal Court actions in this matter.
III.
CONCLUSION

For the reasons set forth above, this Court should grant BBC’s Petition for Appeal and reverse the judgment below.

DATED this 6th day of June, 2011.
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CERTIFICATE OF SERVICE

I  hereby certify that on this 6th day of June, 2011, I served by first class mail, postage prepaid, upon the following persons at the addresses listed, the above entitled document:

	Eric Shepard (Ariz. Bar No. 21323)

Colorado River Indian Tribes

Office of the Attorney General

2660 Mohave Road

Parker, AZ 85344

Telephone: (928) 669-1271

Fax: (928) 669-56875

eric.shepard@crit-nsn.gov

	Ellison Folk (Bar No. 149232)

Winter King (Bar No. 237958)

Amanda R. Garcia (Bar No. 248462)

Shute, Mihaly & Weinberger LLP

396 Hayes Street

San Francisco, CA 94102

Telephone : (415) 552-7272

Fax : (415) 552-5816

Folk@smwlaw.com
King@smwlaw.com
Garcia@smwlaw.com
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� 	Indians of California v. United States, 98 Ct.Cl. 583 (1942).


�	While the Secretary issued an Order dated January 17, 1969, declaring that the CRIT Reservation extends into California to include the West Bank Land, the Supreme Court rejected tribal arguments that the Secretarial Order satisfies the Section 5 requirement for a formal boundary determination.  See Arizona v. California, 460 U.S. 605, 636, n. 26 (1983) (stating that "the Colorado River Tribes will have to await the results of further litigation before they can receive an increase in their water allotment based on the land determined to be part of the reservation") (emphasis supplied).  No subsequent litigation has adjudicated this issue.
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