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I. INTRODUCTION

This is an appeal of the decision of the Pacific
Regional Director of the Bureau of Indian Affairs [B.I.A.]
to take 1,427 acres, more or less, of private fee owned
lands owned by the Santa Ynez Band of Mission Indians, into
federal Indian trust status and is submitted to the
Assistant Secretary of Indian Affairs instead of the
Internal Bureau of Indian Affairs [I.B.I.A.] because the
Assistant Secretary issued a directive that all appeals of
fee to trust land transfers involving more than 200 acres
were to be taken to the Offices of the Assistant Secretary

of Indian Affairs.

JURISDICTION AND STANDING

The Appellants No More Slots is an unincorporated
community Association of citizens and residents of the Santa
Ynez Valley impacted negatively by the unmitigated impacts
affecting them and their quality of life by the transfers of
fee owned lands, including the 1,427 acre Camp 4 land

transfer, into federal Indian Trust status. See Preservation

of Los Olivos v. U.S8. Department of Interior [C.D. Cal.

2008] 635 F.Supp.2d 1076, 1090. See also Patchak v. Salazar

537 U.S. 132 8.Ct. 2199 [20121, Lujan v. Defenders of

wildlife 504 U.S. 55 [1992] and also County of Amador v.

Salazar [D.C. Circ. 2011] 640 F.3d 1150.

APPELLANTS OPENING BRIEF
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SUMMARY OF RELEVANT FACTS AND PRIOR PROCEEDINGS

A small group of mixed race Indian descendants resided
in the Santa Ynez Valley and were living on and occupying
two parcels of land with the permission and consent of the
Archdiocese of the Catholic Church and the Mission at Santa
Ynez, California.

The land was originally part of a 35,500 acre grant
from Spain. Mexico fought a war of Independence from Spain
between 1810 and 1821. At the conclusion of that war, Spain
ceded the area of Alta California’ and other territories in
the southwest to Mexico. The Mexican government ruled Alta
California during which they made land grants and in some
cases ratified or affirmed grants previously made by Spain.

In 1834 the Mexican government secularized the 21
missions and their land holdings. In many cases the lands
and missions were seized and the lands sold off or granted
to wealthy rancheros, family members and Mexican officials.

In 1846 war broke out between the United States and
Mexico. That war ended in 1848 with the Treaty of Guadalupe
Hidalgo. By the terms of that treaty the United States paid
Mexico fifteen million dollars [$15,000,000] for Alta
California and other southwestern territories. The United
States agreed to recognize prior Mexican and Spanish land

grants.

! What is now the State of California.

APPELL.ANTS OPENING BRIEF
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The territory of California was the object of many who
came because of the discovery of gold in 1849. On 9 Sept.
1851 California was admitted to the United States as the 31%

state.

In 1851 Congress enacted the Private Land Claims
Settlement Act to establish the validity of any prior
Mexican and Spanish Land Grants.

Archbishop J.S. Alemany presented a claim for the
35,500 acre land grant on behalf of the Catholic
Archdiocese. That grant was named the Canada de los Pinos or
more commonly the College Tract. That claim was accepted and
uncontested and ratified by a directive from President
Abraham Lincoln in 1865. The grant had been divided into two
tracts with approximately 11,500 acres assigned to the
Archdiocese of Los Angeles, the other parcel to the Catholic
Diocese at Monterey.

The Catholic Archdiocese made an agreement with the
small group of Indians they called the Zanja Cota Indians
permitting them to live on the two parcels of land adjacent
to Zanja Cota Creek near the town of Santa Ynez.

On or about 1899 the Catholic church had to bring a
lawsuit in Santa Barbara County Superior court against all
of the known individual Indian occupants of those small
parcels of land because of claims circulating that some

Indians claimed an ownership interest in the College Tract.

APPELLANTS OPENING BRIEF
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Each individual Indian was named as a Defendant because
there was no organized or recognized tribe.

The interests of those Indians was represented by
Lucius Wright, the U.S. Indian agent from the Tule River
Agency near Bakersfield.

In 1901 agent Wright negotiated an agreement with the
Santa Ynez Land and Improvement Company who owned the 25
acre parcel. The agreement provided the original five
families of neophytes from the Mission Santa Ynez could
permanently occupy, use and reside on that 25 acre parcel
including rights to adequate water for domestic uses. In the
event these Indians abandoned that land or there were no
living descendants in the future, the land would revert back
to the Company. Title to the land was to be conveyed to the
United States in trust as a permanent reservation for those
five families. That agreement was executed and approved in
1903.

In 1906 a judgment was entered quieting title to the
entire 11,500 acre College Tract in the Catholic Church. In
connection with that judgment, agent Wright negotiated an
agreement (indenture) by which many of the named Indian
Defendants could remain on the 75 acre parcel west of the
creek, reside there and use that land with water for
domestic use. Like the earlier agreement between the land
company and the original five families, in the event that

land was abandoned or there were no living descendants of

APPELLANTS OPENING BRIEF
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the named defendants, that 75 acre parcel would revert back
to the Catholic Archdiocese.

From time to time in years following the judgment, the
Church sold off parcels of the College Tract to other
private owners.

On or about 1938 the Catholic Church executed a guit
claim deed to the 75 acre parcel to the United States,
conveying the encumbered title they held to be used for the
benefit of the group of Indians residing there. At or about
the same time the owners of the 25 acre parcel who were
successors to the land company, executed a quit claim deed
to the United States for whatever interest they still had in
that parcel for the benefit of the original five Indian
families and their descendants as provided for in the 1903
agreement.

Neither of these two parcels of land were ever taken
into trust under the IRA, 25 USC 465.

In 2010 the Santa Ynez Band of Mission Indians
purchased some 1,427 acres of the original 11,500 acre
College grant from their predecessor in title, Fess Parker,
who had purchased that parcel, commonly referred to as Camp
4. At the time of purchase the land was encumbered by a
Williamson Act land conservation contract. That land is not
now, and never was a part of any Indian reservation.

The 135 member Santa Ynez Band seeks to transfer that

woff-reservation” fee land into federal Indian trust status

APPELLANTS OPENING BRIEF
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and has obtained approval of that fee to trust transfer from
the Pacific Regional Office of the B.I.A. It is one of
three applications now pending for transfer of fee
properties owned by the Band into trust in the area and they
currently own over 20 real properties in the area with
holdings currently valued at over two hundred million
dollars [$200,000,000]. They are also operating a large
successful gambling casino and other commercial properties
generating annual income between $150,000,000 and
$200,000,000 million dollars.

Each of the 135 tribal members receive an annual per
capita income of over $600,000 dollars from profits and most
own homes and second homes in and out of this area, some
even live out of state.

It is from the decision of the Pacific Regional
Director to transfer this 1,427 acre Camp 4 fee land into

federal Indian trust that this appeal arises.

V. ARGUMENTS

A. The decision of the Pacific Regional Director of the

B.I.A. to take the 1,427 acres of Camp 4 land into trust was

based on erroneous assumptions of facts and the failure of

the Director to apply the correct legal standards and

analysis for a lawful transfer of privately owned fee lands

into federal Indian trust status, pursuant to the Indian

Reorganization Act, 25 United States Code 465.

APPELLANTS OPENING BRIEF
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As set out in the summary of relevant facts and
applicable law, the Camp 4 land is not now and never was an
Indian reservation nor was any of the Catholic Church’s
11,500 acre land grant within which the Camp 4 property is
located. That land is privately owned fee land granted to
the Catholic Church Archdiocese well before 1850 and
confirmed to them after California became a state on 9
September 1851, by the United States Land Claims Commission
and also confirmed later by the executive order of President
Abraham Lincoln on 18 March 1865.

Whenever an Indian tribe or Band purchases fee lands
they own that property as if it were just like any non-
Indian land owner and no sovereign status applies or

attaches to that land. City of Sherrill New York v. Oneida

Indian Nation of New York, 544 U.S. 197 (2005). An Indian

tribe must abide by all the same laws and rules that would
apply to such land if owned by any non-Indian land owner.

As set out in the 2008 Memorandum to all Regional
B.I.A. Directors from Carl Artman concerning fee to trust
transfers (EXHIBIT “A” in the Appendix) the only time an
Indian tribe is required to transfer land they own into
trust is if and when they intend to utilize that land for
gaming activities. Otherwise, it is entirely consistent with
the Indian Reorganization Act (IRA) that the tribe develop
that land in the same manner as any non-Indian developer.

That is, because the IRA was intended to make Indian tribes

APPELLANTS OPENING BRIEF
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self-sufficient and put them on the same equal status as
non-Indian land owners.

It is undisputed the Camp 4 land is not now and never
was an Indian reservation. The standard to determine if it
can be transferred into trust is set out in 25 C.F.R. part
151.11 as an “off-reservation” land acquisition applying all
the criteria in 25 C.F.R. 151.11 and those incorporated from
25 C.F.R. 151.10, and including the limitations on the
transfer of lands into trust wi&h encumbrances on the title,
as set out in 36 C.F.R. part 254.15(a) and (c) (sub. 1i).

The Pacific Regional Director Amy Dutschke never
rescinded her improper classification of the College Tract
of land owned by the Catholic Church as an Indian Land
Consolidation Area. [Attached EXHIBIT "“B”.]

The Indian Land Consolidation Act (25 U.S.C. 2203
through 2216) was enacted to provide for the restoration and
consolidation of parcels of land within the boundaries of a
known identified reservation or a previously existing
reservation resulting from effects of the Indian Land
Allotment Act. Allotments made were often followed by sales,
transfers and inheritances of parcels of land inside of
reservation boundaries, producing “checkerboard” parcels
owned by others. That effectively removed that land from the
jurisdiction and control of the tribe on whose reservation
it once was a part of. Because of the Regional Director’s

Land consolidation Act (ILCA) analysis the standards of 25

APPELLANTS OPENING BRIEF
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C.F.R. 151.10 for lands within an ILCA were used instead of
the more stringent standards required for “off-reservation”
lands provided for in 25 C.F.R. 151.11 which are NOT within
any land consolidation area.

25 C.F.R. 151.11 reguires the submission of a detailed
business plan for any proposed economic development and a
showing of how that economic development will benefit the
tribe as well as how it will impact the local community and
local government. That detailed business plan must address
how the fee to trust transfer will provide all of the public
services and public infrastructure serving the land and any
development on it once it is in trust. Such a detailed
statement must include not only mitigation of impacts but
also resolution of jurisdictional conflicts and the payment
of fees in lieu of taxes because taxes cannot be assessed by
local government once that land is transferred into federal
Indian trust.

The fee to trust application and decision for the camp
4 property contains no such detailed business plan and
discussion of impacts and jurisdictional conflicts, let
alone any proposed mitigation measures to resolve these
important issues. As discussed infra, that failure deprived
the community, the nearby property owners and local
governments of their constitutional rights to due process of

law.

APPELLANTS OPENING BRIEF
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The proposed Camp 4 trust land is further encumbered by
covenants, conditions and restrictions on future uses by the
terms of the judgment entered in 1906 Quieting Title in the
Catholic Archdiocese. That judgment provides among other

things:

“.__neither the Said Band of Village of Mission
Indians known as Santa Ynez Indians nor any
present or future member thereof nor any of said
defendants Salmon Cota (and others named) has or
have any estate, right title or interest
whatsoever in or to said two parcels of land last
above described or either of them or in the waters
of the Zanja Cota Creek or Cota Creek or any part
thereof and that said Band or Village of Mission
Indians known as the Santa Ynez Indians and all
the present and future members thereof and said
defendants and all and every of them be and hereby
further enjoined, restrained and debarred from
making or asserting in any way any claim whatever
adverse to said plaintiff in or said last two
described parcels of land or either of them or in
or to any part thereof or either of them or to or
in the water of said Zanja Cota Creek or Cota
creek or to any part thereof.”

Those covenants, restrictions and conditions were
recorded on title and constitute a binding obligation
running with the land, upon all assigns and successors in
interest. [Santa Barbara Superior Court case no. 3926.]

Also that Camp 4 land is further encumbered by a
Williamson Act contract and restriction which limitations
prevent the very type of subdivision development the Santa
Ynez band has asserted they intend to develop once the land
is in trust. See EXHIBIT “C” in the Appendix filed
concurrently herewith.

APPELLANTS OPENING BRIEF
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The true motives for bringing land into trust were
discussed and revealed in a tribal Council meeting. A copy
of the relevant discussion in minutes of that meeting are
attached hereto as EXHIBIT “D” in the Appendix. That it was
to evade all the rules and development regulations of the
County of Santa Barbara and the property taxes that would
normally be assessed for public services and infrastructure
provided by the County. There is NO mention of any need for
housing. Although the tribal government has publically
stated the reasons for bringing the Camp 4 land into trust
is to provide additional housing for their 135 members, they
have had plans to do much different developments on that
land. Attached EXHIBIT “E” are discussions for building a
second casino and golf course on only one half of the Camp 4
land and another plan where they discussed building 500
houses of 3,000 square foot each to be sold at market rates
of about one million dollars each to the general public
using long term land leases of the tribal trust lands once
the property is transferred into trust. Again there is no
mention of a need for tribal housing.

Under current federal law and the practices and
policies of the Department of Interior and B.I.A. any
agreement, representation or promise made by any Indian
tribe concerning uses intended or any future uses of that
land to be transferred into trust, will not be enforced. If

a tribe decides to develop the land differently once it is

APPELLANTS OPENING BRIEF
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in trust nothing can be done. [See the attached EXHIBIT “F”.]
The only way it could be removed from that trust status
would be by an express Act of Congress even though the tribe
breached any promises made or agreement entered into before
the land was put in trust.

As set out in the Artman memorandum, EXHIBIT “A”, there
is no reason why this wealthy and very prosperous Band of
Santa Ynez Indians cannot build housing and develop land
they own suitable for any purported housing needs, in the
same manner as any other housing developer.

The proposed transfer into trust by the Pacific
Regional Director for this Camp 4 property was and is
improper, illegal, arbitrary, capricious and contrary to law
for all the reasons set out herein and in all the other
appeals of that erroneous decision that have been and will

be submitted by the other Appellants.

B. The Santa Ynez Band of Mission Indians is not eligible to

transfer any private fee lands into trust using the

authority of the Indian Reorganization Act (IRA) 25 U.S.C.

465 et.seqg. because the community of mixed race Indian

descendants that occupied the lands within the College Tract

owned by the Catholic Archdioccese near Santa ¥Ynez, were not

under the jurisdiction and control of the Federal Government

on or before 18 June 1934.

APPELLANTS OPENING BRIEF
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In the years following the colonization of Alta
California the Spanish government granted the Catholic
Archdiocese a tract of land called Canada de los Pinos,
commonly called the College Tract. This grant was later
confirmed by the United States.

On April 25™ 1846 war broke out between the United
States and Mexico. In 1848 that war ended by the terms of
the Treaty of Guadalupe Hidalgo. The United States purchased
all of California and other Southwest territories for
fifteen million dollars ($15,000,000) and other
considerations. In that treaty the United States agreed to
honor pre-existing land grants.

California territory became the 31° state of the United
States on 9 September 1850. Shortly thereafter in 1851 the
United States validated land claims based on previous
Spanish and Mexican land grants. Archbishop J.S. Alemany
submitted a claim based on the grant of the 35,500 acre
College Tract. That claim was ultimately and permanently
approved by the Lands Claims Commission and a proclamation
issued by President Abraham Lincoln on 18 March 1865.

The Catholic Church entered into an agreement with the
group of mixed race Indian descendants living near the
Mission to permit them to continue to live, occupy and use 2
tracts of land within the College grant, one parcel of

approximately 25 acres west of Zanja Cota Creek and one

APPELLANTS OPENING BRIEF
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parcel of approximately 75 acres just east of the creek and
near the township of Santa Ynez.

These Indians were referred to as the Zanja Cota
Indians (alternatively spelled Sanja Cota) and often
referred to as the Indians at Santa Ynez or just the Santa
Ynez Indians. They were not an organized tribe but a mere
community living near each other consisting of 5 original
families of Neophytes and other Indians some who were
stragglers sent to Santa Ynez by the Tule River agency.

In 1864 Congress enacted the “California 4 reservation
Act” creating 4 reservations. They were the Hoopa/Klamath
Indian reservation, Smith River Reservation, Mendocino
Reservation and the Mission reservation. This last
reservation had no specified boundary. Subsequent case law
empowered the president to set aside additional lands for
California Indians by special presidential decree. See for

example U.S. v. Celestine, 215 U.S. 278 (1909) and also

Donnely v. United States 228 U.S. 243 (1913). These land set

aside orders were sometimes called “Executive Reservations”,

see Sioux Tribe v. United States, 316 U.S. 317 (1942).

In 1871 Congress enacted the Indian Appropriations Act
prohibiting further treaties and creation of treaty
reservations. It also prohibited Indian tribes from being
referred to or acknowledged as “Sovereign Nations.”

During the period from 1865 to 1890 the Catholic Church

assisted these Indians at Santa Ynez with construction of

APPELLANTS OPENING BRIEF
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water supplies, housing and the planting and harvesting of
crops.

Several Commissions were established to look into the
plight of California Indians and determine their needs. In
the southern part of the state one such commission, was the
three member Smiley Commission. The Smiley Commission was
tasked with contacting all known Indian communities, groups
and villages in Southern California to determine their needs
for a land base and the commission’s recommendations would
form the basis of Congressional authority under the Mission
Indian Relief Act of 1891, to approve land set asides made
by order of the President of the United States.

That Commission contacted the small group of Indians at
Santa Ynez. After inspecting their living accommodations and
talking with members of this unorganized group or village,
the Commission found no need to set aside any land for them
as they were more than adequately provided for by their
agreement with the Catholic Church, which the Commission
concluded was better than that which the Commission was
empowered to deliver on behalf of the United States
government. Consequently no Presidential set aside of land
was made. A copy of the relevant portions of the Smiley
Commission report are attached hereto as EXHIBIT “G” in the
Appendix.

Following the visit from the Smiley Commission some

members of the Indian community began claiming they had

APPELLANTS OPENING BRIEF
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ownership rights to the 11,500 acre College Tract of land
belonging to the Catholic Church. As a result in 1899 the
Church filed a Quiet Title lawsuit against the Indian
occupants of the two small parcels within that tract
adjacent to Zanja Cota Creek where they were living with the
permission of the Church near Santa Ynez. Lucius Wright, the
U.S. representative and Indian agent from the Tule river
Indian agency began efforts to formalize a permanent
solution. In 1901 he was able to negotiate an agreement on
behalf of the five families residing on the 25 acre parcel
of land so those original 5 families could have the
permanent exclusive right to use and occupy that 25 acre
parcel of land west of Zanja Cota Creek, apart from the 75
acre parcel of land east of the Creek.

That agreement also provided the rights to use a
limited amount of water for domestic purposes and also
provided that in the event these five families abandoned
that land or if there were no longer any surviving members
of those families then the land would revert back to the
owner, the Santa Ynez Land and Improvement company. It also
provided that title to that land would be conveyed to the
United States in trust for those original 5 families and
their descendants thus creating what would be a permanent
reservation for these five families on that land. That

agreement was executed in 1903 by the principals of the
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company and Indian Agent Lucius Wright by and for the
affected Indian families and the United States.

In 1906 the Quiet Title lawsuit over title to the
11,500 acre College Tract was concluded with the court
entering judgment quieting title to the entire tract of land
in the Catholic Church exclusively against the many named
Indian defendants and the U.S. Indian Agent Lucius Wright.

The Santa Ynez band presented no claim for any
preexisting rights from the Mexican government and are long
ago precluded from making such a claim. See the recent case

of The Kawaiisu Tribe of Tejon, David Laughing Horse

Robinson v. Sally Jewell, et.al. F.3d (9% Circuit 1

July 2015).

As part of the settlement of that suit, the Catholic
Church agreed to a similar arrangement as had been
negotiated earlier for the original 5 families by Indian
Agent Wright. He did so again on behalf of the individual
Indian defendants in that lawsuit. By the terms of that
agreement (Indenture) the named Indian defendants could
remain living on and occupying the approximately 75 acre
parcel of land just east of Zanja Cota Creek to reside on
and use and take such amounts of water for domestic uses as
they had previously used and with no right to purvey water
to anyone else. The covenants, restrictions and conditions
were made binding upon all successors and assigns and the

agreement provided in the event that these named Indian
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defendants abandoned the land or if they or their
descendants were no longer living, then the land would
revert back to the owner, the Catholic Archdiocese.

After that case was concluded and judgment entered the
Indians continued to live on and occupy that 75 acre parcel
of land. In 1938 the Catholic Archdiocese executed a Quit
Claim deed to the United States conveying whatever remaining
interest they had in that 75 acre parcel to the United
States to be used for the benefit of the Indians. The
covenants running with the land created by the 1906 judgment
were not extinguished. The Santa Ynez Land and Improvement
Company executed a similar Quit Claim deed for the 25 acre
parcel they had conveyed in 1903 by the terms of the 1903
agreement granting the five families a right to use and
occupy that land in perpetuity.

During the period from 1865 until 1934 the small
village or community of Indians at Santa Ynez were not an
Indian tribe and displayed none of the incidents of a tribe
and tribal government. In the very recent case of Muwekma

Ohlone Indian Tribe v. Salazar, 708 F.3d. 209 (2014), the

court held it is not enough for a small group, community or
village of Indians living together in the same location to
constitute an Indian “tribe” even if there are occasional
contacts with the federal government and some benefits and

services provided to them from the Federal government.
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To constitute a bona fide Indian “tribe” the community
or village of Indians must be homogeneous, not an unrelated
mix of Indian descendants and non-Indians and must have had
a continuously functioning internal tribal government
structure dating back to the first contacts with non-
Indians. In addition this continuously functioning tribal
government must have had a continuous external government to
government relationship with the federal government at least
since 1900. These criteria were required to establish a bona
fide Indian tribe.

There is no evidence these mandatory criteria were in
existence amongst the Indian community at Santa Ynez between
1865 and 1934. As late as 1928 the B.I.A. and U.S.
Department of Interior classified these Indians at Santa
Ynez as mostly Shoshone or of Shoshone descent and Mexican
ancestry. See EXHIBIT “H” in the Appendix.

In 1934 Congress enacted the Indian Reorganization Act,
25 U.S.C. 465 et.seqg. (hereafter IRA). When enacted the
B.I.A. sent out agents who contacted any and all groups,
communities, families and villages of Indians known to exist
somewhere in California, some with only 3 or 4 family
members. They were asked if they wanted to vote for or
against the Act and seek to organize or re-organize as a
federally acknowledged Indian tribe and receive benefits and

services available to Indian tribes. No effort was made to
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determine the status of Indians prior to being offered the
right to vote for participation in the IRA.

Once a favorable vote occurred then the group was to
make application to the Secretary of Interior for federal
acknowledgement, submit an application and initial base roll
of membership. In addition the group was to submit a
proposed Constitution or governing documents that at least
one-third of the identified members on the base roll voted
in favor of that proposed Constitution.

All of this documentation was then to be submitted for
the approval or rejection of the Secretary of Interior. It
was during this period the legitimate existence of a tribe
and tribal government, using agency criteria and
investigation, would be determined. If and when the
acknowledgement was approved that approval was recorded in
the federal register. Due to abuses, irregularity and
arbitrariness as well as negligence and corruption in this
vetting process, the statutory 25 C.F.R. part 83 process was
developed including the mandatory acknowledgement criteria
set out and codified in 25 C.F.R. 87.3.

Following the vote of the community at Santa Ynez they
did not apply for recognition and acknowledgement and did
not submit a Constitution until 1964, some 30 years later.
The Santa Ynez Band of Mission Indians was not formally
acknowledged until their name appeared on the 25 C.F.R. part

83 list of tribes in 1979. There is no evidence to what
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extent any effort was made by the B.I.A. to verify their
lawful or bona fide existence as an Indian tribe prior to
the acceptance of their Constitution in 1964 and their name
being placed on the list.

In 2009 the Supreme Court decided the case of Carcieri

v. Salazar, 555 U.S. 379 (2009). In that case the court held

that any Indian tribe seeking to have land transferred into
federal Indian trust status under the authority of the
Indian Reorganization Act, 25 U.S.C. 465, then that tribe
must have been under the jurisdiction and control of the
B.I.A. on or before 18 June 1934 when that law was enacted.
The Pacific Regional Director avoided this legal requirement
by claiming she relied upon the opinion of the Solicitor for
the B.I.A. who opined, that any Indians who were just
offered the right to vote to seek reorganization under the
IRA were necessarily under the jurisdiction and control of
the B.I.A.

This argument is unsupported and is a “bootstrap
argument”. To conclude that anyone offered the right to vote
to try to organize or reorganize an Indian tribe after 18
June 1934 means they were already a tribe in existence and
under federal jurisdiction on or before 18 June 1934 when
the IRA was enacted is absurd. The whole point of the law
was to provide a means for any group that could establish a
prior bona fide tribal existence that was extinguished prior

to 18 June 1934, were then being offered an opportunity to
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reorganize that tribe as a political entity. That was
necessary because by the provisions of the Indian Allotment
Act (Dawes Act) of 1887, which provided lands of existing
and recognized tribes were divided up at the direction of
the President or executive agencies. When divided they were
allotted to the individual tribal members or families. When
that allotment process was complete the tribe as a
governmental and political entity ceased to exist.

The Santa Ynez Band of Mission Indians was not a tribe
in existence on or before 18 June 1934. As a result the
Secretary and the Regional Director had no power and
authority to transfer any land from private fee ownership
into Indian trust status for the Santa Ynez Band of Mission
Indians.

Moreover the Santa Ynez Band changed their name in 2002
to “The Santa Ynez Band of Chumash Indians” or alternatively
“The Santa Ynez Band of Chumash Mission Indians.” The
inclusion of the name Chumash, and representations made
publically that “they were the only Chumash Indian tribe in
California” is unsupported by the facts and historical

research. [See attached EXHIBIT “J”.]

C. The process used by the Pacific Regional Director to

evaluate the approval or transfers of Indian owned fee lands

into federal Indian trust status is biased, improper and

tainted by blatant conflict of interests and the use of a
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“econsortium agreement” that provides that the Indian tribes

seeking to put land into trust would pay the salary of the

B.I.A. Pacific Regional staff whose duty it is to evaluate

the fee to trust application and 25 C.F.R. parts 151.10,

151.11 criteria. This consortium agreement provides the

tribal participants are involved in the hiring and firing of

the B.I.A. employees including their regular personnel

performance evaluations, and can award emplovees doing a

“good job” with what is called a “star bonus.” This process

was so infamous it is described in a Loyola Law School

article as an example of extreme “Rubber Stamping”.

A copy of the consortium agreement (heavily redacted)
and the solicitor’s evaluation of the practice is attached
hereto, as EXHIBIT “I” and incorporated herein by that
reference.

Having B.I.A. employees, paid, supervised, and whose
performance is graded and rewarded or punished by the very
Indian tribe whose application for transfer of fee land to
trust they are evaluating, is a blatant conflict of
interest, which denies the citizens, the community and local
government due process of law established by 25 U.S.C.
sections 465 et.seq. and 25 C.F.R. parts 151.10 and 151.11
and the 4" and 14" Amendments to the U.S. Constitution.

The fee to trust evaluations and approval practices of
the Pacific Regional Offices of the B.I.A. were so biased

and erroneous as to be described as “EXTREME RUBBER
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STAMPING” [See 40 Pepperdine L.R. Vol. 1] in which it is
pointed out these applications are never denied. Most likely
this is a result of bias and the conflicts of interest
created by the purported “Consortium Agreements.”

The group of Indians at Santa Ynez did not apply or
seek acknowledgement as a tribe after the 1934 vote. They
did not submit a Constitution and tribal governance
documents until 1964 and were not federally acknowledged as
an Indian tribe until 1979.

There is no evidence that they were under the
jurisdiction of the B.I.A. on or before 18 June 1934 as set

out in Carcieri v. Salazar supra and, are not entitled to

transfer land into trust under the I.R.A.

The recommendation that this fee to trust transfer be
approved and the Pacific Regional Director’s acceptance of
that land into trust is a result of this erroneous and
biased evaluation process and a patent conflict of interest

and should be vacated and rescinded forthwith.

CONCLUSION

For all the reasons set out herein the proposed fee to
trust transfer of the 1,427 acre Camp 4 land should be
denied and rescinded. Appellants No More Slots also join in
the appeal of others based upon the failure to require an
environmental impact statement and other environmental

deficiencies and the unconstitutional procedure to transfer
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defined power.

Respectfully submitted,

ngés E. Marino
Artorney for Appellants

NO MORE SLOTS
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EXHIBIT “A”

The Memorandum Directive of Assistant
Secretary Carl Artman To All Regional
Directors Concerning the Standards to
Use In Evaluating Fee to Trust Transfers

Of Land For Acknowledged Indian Tribes



United States Department of the Interior E‘

OFFICE OF THE SECRETARY S
WASHINGTON, D.C, 20240 TAKE FRIDE
INAMERICA

;T\‘Iemormdum

iTo: Regional Drrectors, Bureau of Indian Affalrs

%From: Assistant S&gF

‘Date: January 3, 2008

%Subject: Guidance on taking off-reservation land into trust for gaming purposes
'The Department currently has pending 30 applications from Indian tribes to take off-
reservanon land into trust for gaming purposes as part of the 25 U.8.C. § 2719(b)(1)(A)
two-part determination. Many of the applications involve land that is 2 considerable
,chstmce from the reservation of the apphicant tribe; for exarople, one mvolves land that 1s
- 11400 miles from the tribe’s reservation. Processing these applications is time-consuming
;and resource-intensive in an arca that is constrained by a large backlog and limited
ihuman resources.

' The decision whether to take land into trust, either on-reservation or off-reservation, s
:dlscretlonary with the Secretary. Section 151.11 of 25 C.F.R. Part 151 sets forth the
factors the Departinent will consider when exercising this discretionary authority with
respect to “tribal requests for the acquisition of lands in trust status, when the land is
located outside of amd noncontiguous to the tribe’s reservation.” Section 151.11(b)
contams two provisions of particular relevance to applications that involve land that is a
| considerable distance from the reservation. It states that, as the distance between the
'tribe’s reservation and the land to be acquired increases, the Secretary shall give:

1) greater scrutiny to the tribe’s justification of anﬁcipafed benefits from
the acquisition; and

2) greater weight to concerns raised by state and local governments as to
the acquisition’s potential impacts on regulatory jurisdiction, real
property taxes and special assessments.

 Part 151, however, does not further elaborate on how or why the Department is to give
“greater scrutiny” and “greater weight” to these factors as the distance increases. The
purpose of this guidance is to clanfy hnw those terms are to be interpreted and applied,



particularly when coﬁsidering the taking of off-reservation land into trust status for
gaming pUrposes.

Core Principles

As background to the specific guidance that follows, it is important to restate the core
principles that underlie the Part 151 regulations and that should mform the Department’s
interpretation of, and decisions under, those regulations. The Part 151 regulations
implement the trust land acquisition authority given to the Secretary by the Indian
Reorganization Act of 1934 (IRA), 25 U.S.C. § 465. The IRA was primarily intended to
redress the effects of the discredited policy of allotment, which had sought to divide up
the tribal land base among individual Indians and non-Indians, and to destroy tribal
governments and tribal identity. To assist in restoring the tribal land base, the IRA gives
the Secretary the authority to: 1) return “to tribal ownership the remaiming surplus lands
of any Indian reservation” that had been opened to sale or disposal under the public land
laws; 2) consolidate Indian ownership of land heldings within reservations by acquiring
and exchanging interests of both Indians and non-Indians; and 3) acquire, in his
discretion, interests in lands “within or without existing reservations”. The IRA contains
also provisions strengthening iribal governments and facilitating their operation. The
policy of the IRA, which was just the opposite of allotment, is to provide a tribal land
base on which fribal communities, governed by tribal govermments, could exist and
flourish. Consistent with the policy, the Secretary has typically exercised discretion
regarding trost land acquisition autherity to take lands into trust that are within, or in
close proximity to, existing reservations.

The IRA has nothing directly to do with Indian gaming. The Indian Gaming Regulatory
Actof 1988 (IGRA), 25 US.C. § 2701 et seq., adopted more than 50 years afier the IRA,
sets the parameters of Indian gaming. One requirement is that if gaming is to occur on
off-reservation lands those Tands must be trust lands “over which an Indian tribe exercises
governmental power.” The authority to acquire trust Iands, however, is derived from the
IRA; no trust land acquisition authority is granted to the Secretary by IGRA. The
Department has taken the position that although IGRA was intended to promote the
economic development of tribes by facilitating Indian gaming operations, it was not
intended to encourage the establishment of Indian gaming facilities far from existing
reservations. Whether land should be taken into trust far from existing reservations for
gaming purposes is a decision that must be made pursuant to the Secretary’s IRA
authority.

Implementation of Guidance

This guidance should be implemented as follows:

1. All pending applications or those received i the future should be initially
reviewed in accordance with this guidance. The initial review should precede any
effort (if it is not already underway} to comply with the NEP A requirements of
section 151.10¢h).



2. Ifthe initial review reveals that the application fails to address, or does not
adequately address, the 1ssues identified in this guidance, the application should
be denied and the tribe promptly informed. This denial does not preclude the
tribe from applying for future off-reservation acquisitions for gaming or other
purposes. However, those future applications will be subject to these same
guidelines. '

3. A preater scrutiny of the justification of the anticipated benefits and the giving
greater weight to the local concerns must still be given to all off-reservation land
into trust applications, as required in 25 C.F.R. § 151.11(b). This memorandum
does not diminish that responsibility, but only provides guidance for those

' applications that exceed a daily commutable distance from the reservation.

Greater Scrutiny of Anticipated Benefits

”;['he guidance in this section applies to all applications, pending or yet to be received, that
mvolve requests to take land into trust that is offreservation. Reviewers must, in
accordance with the regulations at 25 C.F.R. 151.11(b), “give greater scrutiny to the
tribe’s justification of anticipated benefits from the acquisition” as the distance between
the acquisition and the tribe’s reservation increases. The reviewer should apply this
greater scrutiny as long as the requested acquisition is off-reservation regardless of the
mileage between the tribe’s reservation and proposed acquisition. If the proposed
acqmsmon exceeds a commutable distance from the reservation the reviewer, at a
mImmum, should answer the questions listed below to help determine the bemefits to the
tribe. A commutable distance is considered to be the distance a reservation resident
could reasonably commute on a regular basis to work at a tribal gaming facility located
off-reservation

As noted above, section 151.11(b) requires the Secretary to “give greater scrutiny to the
tribe’s justification of anticipated benefits from the acquisition” of trust land “as the
distance between the tribe’s reservation and the land to be acquired increases.” The
reason for this requirement is that, as a general principle, the farther the economic
enterprise - in this case, a gaming facility - is from the reservation, the greater the
potential for significant negative consequences on reservation life.

Tribes typically view off-reservation gaming facilities as providing two economic
benefits to the tribe. The first is the income stream from the gaming facility, which can
be used to fund tribal services, develop tribal infrastructure, and provide per capita
payments to tribal members, and thus can have a positive effect on reservation life.
Obviously, the income. stream from a gaming facility is not likely to decrease as the
distance from the reservation increases. In fact, off-reservation sites are ofien selected
for gaming facilities because they provide better markets for gaming and potertially
greater income streams than sites on or close to the reservation.

The second benefit of off-reservation gaming facilities is the opportunity for job training
and employment of tribal members. With respect to this benefit, the location of the



gaming facility can have significant negative effects on reservation life that potentially
worsen as the distance increases. If the gaming facility 1s not within a commutable
distance of the reservation, tribal members who are residents of the reservation will
either: a) not be able to take advantage of the job opportunities if they desire to remain on
the reservation; or b} be forced to move away from the reservation to take advantage of
the job opportumity.

In either case, the negative impacts on reservation life could be considerable. In the first
case, the operation of the gaming facility would not directly improve the employment rate
of tribal members living on the reservation. High on-reservation unemployment rates,
with their attendant social ills, are already a serious problem on many reservations. A
gaming operation on or close to the reservation allows the tribe to alleviate this situation
by using their gaming facility as a conduit for job training and employment programs for
tribal members. Provision of employment opportunities to reservation residents promotes
a strong tribal government and tribal community. Employment of tribal members is an
important benefit of tribal economic enterprises.

In the second case, the existence of the off-reservation facility would require or
encourage reservation residents to leave the reservation for an extended period to take
advantage of the job opportunities created by the tnbal gaming facility. The departure of
a significant number of Teservation residents and their families could have serious :amd
far-reaching implications for the remaining tribal commmunity and its confinuity as a
community. While the financial benefits of the proposed gaming facility might create
revenues for the applicant inbe and may mitigate some potential negative impacts, no
application to take land into trust beyond a commutable distance from the reservation
should be granted unless it carefilly and comprehensively analyzes the potential negative
impacts on reservation life and clearly demonstrates why these are outweighed by the
financial benefits of tribal ownership in a distant gaming facility.

As stated above, some of the issues that need to be addressed in the appHcation if the land
is to be taken into trust is off-reservation and for economic development are:

What is the unemployment rate on the reservation? How will it be affected by the
operation of the gaming facility?

How many tribal members (with their dependents) are likely to leave the
reservation to seek employment at the gaming facility? How will their departure
affect the quality of reservation life?

How will the relocation of reservation residents affect their long-term
identification with the tribe and the eligibility of their children and descendants
for tribal membership?

What are the specifically identified on-reservation benefits from the proposed
gaming facility? Will any of the revenue be used to create on-reservation job
opportunities?



As long as it remains the policy of the Federal government to support and encourage
growth of reservations governed by tribal governments, these are important questions that
must be addressed before decisions about off-reservation trust land acquisitions are made.
The Department should pot use its IRA authority to acquire land in trust in such a way as
to defeat or hinder the purpose of the IRA. It should be noted that tribes are free to

pursue a wide variety of off-reservation business enterprises and initiatives without the
approval or supervision of the Department. It is only when the enterprises involve the
taking of land into trust, as is required for off-reservation Indian gaming facilities, that
the Department must exercise its IRA authority,

Greater Werght

Section 151.11(b) also requires the Secretary to give “greater weight” than he might
otherwise to the concerns of state and local governments. Under the regulations, state
and local governments are to be immediately notified of a tribe’s application to take land
into trust, and are to file their comments in writing no later than 30 days after receiving
notice. W&r weight to the concerns of the state and local
governments no matter what the distance is between the tribe’s reservation and the
proposed off-reservation acquisition. This is the second part of the two part review
required by section 151.11(b).

The regulations identify two sets of state and local concerns that need to be given
“greater weight:” 1) jurisdictional problems and potential conflicts of land use; and 2) the
removal of the land from the tax rolls. The reason for this requirement of giving “greater

weight” is two-fold. First, the farther from the reservation the proposed trust acquisition
is, the more the transfer of Indian jurisdiction to that parcel of land is likely to disrupt
established governmental patterns. The Departinent has considerable experience with the
problems posed by checkerboard patterns of jurisdiction. Distant local governments are
less likely to have experience dealing with and accommodating tribal governments with
their unique governmental and regulatory authorities. Second, the farther from the
reservation the land acquisition is, the more difficult it will be for the tribal government
to efficiently project and exercise its governmental and regulatory powers,

With respect to jurisdictional issues, the application should include copigs of any
intergovernmental agreements negotiated between the tribe and the state and focal
governments, or an explanation as to why no such agreements exist. Failure to achieve,
such agreements should weigh heavily against the approval of the application.

With respect to land use issues, the application should include 2 comprehensive analysis.

- as to whether the proposed gaming facility is compatible with the current zoning and land
use requirements of the state and local govermments, and with the uses being made of
adjacent or configuous land, and whether such uses would be negatively impacted by the
traffic, noise, and development associated with or generated by the proposed gaming
facility. Incompatible uses might consist of adjacent or contiguous land zoned or used
for: National Parks, National Monuments, Federally designated conservation areas,

&



National Fish and Wildlife Refuges, day care centers, schools, churches, or residential
developments. If the application does not contain such an analysis, it should be denied.

Conclusion

The Office of Indian Gaming will review the current applications. If an application is
denied subsequent to this review, the applicant tribe will be notified immediately. Tribes
receiving a denial subsequent to this review may resubmit the application with
information that will satisfy the regulations. Regional directors shall use this clarification
to guide their recomrhendations or determinations on future applications to take ofi-
reservation land into trust. '



EXHIBIT “B”

The Application of The Santa Ynez Band

To Have the entire 11,500 acres of the
College Tract declared to be An Indian
Tribal Land Consolidation Area and the
Order & Decision of the Pacific Regional
Director to Approve that designation.



United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
Pacific Regional Office
IN REPLY REFER TCx 2800 Cottage Way
Real Estate Sexvices ~ Sacramento, Califomia 95825
JUN 19 2013

Honorable Vincent Armenta

Chairman, Senta Ynez Band of Chumash Indians

P. 0. Box 517

Santa Ynez, CA 93460
Dear Chairman Armenta: -

In response to yom March 27, 2013 letter, the Tribe’s Proposed Land Consolidation & Acquisition Plan has bcén

" approved. The Plan was submitted and approved pursuant to 25 CFR §151.2(h) and §151.3(a)(1). Enclosed is an
original of the approval along with a copy of the Plan. A copy of the Plan will be retained at this office, and a copy
is being provided to the Superintendent, Southern California Agency.

Sincerely,
¢ o
AN
pcting Regional Director
Enclosures
cc: Superintendent, SCA, w/enclosures
-\ ® 4
TAKE PRIDE &&=

INAMERICA g



UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF INDIAN AFFAIRS

PACIFIC REGION |

APPROVAL OF PROPOSED LAND CONSOLIDATION & ACQUISITION PLAN
SANTA YNEZ BAND OF CHUMASH INDIANS

The within Proposed Land Consolidation & Acquisition Plan, consisting of pages 1 - 9
with Exhibits A and B and Tribal Resolution #926 dated March 27, 2013, is hereby
approved pursuant to 25 CFR §151.2(h) and §151.3(a)}(1). All acquisition applications
submitted pursuant to said plan shall be considered within the Secretary’s discretion and
under all applicable laws and regulations, including the National Environmental Policy
Act of 19695..

Date: (0/17/13

Regional Director, Pacific Region
Bureau of Indian Affairs
Sacramento, California

Pursuant to the authority
delegated by 209 DM 8,230 DM 1
and 3 1AM 4



'Santa Ynez Band of Chumash Indians

PROPOSED LAND CONSOLIDTION AND
" ACQUISITION PLAN |

March 2013



Purpose and Scope

. Pursuant to 25 C.F.R § 151.2(h)?, the Santa Ynez Band of Chumash
Indians (“Santa Ynez” or “Tribe”) submits this Proposed Tribal Consolidation
and Acquisition Plan (“Plan”) for the approval of the authorized -
representative of the Secretary of the Interior.? The Federal Government’s
fand acquisition policy at 25 C.F.R. 151.3(a)(1) specifically-contemplates
tribal consolidation .areas to be akin to both on-reservation and adjacent
lands with respect to acquisition for trust purposes. This mieans that tribal
consolidation areas, llke on-reservation or adjacent lands, do not require the
high level of scrutiny that off-reservation.ac_qUisitions do, and further affords
such acquisitions a greater level of credibility as part of a plan which has
already been reviewed and approved by the BIA. .

The pu'rpoée of this Plan is to assist the Tribe in acquiring addifional
lands In ordér to increase the tribal land base and provide sufflcient land for
housing, economic de\}elopment and governmental purposes. The Tribe
believes that planning for land acquisitions within the area historically held
for the Tribe by the Roman Catholic Church will help the Tribe achieve its
- goals of providing ample housing and governmental services to its membe'rs.
In additlon, the Tribe has been offered restricted public domain allotments
held. by individual tribal members or descendents of the original Indian
allottees within the Los Padres National Forest. Such lands could be used for
mitigation or exchange purposes.

The Tribe’s plan Includes the geographical area which was the subject
of the 1897 Quiet Title Action brought by the Roman Catholic Church (Blshop
of Monterey), encompassing approximately 11,500 acres of the College

! The Intent of this Tribal Consolidation and Acquisition Plan Is to meét the provisions of 25
C.F.R. §§ 151.2(h) and 151.3(a)(1). See attached Exhibit A, an IBIA case that addresses
this provision. The IBIA found that the Reglonal Director was not acting reasonably wWhen
he used the ILCA-derived criteria to assess the appellant’s “Land Consolldationt and-
Acquislton Plan.” Abesentee Shawnee.Tribe, Anadarko Area Director (1990) 18 IBIA 156,
163. . .

225 C.F.R. 151.2 (Definitions) Includes, in part: (h) Tribal consolidation area means a
specific area of land with respect to which the tribe has prepared, and the Secretary has
approved, a plan for the acquisition of land In trust status for the tribe. Further, 151.3(a)(1)
(Land acquisition policy) states: (1) When the property Is located within the exterior
boundaries of the tribe's reservation or adjacent thereto, or within a tribal consolidation

area; or

- : Y Y - W Y _—_— — — e —————————————
Santa Ynez Land Consolidation and Acquisition Plan Page 2



Rancho (“Tribal Consolidation Area”).? As described more fully below, this
area was part of the Tribe’s ancestral territory and comprised most of its
historic territory. The Tribal Consolidation Area was once part of the lands of
Mission Santa Ines and was part of the subsequent Rancho Canada de los
Pinos recognized by the U.S. govemment as well as belng close to an
individual land grant made to a Santa Ynez Chumash Indian by Mexican Gov.
Micheltorena. All these lands were considered. to have been the property of
the Santa Ynez Mission Indians by the Spanish and'Mexican governments
and the Catholic Church. Even after California statehood, the Catholic Church
carrled forward this theory of land tenure by the Santa Ynez Chumash

The Santa Ynez Band of Chumash Mission Indlans has clear
connections to the Tribal Consolidation Area based on law and cultural use.
The tribal government has the opportunity to return the lost land - which it
has had to purchase back to Its jurisdiction and stewardship.once more
through federal trust status The intent of this Plan is to assist the Tribe with

that goal.
.History of the'Santa Ynez Reservation

The Chumash people have been assoaated wlth the property included
within this Plan and surroundmg territory since tlme Immemorial. In fact, a
rich record exists of the Santa Ynez Chumash's histarical connections to
these lands, Archaeological -evidence supports the area's use by the
Chumash, people before tontact with the Spanish. This use continued during .

and after the Mission Period. -

The Santa Ynez Chumash; ultimately, ended up with just a sliver of .
land under its jurisdiction. In 1906, the federal governiment placed 99 acres
Into federal trust around Zanja de Cota Creek. Today the Santa Ynez Indian
Reservatlon comprlses about 137 acres. This area includes unusable lands
such as a streambed and an easement for a state highway that- cuts through

the reservatlon

The dcquisition of additional property within the Plan area represents
an opportunity for the Chumash people to return a small portion of their
historical territory to their stewardship. The goal is to'create a tribal
community on the land by bullding homes for tribal families. This also will

3.See'_ attached Exhiblt B, map of the proposed consolidation and acquisltion area.
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help relieve overcrowded conditions on the present réservaﬁon, where much
of the houslng stock was built through HUD low-ihcome grant programs.

The Chumash have long-standing cultural and spiritual ties to the
property encompassed within the Pian and the surrounding territory. The
legal. record - ihvolving actions by -the U.S. government, Mexican
government, and the Spanish through their Mission outposts - also
demonstrates the land tenure history of Santa Ynez Chumash In thi_s

territory.
Except for a brief experience with tribes in the lower Colorado River
basin along the present-day Arizona border, the Chumash were the first

 California tribal group that Europeans encountered in what is now Califérnia.
- Explorer Cabrllio sailed to the ‘islands and coastal areas inhabited by the

Chumash In 1542, ' U

‘ The Missjcn Era

The Spanish built five Catholic missions among the Chumash people,
Mission Santa Ines was established in-1804 as a halfway point between the
Santa Barbara and La Purisma (Lompoc) rﬁisslgns. Each mission was granted
about seven square leagues of land éur’rounding it for the use and-support of
the'local Indian communities. That would have given Mission Santa Ines

more than 441 square miles of land.

In practice, the missionaries and soldiers were brutal men who
enslaved the local Chumash people and nearly decimated them through
disease, starvation and harsh treatment. Despite this, the sentiment of the
Spanish and Mexican governments and the Catholic Church was that the
lands of the missions, essentially-were what we know of today as
reservations, for the use and upkeep of the Indians. The tribal members
forced fo live and work near the missions were considered to be neophytes

or Christlanized Indians.

The Church viewed the land to be held in. trust for the ‘Indians, who
had & “natural” right of occupancy, The Church and Spaln considered title to
the land to be with the Indians as decreed from the “aws’ of nature and .
imminent occupation.” The priests were just the administrators of the land
on behalf of their Indian “wards.” That Is, the mission activity was not:
accompanied by a conveyance of land to the missions themselves. Under the
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Spanish the_bry of colonization

, the mission establishments weren't intended
.to be permanent. - : _ 4

.The slave-lik,e," conditions at the mission led to the Chumash Revolt of
1824..1t started when soldiers flogged an Indian from La Purisma mission
who was at Santa Ines. The revolt spread to the Santa Barbara and La
Purisma missions and.led to the burning of the Santa Ines mission. Many
Chumash. feared the soidiers would kill them and fled to the San Joaquin
Valley. The priests and military knew they couldn't keep the missions going
without the Indian slave labor so soldiers rounded up.the Chumash and
brought-them back to'the mission. :

' A decade after the revolt, the Mexican government secularized the =
missions and intended to disperse the lands to the Indians and settlers. The
goal never was: fully accomplished. Many Chumash did flee the mission after
‘the secularization efforts and ended up in the area around Zanja de Cota
Creek in the Canada de la Cota. The area still was considered to be within

the lands of the Catholic ’Church.

California statehood

Statehood for California in 1850 ushered in new attempts to deal with
the Chumash land. The United States and California began addressing lahd -
claims and Mexican land grants that arose from the Treaty of Guadalupe

Hidalgo,

‘The Bishop of Monterey petitioned the Board of Commissioners fn
charge of land claims in California on behalf of the-Catholic Church and
“Christianized Indians™assoclated with the 20 missions across California.
Among his requests: That the government confirm at least one square
league area to each mission, and confirm the grants to individual Indians

and communities. .

The basis of the petition was two-fold, First, the Church stated it held
the land in trust for the Indians. Second, the Church had valid grants based
upon the laws of the Spanish and Mexican governments and the Catholic
Church. The Church's view was this: The land and any revenues from it _
belonged to the Indians. The role of the missionaries was to make sure that
the land and revenues were cared and accounted for,
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The Land Clajms Commission.denied the claims of the Individual Santa

.Ynez Indlans, But it did grant the Bishop of Monterey the right to the Canada

de los Pinos, the area that is included within the Plan. The federal
government [n 1861 issued a patent for those lands to the Bishop. The
Chumash villages’ around Mlssion Santa Ines lands remained within the land

grant.

Mission Indian Relief Act

In 1891 Congress passed the Mlssmn Indian Relief Act designed to
help those Indians who had been associated with and enslaved by the -
missions. Many of these communities were destitute because their land had
been taken awdy from them. In fact, much of the land these Indians had
lived and worked on was lost through the land claims settlement process and

the government later gave it to settlers.

Based on the Act, the federal government created the Smiley
Commission which found that the Santa Ynez Indians were primarily living in
a village around the Zanja de Cota Creek area on lands they had moved to
around 1835 after, the secularizatiori of the missions. The commission
determined that abundant evidence existed to validate the Chumash's long
period of occupancy of the mission land, but the commission could not

_support creating a federal reservation through the legal theory of adverse

possession because the Bishop's earlier petition stated that’ the Church had
long considered the mission lands to be “owned” by the: Chumash The
Chumash could not be considered to have been in adverse possession of the
land - even though the prevxous Land Claims Commission denied their land

‘claims.

'Church lawsuit

The Smiley Commission developed a different approach. The federal

* government began negotiating with the Catholic Church to obtain federal
- trust lands for the Santa Ynez Chumash. Part of this scheme involved the -

Bishop of Monterey filing a lawsuit against individual Santa Ynez tribal
members in a quiet title action. With U.S. government support through the
approval of the local Indian agent, the Bishop commenced a quiet title claim.
The action concerned about 11,500 acres of the Rancho Canada de los Pinos,

or. the College Rancho.
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The action was necessary because, at least according to the position
held by the Bishop In his petition to the Land Claims Commiission, the Church
actually held the lands around the mission in trust for the Chumash. The
negotiations and quiet title' action resulted-in an agreement in which the
Bishop would cdnvey some land to the federal govemment for a reservation

for the Santa Ynez Band of Chumash Misslon Indians.

At various times, parcels of land ranging from 5 acres to 200 acres
were proposed as the property to be deeded to the United States for the
Santa Ynez Chumash. Each of these proposals represented areas that were
significantly less than the original mission lands (held for the local’
Chumash), the Rancho Canada de los Pinos (the mission lands as
reconfigured by the United States), and eveh the combined total of the

- Santa Ynez individual land grants.

Ultimately, what was transferred to the United Staté_s to be held in
trust for the tribe was just 99 acres, a tiny fraction of the 11,500 acres of
the Rancho Canada de los Pinos that had been that had been given up.

without Chumash consent. :
Previous Land Consolidation /Acquisition Efforts of the“Tr'.'ibe

riginally conveyed a mere 99 acres for use as
a Reservation. In the 1970s, the Tribe acquired an additional 27 acres which
was used for HUD housing. Since that time, the Tribe has purchased
additional lands for Inclusion in the .Reservation. In 2003, approximately 12
acres were added to the Reservation when the Tribe's fee-to-trust
acqulsition.was granted. The Tribe has a further fee-to-trust acquisition for
6.9 acres of land contiguous to the Reservation which was approved. by the
Department of Interior currently pending before the IBIA. The Tribe has
additionally submitted an application for 6.6 acres of land-contiguous to the

Reservation,

As noted, the Tribe was ¢

In 2010, the Tribe was able to purchase the 1390 acre Camp 4
property from Fess Parker. The Camp Four property was once part of the
lands of Mission Santa Ines and part of the area included within the Quiet
Title Action. Thus, the Tribe has consistently purchased land within their
historic territory and within the Tribal Consolidation Area.
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Provisions.of the Land Cohsolldation and Acquisition Plan

1. Goa/s Consistent with Its prior efforts, the Tribe is pursuing two
overall land-related goals. First, to the extent feasible (both fi financially
and otherwise), the Tribe wishes to provide a sufficient land base for

.the Tribe to house its. members economic development and tribal
.government activitles, Second, the Tribe wishes to promote the
highest and best use of any existing and future trust land base by
assuring that Tribal goals such as cultural preservation are met while
at the same time still provldirig land for housing, economic
developrent and other governmental furictions. ~

2. Need to Set Priorities. Due-to the high cost of land atquisltlon in the
Consolidation and Acquisition area the Tribe must prioritize its land

acquislitions.
a. Prlor/t/es With the financial and other constraints In mind, as

well as'the Tribe’s goals angd prior acquisitions, the Tribe’s
priority schedule for acqu:srtron of land within the Tnbal
Consolidation Area will be:

CATEGORY. 1 - Highest Priority: Acquisition of parcels which
can p'e used for tribal housing, economic development and tribal

governmental facilities.

CA TEGORY 2 - High Priority: Acquisition of parcels
contiguous to existing parcels of tribal trust land that have the

- potential of being used for projects of Importance designated by
the Tribe,

CATEGORY 3 - Medium Prlority. Acquisition of parcels not
contiguous to tribal trust Iands but havmg development
potential, :

CATEGORY4 Low Priority: Acquisition.of parcels not
contlguous to tribal trust lands for the purpose of increasing the
tribal trust land base or of public domain aliotments for purposes
of increasing the tribal trust land base exchange or mltlgation
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3. Procedure. The Business Committee will review each potential lang
acquisition and determine into which category it falls. Depending on
the.categorization, and subject to the avallabiiity. of funds, the Tribe .
will then determine whether to acquire the parcel or not.
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EXHIBIT “C”

The Signed Acknowledgment of Tribal
Chairman Vince Armenta that all 1,427
acres of the Camp 4 land is encumbered
by, and subject to, California Williamson

Act Land Conservation Contract Limits



(U BRI g

2014-0032894

Recorded RET FEE 18.480
N Hficial Recurds |
Recordin el;EStEﬂ and ml:&mg rgf % CONFORMED COPY 2.00
When recorded return to: Josopt . Koo i
County Clerk Recarder]
Santa Ynez Band of Chumash Indians } "
Attention: Tribal Chairman (2:43PH 21~Ju1-2014 { Page 1 of 2
P.O. Box 517
Santa Ynez, CA 93460 focO
8

NOTIFICATION OF ASSUMPTION OF WILLIAMSON ACT CONTRACT
PURSUANT TO GOVERNMENT CODE {“Gov. Code”) SECTION 51243(b}

WHEREAS, Gov. Code Section 51243(b]) provides that an Agricultural Preserve (Williamson) Act contract
shall be binding upen, and inure to the benefit of, ali successors in interest of the owner;

WHEREAS, an Agricultural Preserve (Williamson) Act Contract controls the permitted uses on Assessor’s
_ Parcel Nuo.s 141-140-010, 141-121-051, 141-230-023 and 141-240-002 and the Contract designates the

above-described real property as Agricultural Preserve Number 71-AP-037 as.recorded on February 3,
1972 as Instru. No. 3889, Book 2385, Page 431;

_ WHEREAS, the name of the previous owner{s) of the property are John Vickers Crawford and Thomas
H. Crawford, where heretofore entered into an Agricultural Preserve Contract with the County of Santa
Barbars, effective January 1, 1972, pursuant to California Gov. Code Sections 51200, et seq., who
thereafter sold the above mentioned real property to FESS PARKER RANCH, LLC, as successor in interest
of the owner pursuant to Gov. Code Section 51243(b};

WHEREAS, FESS PARKER RANCH, LLC, sold the abave mentioned real property to the SANTA YNEZ
BAND OF MISSION INDIANS {“Churmash®), as successors in interest of the owner pursuant to Gov., Code
Section 51243(b), on March 26, 2010, whith was recorded on April 1, 2010 as instru. No. 2010-0016511;

NOW, THEREFORE, by RESOLUTION NO. 931, the Busingss Committee of the Santa Ynez Band of
{Chumash) Mission ladians has filed a Notice of Non-Renewal for all such Agricultural Presesve
{Williamson) Act Contracts binding such real property pursuant to Gov. Code Section 51243(b), which
notice has been approved by the Board of Supervisors, and the Tribe agrees to comply with the terms of
such Contracts during the nine {9} year non-renewal period until the expiration of the Contract
(hereinafter the “Assurnption”) (or upon cancellation or other termination, whichever occurs first).

Nothing in this Assumption shall waive or limit in whole or in part the sovereign immunity of the
Santa Ynez Band of Chumash Indians {“Chumash”) or its members, officials, employees or agents.
Further, nothing in this Assumption shall change the legal implications of ownership of the property
or in any way impose additional obligations of responsibifities on the Chumash. Federaf law and tribal
law shall govern this assumption to the fullest extent possible, including, without limitation, after any
such land described in such Assumption is taken by the United States in trust for the Chumash.

SANTA YNEZ BAND OF MISSION INDIANS

Dated: 7"2/” /5 By: v@)

Vincent P. Armenta, Tribal Chairman

SEE ATT£CHED FORM FOR
NOTAKY CERTIFICATE




EXHIBIT “D”

Copies of Excerpts from the Tribal
Council Meeting in April of 2000 in which
tribal Chairman Armenta explained the
purpose of bring the lands the tribe
intended to purchase into federal Indian

trust status was to evade all regulations
and jurisdiction of the County of Santa
Barbara



April 16, 2000
Page 42 of 62

Sania Ynez General Meeting
Chairman Armenta — If it is not 100% useable, the reason for acquiring number 5 is to make ita
part of number 3 and 4 if we decide to get those. This way everything is connected. That is the
reason forit. Everything should be, as far as the bureau is concerned, easier on us if everything
is connected.

Elise - Is that a gas station, too? Is that what I see? John Volk on there?

Chairman Ammenta— John Volk is on there.

Elise — Just so we are aware because then we would be within regulations with accounting
because of the gas station. We would have to abide by regulations.

Chairman Armenta- No, there is a fine line. I don’t know why we wouldn’t want to do anything
that wasn’t in the best interest of the public.

Reggie — You mentioned about expediting the land into trust. Should we go with all of the
selected properties? One thing you did mention in regards to the bureau, and I know you and I
have been part of the discussion and felt that the general council should know, that the bureau
currently doesn’t have the manpower to help expedite. That is a real key to doing this by turning
back money that we get from the bureau right now for tribal administration, allowing that signed
back as a grant and actually what they refer to as a personnel action. You can actually designate
that money to be someone who handles your property issues. We can help expedite and pay for
that person's position. That is what they are suppose to do, is take care of our land. By doing
that it will help expedite because we paid for the personnel specifically, the money the bureau
has targeted for us for tribal administration. We now assign somebody to the bureau to take care
of the property and take care of all the aspect and put it into trust and we will be able to do it
within one to two years. [ just wanted to add to your statement to that which would help us in
expediting this entire process very quickly.

Chairman Armenta- Right, exactly. So really quick because this could get very long. Rudy,
now that you understand -- well, you just told me that you didn’t understand what I was talking

about owning title free and clear.

Rudy has made a motion to buy the property that is adjoining across the street and get it into
trust, that would be number 6. Do we have a second to Rudy’s motion? Nobody has seconded
the motion. Junior has made a motion to go forward for all the property that we have outlined on
the map. Do we have a second on that? Bea Marcos has the second. The map is to show what is

available. Can we have a little bit of order, please?

The intent is not to purchase every piece that was put there for information. If the pieces of
property are not feasible or are too expensive, l don’t believe anybody on this committee will
even agree to make an offer. The idea of the map is to show what is available and try to acquire
the pieces that are available, but if it is not a reasonable offer then we won’t do it. The properties
that I'm mainly talking about are number 3, 4, 5, and 6. [f we run into a problem, which we
may, perhaps number 2, which would allow us to jump back and forth across the highway, which
we could do. The other one is the upper portion at Gainey’s. There is no number on it; it is just
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the one at the bottom of the page that is white-lined in. We are running just a little over 1,000
acres. It stops right near the end of the pavement on the reservation -- is where the last lot there
stops. Mr. Gainey has made it very clear that if this goes public, he won’t do anything with it.
That is why I'm saying we have to be very quiet about it. He will not go through with it. 1do
have a meeting set up with Mr. Gainey; the business committee is aware that we have a meeting.
If it gets out, I'll tell you what we won’t be able to buy anything. If we do, the prices will be so
inflated that we will have to sell our casino to buy property. Rudy, I want to buy the property
that is feasible for the reservation. If Guy Walker’s is not feasible, we will not buy it. If
Mooney's is not feasible and the price is inflated, we will not buy it. We can jump back and
across the highway and buy individual lots that are better priced for the reservation that is what
we will buy. We will leave anything out that is going to take advantage of the tribe.

Rudy is talking but not able to understand.

Chairman Armenta - Rudy, ] said three times you know when we bought the property. I don’t
know why you are asking me how long it has been sitting there. It has been sitting there for
almost four years. If we don't buy additional property and get the application submitted to the
bureau to get the property into trust, then any future property we purchase will have county
regulations on it. That is what we are trying to avoid. We do not want the county telling us what
we can do specifically with our property. That is the intent here.

The intent isn’t to buy property and let it sit; the intent isn’t to take all the money from the
casino. The intent isn’t to buy every piece of property that is available throughout California. It
is very specific-- buy property that is useful to our reservation and submit applications to the
bureau to get the land into trust so that we are not strictly regulated; that is the intent. We will
never get it into trust without county jurisdiction unless we do it now, unless we do it by mid-
summer. That is why every other piece of property is important. The county is going to tell us
what we can do with it until we get it into trust. If we don’t get application into trust shortly,
then the county will be able to tell us for the next 200 years what we can do with it and I don’t
think the tribe wants that. That is why I said we need to sit down with Gainey, our accountant,
and everybody after we review this report and get it back and after we do an expansion. My
thought is, and I"m sure it is everybody’s thought, that if we were to put 2000 machines in there,
which everybody I’ve talked to says the market will allow, our per capita would double.

Talking, but not able to understand.

Chairman Armenta - That was what the motion was for; Bea Marcos seconded it. Okay, let’s
take a vote from in the house. All in favor, raise your hand. I'm sorry, let’s do a roll cail.

Unidentified woman — Can’t we just send it all out to ballot to everybody because some of the
people are not here though. '

Chairman Armenta — No, let’s save some money in postage. We are going to send it to ballot.

Unidentified woman - I know, but since some of the people left that have signed in.



EXHIBIT “E”

Copies of Excerpts from the Tribal
Council Meetings between 2000 and
2006 in which several different projects
were discussed for the Camp 4 property
including a golf course (rendition
included depicting a 2" gaming casino) a
proposal to build 500 single family
homes to be sold at market rates to the

public by using long term ground leases
of trust land. (note no mention is made
in any of these discussions about any
need for additional tribal housing)



SANTA YNEZ BAND OF MISSION INDIANS
P.0. BOX 517
SANTA YNEZ, CA 93460
PHONE 805-688-7997 FAX 805-686-9578

BUSINESS COMMITTEE

VINCENT ARMENTA, CHAIRMAN

ROBERT (TED) ORTEGA, VICE-CHAIRMAN

GILBERT CASR, SECRETARY/TREASURER

RICHARD GOMEZ, COMMITTEE MEMBER
MAXINE LITTLEJOHN, COMMITTEE MEMBER

May 31, 2000

SUBJECT: GENERAL COUNCIL MEETING, SUNDAY, June 11, 2000 @ 10:00 a.m.
Dear General Council Members:

The next General Council meeting will be held on June 11 at 10:00 am. Your attendance is
appreciated, as we must address a few very important issues.

Land Acguisition:

We received confirmation for licenses to operate an additional 1240 video machines, which must
be in operation within 12 months. In two years the Tribe will begin paying an assessment
(percent to be determined) to the state, as stated in our Compact. The Tribe must act now to
maximize our profits and to build a future for our tribe through diversification, yet maintain our
per capita allotment.

A marketing firm was hired to prepare a market study on the impact the operation of increased
machines could have, and how we as a tribe could benefit from the growth. The results of the
report will determine how large a casino can be built, what size of a parking facility can be built
and how large of a hotel complex can be built, if our Tribe decides to do so.

We sent S proposals to various architects to prepare a preliminary design (at no cost to the tribe),
of a new casino, parking facility, and a hotel complex. When all designs are submitted at the end
of June, you will ultimately make the decision on what architect firm the Tribe will use if they
decide to proceed with the expansion.

Recently you have been asked to vote for land purchases off Hwy 246 and the Gainey property.
It is imperative we increase our land base and take advantage of placing all newly acquired
property into trust this year, before the laws change and make the trust process more difficult by
requiring that the Tribe obtain approval from the County.

The casino and parking lot will remain on current Reservation land, as we cannot interrupt our
gaming operation. If the land acquisition ballots succeed, the property off Hwy 246 (3400
Numancia) could be used to house our tribal hall, cultural center/theatre, administrative offices,
day care center, tutoring facility, etc. and the Gainey property could be used for a botel, spa, golf
course, etc. If the Gainey property ballot passes, we have an opportunity to acquire the Sanja
Cota Road and the Tribe can choose whether or not to reconstruct the road without obtaining
permission from the County and/or Gainey.
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§/21/2000 Executive Summary
Casing Management

The new casino general manager was introduced. Jonathan Gregory spoke and
told the general council a little about himself.

Baliot Results

Gaming ordinance passed with alternative 1 (re-elect five new members for
staggered terms).

Youth project failed.

Road construction passed.

Purchase of land failed.

Land inte Trust

Bureau is starting a program that would allow us to reallocate grant momes back to
the bursau. Santz Ynez needs 2 fribal resohution to give the grant money back io
the bureau from tribal government operations. Other tribes, Viejas, Morongo,
gaming tribes have done it. Giving the money back to the bureau will let the
bureau staff their offices and expedite the land intc the trust process. It would be
about $70,000 a year; the project will last three years, 2000, 2001, and 2002. The
tribe cuzrently receives $107,000. It would return $70,000 to the government so
they can start the land-into-trust offices and its expenses.

If Santa Ynez decides to buy more land, the process would be expedited. The
money does not go to Washington, DC. k stays here in California. Some tribes are
waiting 5 to 10 years to get their land into frust. The land into trust is beneficial to
the tribe. It does not benefit any one tribal member. Some tribes are giving back
every thing; some nothing. It depends on the circumstances of that tribe. Virgil
Townsend of the BI1A originally asked for $100,000 from Santa Ynez. He then

lowered the amount to $70,000. The money is pocled from all of the tribes for
staff, office and expenses.

Ballot Counting Concerns

Purchase Lands

Mr. Ganey is concerned about selling the land to Santa Ynez. He doesn’t want the
public to know about it. This is the largest piece next to the reservation. The tribe
will have to consider jumping across the street if it can’t purchase it. All of the
tribal attorneys agree that contiguous land is best for the tribe to purchase and put
into trust. Through the acquisition of other lands, it would all be contiguous.
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Discussion was held about building a resort versus a hotel. The point was made
that the land must be purchased first before anything can be done so it can be
placed into trust. The new machines from the pool selection — 1,240 — bringing the
total to 2,000 — those machines must be operating within a year. The parking and
botel are all an issue. It will help if the tribe will purchase more land. The fribe is
trying tc get land that is all centrally located to the existing land.

It was suggested to use the sprung for some of the new machines, to cut back on
bingo.

It was emphasized that if the tribe did not purchase the land and start the process to
get it into trust, then the opportunity would soon be lost.

Interest rates were raised as a concern. Who will lend the tribe money? And at
-what rate? The tribe will shop for the best rate and/or use tax-free bonds. The
regulations will be changing soon on the land-into-trust process and the tribe wants

to beat the deadline so the county cannot assess taxes on it. The end of August is
the deadline.

Tax—free bonds were explained as an investment that is tax-free to the person
putting up the money and therefors the interest rate is lower. If’s cost effective.
Tax-free bonds cannot be used for the casine only infrastructure/golf course. The
money for the casino will come from banks or other financial institutions.

The land across the street is in escrow; the period ends tomorrow. Without
approval from the general council, the tribe will not buy it and the realtor must be

told. Any land the tribe is locking to purchase is for the benefit of the tribe, not
any individual member.

A discussion was held to motion sending the land purchase out again to ballot.
The delays were discussed in doing that — possibly as long as 10 weeks. I the
tribe is interested, though, we’ll continue with looking into the purchases. There
are reports that will have to be completed if the tribe goes ahead with the purchase,
the Altz and the EA. They will have to be paid for at a cost of around $16,000.
The ballot needs to be a little more specific as to the purpose of buying the land,

how much will the lending cost be, where a loan could come from, percentage
raies, eic.

Remember that revenues will increase with the new machines and that will help.
The business commitise has been electzd to represant the tribe to the best of its
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ability. A ballot will go out tomorrow with a letter of explanation. It will cost for
the Alta and EA reports. A motion was made to.continue trying to purchase the
property already in escrow across the highway and do the Alta and EA reports. It
was seconded with no one opposed the motion. A motion was then made to

purchase a portion of the Ganey property, around 300 acres. It was seconded
without opposition.

Marketing Study :

Urban Marketing Studies is completing a market study now. lt will be a tool for
the Santa Ynez Tribe to evaluate and make a decision on Chumash Casino. Urban.
Marketing is one of the largest and most reputable companies. The deadline is
running short. We have to take into effect the tourism in the surrounding areas.

The Chairman emphasized that a lot would come out in the market study about the
golf course and hotel; that something will not be built that cannot bring the tribe
increased revenues. The brief market study report supported getting the maximum
machines (2000). It will take longer for the full report.

The general manager, Jonathan Gregory, will determine where the machines go
and what type. He has been very involved in everything at other casinos. He
knows the online systems and the machine vendors. He’s completed studies. The
Urban Systems report will tell us what type of machines are best for Chumash
Casino. Discussion was held about changes in per capita payments and income

statements, especially during the three-month period when everything was changed
over.

Nominations for Gaming Agency

The floor was opened to nominations.

Gilbert Cash, Vince Gomez, Charity (?) Romero, Rudy Romero, Julio Carillo,
Millie Meaux, George Armenta, Raul, Reggie, Lydia, Manuel Kahn, Virginia
Ochoa. The number of votes received will determine the staggered terms. If two
family members are nominated, then the family member with the least number of
votes received would step out. Family members cannot be on the same committes

but they can both run; they can be nominated, but only the one with the most votes
can serve on the board.

Staffing the Tribal Hall

It seems to take a long time to do things because the tribal hall is understaffed.
Since the existing tribal hall land is vital for any casino expansion, the tribe can
move the other offices somewhere feasible and re-staff if necessary. Some
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committees are being run out of the trunks of cars. A discussion ensued about
buying more trailers or waiting for the expansion to start.

A motion was made to set up an office trailer in the back on the rocks behind the
existing education trailer. The goal is not to intrude on the main operation of the
casino or parking area. These tribal offices would include enrollment, education,
elders, business committee and tribal hall staff. One could also be used for general
council meetings. Not just for business committee for all of the tribal operations.

The motion was made and a second received. Motion carried with one in
opposition.

Architectural firms

The Santa Ynez tribe sent out requests for proposals (RFPs) from five architectural
firms throughout California and the United States. They will now complete a
design competition in order to qualify to get Santa Ynez’ business. They’ll submit
quotes for the design. The deadline is the 15" of June. It will include a casino,
parking structure and hotel. These RFPs are free to the tribe and will decide which

one it wants to use. The company that submitted a plan before is one of the firms
bidding.

Tt was noted that DesignARC, Mike Holliday, who once did a design for the tribe
that cost money, admittedly is not a casino designer. The bids will include
everything — a preliminary design of the exterior, casino, hotel, and parking. The
interior will come later.

The project would be a year and half from design to finish; could be two. The tribe
needs to address adequate parking for the 2000 machines. The community will not

support a hi-rise hotel. The tribe needs to buy the land to place it; not enough
reservation land now.

Accounting issues/Credit card update

Kate Walker in charge of tribal finance is out ill. The records are now in
accounting. Five people from there spent 10 days trying to get the report done.
The report still doesn’t reflect if any money was paid back to the tribe for personal

use. The report is 500 pages long and goes back to 1994. Progress is being made
on the report.

Road Construction

A grant is available that will pay for the majority of the road construction —
$129,000. That will pay for the majority and then the rest will come out of
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economic development. The budget is approved for $170,000 and as long as that
figure is not exceeded, it’s okay.

Water Quality Grant/Monitoring Grant

A grant is available to monitor water on the Santa Ynez Reservation. The grant
will fund the sampling of the creek water and determine its quality. The water
quality program would ensure that people are not dumping raw materials into the
creek. If people are dumping above the reservation, then the EPA will address it
with them. It will permit the tribe to know what is being dumped in the water off
the reservation. This is a grant. There is no money out of Santa Ynez’ pocket.
The grant will permit the program to be set-up. The EPA will go after anyone
polluting the creek upstream. Motion passed.

Restraining Order on Torres
Attorney Larry Steadham advises the tribe to pass a resolution barring him from
the Santa Ynez Reservation. In past, the tribe has tried to work with him about

liens and invoices, that is now in Lamry’s hands. Motion was passed to ban Torres
from reservation.

Two General Council Meetings a month

1t was discussed to hold two general council meetings a month to permit more time
for people to ask questions.



Minutes: General Council Meeting
Sunday, May 20, 2001

Tutorial Center Update by Geraldine Lewis: The Youth Center is at the new location on Via
Juana. -Some of the activities in progress are developing a garden area and a summer program
including field trips. The Center is equipped with a computer room for younger and older
students. The director is working on setting up a fall program to not only help children with
homework, but also to work on problem areas.

Clinic Update by Laura Ray: The director is working on re-establishing the health board.
Submitted a grant for $300K, spread over a three year period, to establish a health board.
Physicians, a dentist, and other medical affiliated personnel will sit on the Health Board. Seven
to nine persons will be the governing body of the clinic. The time line for the first year will be
education, hiring, recruiting, the 2™ year will consist of training and creating by-laws. The
creation of a new health board will take at least 6 months.

Another grant for a podiatrist (to help diabetic patients) is in process. Three or four construction
grants are in process. Expansion of the clinic is necessary. The clinic director is applying for a
grant $300K (over three years) for circle of care. This is for the children of the tribe through the
age of 22. The object of the grant is to foster the care of youth to prepare them, mentally and
physically, to become our next leaders.

Mailings to the Tribal members asking for suggestions for improving the Clinic will be sent out
shortly. i

Expansion Update:

Completed the agreement with the Sewer District last Monday for more capacity. This

additional capacity will allow us to continue our Casino expansion. If the Tribe decides to build
jts own sewer treatment plant, we will have the opportunity to sell back to the District the sewage
capacity not being used.

We installed underground sewage tanks at our cost—a mitigation measure for the sewer district.
The district maintains the tanks; we own the tanks and the easement. Now the district can permit
additional growth in the valley. The cost for installation of these tanks is approximately
$60-70K.

The 4 underground sewer tanks, for a total of 24,000 gpd capacity, are capable of handling
approximately 2 hours of overflow sewage collection.

Working with the Water District is more difficult. We drilled wells on the Reservation and the
water from those wells will be used for fire protection. The tanks are located behind the metal
building. The water tanks will serve the new building and the parking structure, Per the Water
District regulations, because we drilled our own wells, we are required to install back flow
devices on all the water meters on the lower reservation, tribal hall, clinic, and casino. The cost
of the back flow devices will be covered through the Casino. Water hookup in the new facility
will not happen until the back flow devices are installed.

The cost for the water wells were approximately $20-25K and instaliation and cost of the tanks
are approximately $32-34K per tank.
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County Update

Bottom line, the county feels we should pay them $7 million now and a little over a $1 million
per year thereafter. In summary, $4.5 million was for affordable housing. We are doing a study
that shows that the majority of the people who are working at the Casino already live in the
valley. $290.7K is for outdoor activities—the tribe continues to contribute to school programs,
YMCA, etc. The County is requesting new administrative facilities fees of $209.4K. Fire
protection of $302K—They would like the Tribe to purchase a fire truck. $341K for schools—
the Tribe already donates to schools. $540K for air quality control. They want to purchase clean
air emission busses. $150K for regional traffic. This is a Cal Trans jurisdiction and not the
County. $800K for highway improvements. The Tribe will be funding the improvements.
Electrical power lines $320K. The tribe already has an agreement with PG&E. Total of one
time costs that the County is asking for is $7,226,202. At a recent meeting with the County
Board of Supervisors, our Tribal Chairman asked, “Show us where we will impact the
community with our expansion and we will address those issues only”. The Business Committee
will be meeting with Mike Brown, County Administrator, on Thursday to discuss the county
analysis. :

Recurring costs the county feels the Tribe should pay is $486,335 per year. The costs consist of
$7K for park maintenance for the only park in Santa Ynez. The Tribe is planning to build a
cultural center/museum, which will be open to the public. $315K for fire dept. and paramedics.
This is a reoccurring cost that we the Tribe are obligated to pay. Sheriff protection $30,866—to
handle the calls from the Casino to the Sheriff department. The Casino has an impact on the
Sheriff and Fire Departments. Regional traffic maintenance of $100K. This is a Cal Trans
jurisdiction. We already paid $170K to repair a county road (Sanja Cota). Once the

development starts on the 6.9 acres across the street, the Numancia Road will be the obligation of
the Tribe—it serves the County. The County asked that we offset the cost for SY Valley Transit
of $33K per year.

A portion of the revenue sharing fees which the Tribe will pay to the State will be finded back to
the County.

Gail Marshall is calling a town meeting, on the 30th of May at 7:00 pm at the Vets Building in
Solvang. She is claiming that the Tribe’s gaming expansion will include development on the
Reservation as well as across the street. The BIA granted the County a one-month extension
(June 17™) to respond to the EA for the 6.9 acres across the street. The County input will not
have an affect on our application for fee to trust. In order to keep the design of the new Casino

building to a minimum height, we will need to move the tribal hall and the clinic across the
street.

The Business Committee did cancel a couple of meetings with the County—they wanted us to
sign a paper stating we would meet with them every 2 weeks and then asked us to signa
document stating everything will be confidential—we did not sign anything. The next day after
a meeting with the Business Committee, the Supervisor went to Sacramento to complain about
what SYIR is doing. '

Responses to Casino Expansion newspaper articles are in progress.

When we start Phase I1, the County will definitely ask for more money. The County hired an
Indian attorney from CILS for consulting.
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FTTRGED

The proposed development project is designed to deliver the following: generate additional
revenue, provide tribal housing for every enrolled Tribal Member, and enhance the existing Casino
Resort. This would diversify our income and position us for the future and the uncertainty of the
monopoly on Indian Gaming and the fact that in the year 2020, the compact expires.

A rendering of the proposed project was shown. The price of the property (745 acres )is $12M
and the cost of the proposed development of the property is between $200M and $250M.
Development includes a 300 room resort hotel / spa, two eighteen hole golf courses, support
facilities, infrastructure for roads, utilities, water, gas, waste water, and storm drains.
Approximately 150 tribal homes based on an average of 2800 square feet each in addition to the
homes for the public. The full potential of the development could accommodate up to 500 homes.

This project was introduced by Fess Parker who has established a reputation as a very insightful
and successful property developer. He wishes tc develop a partnership with the Tribe. It would
be a 49-51 percent joint venture and the Tribe to hold 51 percent and Fess Parker to bold 49
percent. The property is located on the corner of highway 154 and Armour Ranch Road. The
project will be financed 100% through third party debt, i.e, the bond market with portions of the
debt to be secured by the Tribe and other portions by Parker and the partnership. He has offered
the property to us for $12M with a 90 day escrow. Tribal housing would be a separate
development from the joint venture partnership, of which the Tribe would control. We would
transfer the land into trust. Mr. Parker and his family would be the managing partner but we
maintain certain approval rights under the 49-51 percent partnership. The available market data
indicates there is adequate visitation to the area to support such a project.

- .Strategy of the best method to purchase the property is yet to be determined. The Tribe could pay

cash, which would deplete all our cash resources and decrease the liquidity of the Tribe, or we
could leverage the finances the Tribe currently has by using 90% of it at a 2.1% interest rate, or
use traditional bank financing using the property itself as collateral and secure a loan on it. Just
before it goes into trust we pay it off and transfer the deed.

Investors who bought the Tribes bonds say the Tribe can leverage the facility for 5 times the
amount of its value which means the Tribe could go to the open market and borrow $450M at &

much lower rate than is being paid on the existing loan. The anticipated interest would be6or7
percent.

It is estimated the hotel itself would generate $25M to $30M per year. The public housing would
be released through the joint venture and would be sold at the fair market rate for the Santa Ynez
Valley which is currently $750K to $900K and would be on leased property. The long term
venture, has the potential for generating significant amounts of income outside of the Casino. It
provides diversification. It reduces our risk of relying only on the Casino. It puts usin a better
position for our financial future. It allows us to use our ability to borrow money and increase our
earnings.
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there would be all kinds of penalties, taxes and interest penalties, if the IRS decides there was
something wrong. Glenn continued by saying that is probably why the Business Committee has
been so careful about this and insists a Private Letter Ruling supports this particular plan. Glenn
thinks there is some reason for concern.

Compact Update. Glenn stated the Governor has signed new compacts with five tribes.

Under this compact, the State of California is going to float a one billion dollar bond. The five
tribes who signed under this new compact have agreed to pay off that billion doliar bond issue,
$100M per year for 18 years. As a result of that, the tribes can acquire an unlimited number of

machines, paying the State a sliding scale per machine per year. The term of the new compacts
was extended for ten additional years.

Under the new compacts union organizing activities are made easier. The other major non-
economic issue is the environmental provisions. Under the existing compacts the Tribe has an
obligation, to have some public input (study, public hearing, comments), but at the end of the day,
the decision on whether to proceed is the Tribe’s decision. In the new compact, before the tribes
procesd, they must have written binding contracts with the county. An arbitrator will make the
decision if the county and tribes cannot reach an agreement.

What the five tribes have done does not affect our compact in any way. The Governor cannot
change our compact. Class Il machines are not covered under any compact.

Proposition 68: sponsored by race tracks and card rooms. Basically, certain race tracks and card
rooms want slot machines, and they will share revenue with the state.

Proposition 70: sponsored by Agua Caliente. Tt extends the term of the compact for 99 years, lift
all limits of gaming (casinos and slot machines). The tribes would revenue share with the State

8.8% (the same corporate tax rate). Special distribution fund will probably go away, but the non-
gaming tribes will get their money.

Revised Reservation Sales Tax Ordinance No. 12. The Tribe adopted this ordinance a couple of
years ago which created the Tribal Sales Tax on food and beverage. We now need to add the hotel
bed tax, which is the same rate charged in the County. Under the existing ordinance, there are two
funds for distribution, a percentage for the county and the City of Buellton and the other
percentage of the fund for tribal government. Under the new ordinance, the two funds will be
combined into a single fund. The General Council will approve funds for the county and/or local
government. The other part of the funds could be used for normal Tribal purposes ( for example,
tribal government administrative expenses, furniture, fixtures, equipment and maintenance of tribal
buildings and facilities, infrastructure, capital improvements, etc.) which are normally approved by
the Business Committee. A request was made to amend the Ordinance to read that the General
Council will approve all expenditures.

MOTION: Elise Tripp made a motion to approve the revised Ordinance 12 as amended, to have

General Council approve all expenditures. The motion was seconded by Christine Viar, motion
carried.
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Minutes: Special General Council Meeting
Tuesday, August 30, 2005

The Chairman opened the meeting and welcomed those in attendance. He stated reason for
calling this special meeting is because we have a very short period of time remaining for
comment regarding the 5.8 acre Fee-To-Trust application. There may be some benefits for the
Tribe to lock at in regards to the 5.8 acres. The Chairman identified the location of the parcels

comprising the 5.8 acres and added that they are located across the highway and are opposite
from the 6.9 acres.

There are pros and cons to removing the 5.8 acres from the Fee-To-Trust application. The
decision must be made by the General Council as to whether or not we should remove certain
parcels from the existing application which would leave Mooney, Escobar and the property right
next to Escobar.

Some of the pros are that it would remain a liquid asset for the Tribe. It provides assistance for
the Tribe in negotiations with county. In a meeting with the county two weeks ago, the
Chairman made it very clear to the county that the Tribe is still locking for land to put into trust
to build houses. Similar to something we were going to do with Parker but we will do 1t with or
without Parker. We are still looking at that. If the Tribe chooses to pull these pareels off the
application, the General Council can direct the Business Commiitee to resubmit to the Bureau on
another application.

As we are looking at the development of the 6.9 acres, we are cuirently doing a market study that
will tell us what businesses would be successful and how much interest there would be in the
businesses, not only on the retail and offices on the 6.9 but also on the 5.8 acres. We aretakinga
look at everything as one big picture rather than looking at each parcel independently.

One reasen we are looking at removing some pascels from the FTT application is that once the
parcels are accepted into trust it is that it would take an act of Congress to take them off. That
would be difficult to do. It can also help the tribe in negotiations with the county. They are will
aware we are looking for additional property. Pulling these parcels off should not result in any
concems or arguments with the county regarding the parcels remaining on the application. Not
only has the county commented on the 5.8 acres but two days ago we found out the state has now
submitted a 9 or 10 page document to the Bureau of Indian Affairs on the 5.8 acres as well. It
gives us leverage on both sides. It shows that we are working with the county and to help with
any future trust acquisitions. Again, it could be placed into trust at a later date. All the studies
are complete for those parcels. It is just a matter of pulling those parcels out of the existing
application. If the Tribe decides at a later date to put it into trust, in say 3 to S months orin 2
year, all the work is completed and it simply putting into another application.

There are some negative aspects in leaving it on the county tax roil. We have to pay taxes on it
yearly and not only as bare land but if we decide to develop it it would be subject to county
regulations, county zoning which is currently commercial highway with a mixed use overlay.
We would pay taxes on the development as well.
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Our current property taxes on the parcels is $5,840.63 annually. That is only on the parcels
across the street, the yellow house lot, the Verizon lots, and the corner lot. It would remain
under county jurisdiction under their policies. It is commercial highway zoning as it stands right
now. Our application was submitted as a categorical exemption meaning we are not going to
change the use of the property. It is consistent with what the county has it zoned for. It hasa
mixed use overlay which means businesses may be built and apartments built on top of them.

In conclusion, the Chairman stated, we would remove those three parcels and move forward with
the Fee-To-Trust with the remainder of the parcels currently on the application.

In response to a question from the floor, the Chairman stated the application is submitted and is
currently in the comment period. The county has filed a comment. The Concerned Citizens
have filed comments against and POLO (Property Owners of Los Olivos), POSY (Property
Owners of Santa Ynez) filed comments against and now the governor’s office.

In response to a question from the floor, the Chairman said that we have not yet received a copy
of the letter written by the State of California but the Bureau contacted us and said they would
send us a copy of the letter. The state is siding with the county and it is about the tax issue,
$5,800 a year.

The question was asked about why no one else purchased the lots in question and developed
them commercially. The Chairman responded that he did not know and would not know what
commercial development might be valuable there until the marketing study data was available.
Ken Kahn added that we, the Tribe, owns all three parcels and they were owned by three
separate owners before. The question was asked again if the property was so valuable, why
anyone hasn’t purchased the land and developed it before now.

The question was asked if the county could stop the Tribe from developing the land. The
Chairman said they could slow us down in the process. The only way they could stop us is if we
go for something like a conditional use permit. They can stop that. It being zoned is basically a
land use permit for that zone. It is different than if you wanted to just build apartments there.

The question was asked from the floor if the other parcels included in this application would be
‘picked on’ by the county, too. The Chairman responded that the county only addressed these
parcels. The county’s complaint has always been the loss of taxes. One of the biggest
advantages here is that it gives us an opportunity to say we pulled this off the application.
Number one, we want support on the remaining parcels on this side of the highway which are all
landscaping except for the vacant lot on the southeast comer. Number two, it tells them they can
work with us on the larger parcel of land. Tt also shows good faith on the part of the tribe and the
Chairman will ask them to withdraw their opposition to the remaining or larger piece of the
property.

The Chairman reiterated the purpose of this meeting was to get approval from the General
Council for the Business Committee to be able to offer the county a proposal to remove the 2.7
acres from the FTT application. The Business Committee does not have the authority to do so
without the approval of the General Council. Whether or not the county agrees to work with us
on this is yet to be determined. If they do not, we can tell the state and federal government
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agencies we attempted in good faith to work with the county on the land issues but they would
not work with us.

Rudy Romero commented the tribe did not want any more flack and this is why the consideration
is being made to not take these parcels into trust now. This might stop most of the flack. He
added there was nothing wrong with developing the land even if it is not in trust. If we are going
to diversify, we are going to diversify. We will abide by county rules. If we are sincere in what
we are doing, diversify. What is wrong with developing the land under the county auspices?
There is nothing wrong with that. We are going to have trouble taking that parcel into trust
anyway. If years from now, once it’s developed, why are going to take it into trust?

The Chairman said that was a decision the General Council needs to make. We talked about
diversification. This could be a saleable asset to the tribe. Where does the value lie; in the asset
or in trust? The study that is coming in will determine that.

Mr. Romero responded that if we take it into trust, we avoid paying taxes and that is a big issue.
We can stop that by not taking it into trust. That will not stop us from developing that piece of
land. The Chairman commented that taxes would increase with development on the land. Rudy
Romero said we would never go wrong holding on to real estate especially in that area.

Maxine Littlejohn commented it would be an asset to develop the land and make money off of it
and buy more land. The Chairman said just because we own it doesn’t mean we have to develop
it. It needs to make sense to develop it.

A comment was made from the floor about the overlay showing apartments. The question was
asked if that would be tnibal housing or housing for just anybody. The Chairman answered that
if we are going to use any land for tribal housing, it is a good idea to have it in trust. This is such
a small parcel. Mixed housing is going up all over the county. There is some in town and there
is some in Santa Barbara.

Reggie Pagaling made the motion to withdraw the 5.8 acres from the current application. The
Chairman said there 7 (seven) parcels facing Numancia Street. They total about 2.7 acres. The
5.8 also includes Mooney's, Escobar’s, and Daniel’s and they will stay on the application. The
value of the property is about $600,000 per lot or about $4.5M. We paid about $680,000 for the
Verizon lot and about $600,000 for each of the others. These are the lots north of Highway 246
and facing Numancia Street. The Chairman read the parcel numbers. There was additional
discussion about the total acreage, 5.8 acres and the 2.7 acres, to be withdrawn from the
application, the development of those parcels and the potential negotiation leverage with the
county, and the benefits of withdrawing the parcels and the potential development options. The
tribe could submit an application at a future date to have these parcels placed into trust.

The Chairman stated this action would have no impact on the 6.9 acre application. Removing
these parcels from the current application for the 5.8 acres would open or extend the comment
period for an additional 30 days.
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There was a comment from the floor about where the tribe’s funds are going and accounting of
the money should be provided to the tribe. The Chairman said there was no secret account and
they could discuss the accounts later.

There was additional discussion about withdrawing the seven parcels from the FTT application
and the pros and cons of doing so. The Chairman said all the information would be sent out with
the ballot.

The question was asked from the floor that when the bonds are paid, will there be an increase in
per capita distributions. The Chairman said the General Council can do what they want. There
are options to purchase property and to diversify. We will get into that.

Action Reggie Pagaling restated his motion; Reggie Pagaling made the motion to withdraw 2.7
acres from the 5.8 acres in the Fee-To-Trust application. Parcel numbers: 143-253-002 through
008. The motion was seconded by Norma (Levan or Comastra). The motion carried and will go
out to ballot.

The meeting was adjourned.
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televising of poker play. It is not a big money maker and it occupies some very expensive retail’
space right next to the high limit room. The other part is that we could add poker tables to add to
thepoka'revemeandatthesametimewehavetheabilitytoexpandthehighlimhmom_ Itisa
critical area for us in terms of driving revenue for the facility. Our players come in and really light
up those machines in there. We would like to increase the number of slots we have committed to
that area. We think we can increase the revenue from that room by about $2M a year.

M. Brents then announced they would like to seek the approval of the General Council to acquire
the Frederico’s property in Buellton. It is & 15,000 square foot building plus a restaurant. Jt has 144
parking spaces which are critical to us. Tt is a 44 acre site and is on and off the 101 and has good
access on McMurray Road. The estimated purchase price is $3.35 million and the renovation cost
somewhere in the one to two million dollar range depending on the engineers’ determination. We
thinkitisasﬁongpieqeofpropertyforthcuibeandasu'ongholdinginthelongtamandwilladd
revenue right away to the Casino. Our goal is to maximize that.

There was then some discussion about the property. Some due diligence will need to be completed
to be sure we are not in violation of any use restrictions for the-property in Buellton. There is no
gaming violation involved as long as the records are not taken off site. The revenue impact after the
expenses of modifications.including those at the Casino will be about $3 million per year. This
would be very short recovery pericd and is one of the few areas we can convert non-gaming area to
gaming area.

We need three to four bundred hotel rooms on permanent basis. A conservative estimate of impact
on revenue would be between 20 and 40 million dollars a year in additional revenue to the Casino.
Our réquest would be to evaluate some properties and get approval to tie them up subject to
approval by the Tribe and subject to due diligence, appraisals, etc. This makes sense for the ~
business and is a way to grow the business as we are limited in increasing revemue by the supply of
hotel rooms we have.

There was then some discussion aboutthenmdiﬁcaﬁonstoﬁleCasinoandmaﬁnga;dnﬁnisuwﬁVe
activity off site and reallocate the Casino space.

Frederico’s investment is about $5M. The returns are about 50%. It is &'$hoit payback. The hotel
rooms are somewhere in the 15 to 40 million dollar range depending on how much you can acquire.
We thing the returns is somewhere in the 20 to 40 percent range based upon the gaming. -Our

asmmptionisﬂmtwecou!dﬁllabout?ﬁ%ofthemmswithgambletswmthaboutSZSOpunighL

For current debt, we are at $80M on our bonds. We have an upgraded rating from Standard and
Poors. Our intention would be to call in the bonds. The first call date on the bonds is July. We
have been acquiring bonds back as they become available. We could refinance with lower cost debt
and we have a much stronger balance shest and income statement than we did in 2002 when the
bonds were sold,. We can refinance the bonds and there is some flexibility to fund the additional

projects. It still leaves a conservative structure in place. There is a small level of debt compared to
the income assets in the equity.

M. Brents then responded to questions from the floor. Regarding availability of rooms, the best
canﬁdatehotelsinﬂxemarethosewithaﬂeastonelmndre@ rooms. With the General Council’s
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approval, he will look into that possibility, We are not sure what is available but properties that are
prospeehuemekoydsmamhn,meMamon,mdtheHohdaymnExpmsmgwd
candidates. This area is becoming the next Napa and we need to be able to have that capacity. If
we don’t get the approval, we will probably be going in and buying big blocks of rooms. That is
speculative but it makes sense. We need to turn on the marketing in Los Angeles and we need to
take care of the guests when they get here.

In response to another question from the floor, the Chairman stated that the only other properties the
Tribe has is the 6.9, Mooney, Escobar, and the Numancia. Perhaps a hotel could be built onit. .
There is about 6 acres total for development. It will take 3 or 4 years or perhaps longer, hopefully
less, to get that land into trust. There are restrictions there and if we went to the county there would
be density issues. The only candidate property is the Numancia. TheCarlsonpropenyxsunderS
acres and includes part of the hillside.

M. Brents said the reason for buying additional hotel space is the urgency of capturing the revenue
and the need to take advantage of the opportunity. The Chairman added that acquiring a hotel is an
additional source of revenue for the Tribe. It is diversification and is an asset we could buy. Our
compact is good through 2020. We don’t know what is going to happen afler 2020. We have a
muswmgmngonmdnowtheywthcauerthatwas;ustappmved. After the compact is over, we
are going to have additional expenses for all these facilities. As we go into this, we should look at
what invest our money in that will give us a return in the future that is not based on gaming.

Elzine Schaeider commented that she would have liked to have this information before voting on
the 20 some million dollars for the youth center if we need 20 million dollars for a hotel. Reggie
Pagaling commented about the cost of botel rooms and the income it would generate.

Reggie Pagaling made a motion to purchase the Frederico’s pmperty The Chairman sa1d ﬁxerewas
more discussion to complete.

The Chairman responded to a question from the floor and stated the Royal Scandinavian Inn was up
for sale for about $5M. Hotels in the area have been up for sale. Currenily vone of them are on the
market. Everything is for sale for a price. One hotel did approach us 2 couple of months ago and
asked if were interested in buying. Frederico’s is for sale and was recently appraised at $3.5M.

There was additional discussion about the Frederico’s property, parking and additional hotel rooms.

David Dominguez commented that lfwehadahotelmchaswhatlsbemgproposed,theTnbe
could focus on hosting Indian Health, housing, ICWA rather than just gaming.

The Chairman stated you need to be worth $800 a day to get a rcom comp here at our resort. He
added that we do not have 500 rooms that would aliow us to-comp the $250 per day player. David
Brents said the ‘A’ player is $800 and above, ‘B’ is between $500 and $800 and the ‘C’ player is
between $250 and $500 a day. A typical Casino visit is 6 hours. If you take a typical visit and add
a hotel room, you get two days from the guest. Hotels make money on an average room rate of
$120 to $150 per room. Mr. Brents believes we could add significant incremental value fo that. The
Hospitality industry in the valley should be controlled by the Tribe.
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In response to & question from the Chairman, Mr, Breats provided the estimated pumber of Players
Club members and levels of play. We have a buge data base from which we can market directly to
theguesggivethemahighvﬂueexpﬂiencemdcwatenigniﬁcamme. The Casino in the very
near term is not get bigger 30 we need to get more revenue per guest. Hotel rooms would be one
way to do that. There us & large group we are not reaching out to. This is an incredibly successful
property. It would be realistic to target taking the revenue to the $300M plus per year level.

Tedonegacommentedthisisagoodstartbuttomaintainthewrrentincomelwelwemdsmin
income receiving a 10% return. The Chairman confirmed this was correct. He stated San Manuel
will be breaking ground for a new hotel in Sacramento. They have a hotel in Washington, DC.
Tribes are buying things now with their gaming revenue to diversify and assure their income for the
future. We can start small and grow. We could look at a 10% rate of return but we could

realistically get 15% would be better. A bank told us recently they would loan us half a billion
dollars. )

We would complete the preliminary title work for having the property placed in trust and complete
due diligence in case the Tribe ever wanted to place into trust but our objective here is not to place
the property in trust but to build cutside assets that will eventually generate revenue for the Tribe.

Maxine Littlejohn commented that space in the lower part of the parking structure is used for
storage. This is space could be used for packing Mr. Brents says every department has extra stuff.
Thwespacesinthebasementareaandarespamthatareverydifﬁaﬂttouse. We use the spaces

across the front row for parking but we try to get more use out of it. It is like having a basement.
The good news is that we are just busting at the seams.

Ted Ortega asked if there has been any more discussion about expanding the Casino floor. It had
beenproposedatsomepointinthepastsomeexpansionovertheueekmightbedon& Mr. Brents
said they are constantly looking at that. The creek might not be the best way to go. We could use
more space. We could use more machines. The Chairman says the return and the finances need to
be looked at and relative to the time frame you are looking at. Perhaps using the office space in the
building would be preferable to a major expansion. If we had 30 years left on the compact, we
would look at it differently. We have just outgrown our space. The Chairman said we have the

maximum number of machines, 2000. It might be possible to negotiate with the governor for
additional machines. :

There was a comment about the lines at Game Cash. Mr. Brents says there are some service issues
with Game Cash and their employees. He says they are being addressed.

Carol Clearwater responded to a question sbout the revenue for Education from Game Cash. She
says the fees negotiated on this change go up about $1M. You should get more money than you
used to, not less. The ATM fes is-increased and the fee on all transactions is higher. The Tribe will
‘be getting more, not less. We also expect our volume to be higher. Ms. Clearwater will bring the
exact percents/figures to the next meeting. Fees for Tribal Members will be waived.

Comments were made about how busy it is in the Casino and the absence of cashiers and working
kiosks. Mr. Brents says they are working on the problems and the kiosks will soon have an upgrade
or fix applied and problems corrected. There will probably be additional kiosks installed. The
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'In response to & question from the floor, the Chairman said the attorneys working for the Tribe are
Glenn Feldman, Larry Stidham, fee-to-trust and the liquor licenses were bandled by Brenda
Tomaras and Kathy Ogas and Sam Coffman. Sam Cohen is aiso an attormey.

The new constitution was sent from the Southern California Agency office to the Pacific Regional
office in Sacramento and it is in their Government Operations office. We are waiting to hear back
from Fred.

On the 6.9 acres, the Chairman reported the concerned citizens’ appeal, POLO and POSY, has been
dismissed. They have now hired & law firm to and will be filing a law suit in federal court to
challenge this decision. They have 30 days in which to file a suit. They have hired an atiorney,
Theodore Olsen. We are still working on a plan.

Sam Cohen reported on the 5.8 acres and said it is going into trust as undeveloped land and qualifies
for a categorical exclusion from having to do an environmental document under NEPA. We have
some biologists coming out tomorrow to finish up the CAD-EX and have that sighed of by the
Pacific Regional Office Director, Clay Gregory. Then hopefuily the Regional Director will sign off
the fee-to-trust application.

Ted Ortega commented he has now completed the forms four times. He asked what was going on
with them. The Chairman said the IRS gave us wrong instructions for the Form 4469. The Forms
must be submitted for the LLC’s and the pon-LLC’s. The old forms were destroyed. Belinda
Gaddy gave us wrong instructions and we must complete new forms.

Rudy Romero made a motion to adjourn. The motion carried and the meeting was adjourned.
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interest rates are going up. What we did here protects the Tribe fmm nsmg rates by locking in the
lower rates last year.

Mr., Brents reviewed the upcoming schedule of entertainment and said they were still working on
the summer calendar for entertainment. It witl be exciting. We will be mailing out the program as
soon as it is ready. Check cashing commissions are up significantly. This is due to some changes
we made and we now doing this in house. As a result, check cashing commissions to the Tribe are
up about $100,000 from this same period last year. The Management Trainees graduated the first
part of April. We are very proud of them. They are very excited about their prospects for the
future. The response to the program has been overwhelming and a new group will be coming in.

Our focus for 2006 is to increase revenue by 10% and increase service to a gold standard. We
should be able to differentiate ourselves from other casinos in Nevada and California with our level
of service. We continue to work on it every day. We would like to grow the business in the middle
of the week. We have expanded our promotional outreach to the Sacramento Valley. We also want
to maintain a top quality facility. We want to maintain a four diamond rating for the facility. Not
just the hotel but the entire facility. Mr. Brents then showed some of the marketing material being
published in the Los Angeles area. The potential customer from the San Fernando Valley area is
worth more per visit than the average Santa Barbara customer. There is a lot of competition in that

area but it is a market worth going after. A mew concept has been introduced on the floor. The
theme is Jurassic Park and they are progressive slots.

Mr. Brents then asked for questions from the General Council. In answer to a question from the
ﬂeer, Mr. Brents says they are able to gauge response to the marketing effort by measuring play by
zip code and may use coupon redemption as another gauge. Because gaming is one of the 10

leading markets to advertise in the US, we need to know the results of our marketing and do-have
methods to track it.

In response-to another question, Mr. Brents says the hourly wage for slot clerks is being lowered
from a starting wage of $9 per hour to $5 per hour in an attempt to make it more equitable. The
average income for a slot clerk on the floor is $70K per year. He could not quote the exact number
of floor clerks who actually make that amount per year and said he would get that information back
to the General Council. He stated that on average they do very well The best and brightest, those
employees with the personalities and people skills gravitate to the high tip positions and do really

well and to average $60K to $70K per year. He believes he has the study data for this and will get
to the General Council.

Those moving to the Federico’s property will be the pre-hire staff and applicants and training will
be conducted there. Gaming will remain on the Casino property. The policy for having a drink at
the Willows was questioned. Customers go into the Willows, order fries to go and have a drink.
Who knows if they eat the fries or just toss them? Others go in to the Willows, order dessert and

also order a drink. When the dessert arrives, they give it to someone else. Mr. Brents said he would
lock into this.

Ballot Results - The Chairman then reported the ballot results. The first ballot was for the Tribe to

approve a budget, not to exceed $80,000, for a retirement party for Larry Spanne. 96 ballots were
counted;
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Absentee Ballot of November 2, 2006
Ballot Item #1:

Shalf the Tribe approve the purchase of the Royal Secandinavian Inn (RSi] for
$19,500,6007

Explanation:

We have to turn away about 1,000 guests per month because we don’t have rooms. We need
more rooms than we have at our hotel, the Chumash Resort Hotel and Spa. A hotel guest staying
overnight at our hotel on site is worth about $1,000 per day. A conservative estimate a guest
staying at one of our rcoms off site would be worth is about $200 per day. Having more hotel
rooins could contribute substantially to our gaming revenue.

Three existing hotel properties were looked at in the valley that met our current, basic needs
which are quantity or greatest number of rooms and close proximity to our Casine. The Royal
Scandinavian Inn (RSI), by far, meets those needs. It has 133 rooms and is six miles from our
Casino. Close proximity is key to capturing casino business. The RS also has a restaurant, the
Meadows, a lounge, 4,000 square feet of meeting space and comes with a liquor license. It also
has retail space, a small fitness area, swimming pool and is located on 3.35 acres.

A purchase price of $19,500,000 for the Scandinavian Inn (RSI) was negotiated, down from an
original asking price of $25,000,000. The hotel is about 20 years and wouid need some
renovation to bring it up to a four diamond property. We estimate that cost to be between five
and seven million dollars. We will need some engineering studies to verify that. Toaddonto
our existing facility would take a minimum of three years and we need additicnal rooms now. To
build 2 new hotel would take much longer, ffom seven o ten years. We estimate the cost of new
hotel construction to be between $300,000 and $500,000 per rcom. We spent approximately
$300,000 per room to build our hotel. The full investment in this property or the total cost per

room for the Royal Scandinavian Inn weuld be about $200,000. Acquiring this hotel now could
actually facilitate revenue growth in 2007.

Owning this property would contribute about $4,400,000 per year to our gaming cash flow. This
estimate was arrived at using a 60% occupancy rate and $200 per room per day. The actual
occupancy rate for the RSI is running at about 75%. The capital gain over a 15 year period
would be about $58,060,000. The rate of return wotld be around 27%. This adds significant
value to what we are able to create for our property.



EXHIBIT “F”

Copy of a letter of May 12" 2008
from Assistant Secretary Carl J. Artman
to Congressman Duncan Hunter
explaining that the policy and practice of
the Department of Interior and Bureau
of Indian Affairs is that they do not
enforce any promises or agreements
made by an Indian tribe seeking transfer
of fee land into trust. That once that
land is taken into trust the Department
is not authorized to take it out, only an
Act of Congress can do that
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United States Departmment of the Interior =
B

OFFICE OF THE SECRETARY

.

WASHINGTON, D.C. 20240 oy Eﬂggt@i
MAY 1 2 2008

The Honorable Duncan Hunter
1).S. House of Representatives
Washington, D.C. 20315

Decar Mr. Hunter:

Thank you for your letter of April 1, 20108, regarding a dispute between the Sycuan Band of

the Kumeyaay Nation (Tribe) and the Dehosa Valley Community Council (Dehesa, .
Community) concerning a LTribe's Jand acquisition program. You have enclo sed with your

letter copies of a January 10, 2006, letter from the Dehesa Cormmunity, and of a January 29,

2007, letter from the Tribe. These letters address the issues of concern that the Dehesa

Community has raised with you.

The Dehesa Community would like the Department of the Interior to re-examine a fee-to-trust
application for an 82.85-acre parcel of land that was taken into trust for the Tribe in 2004
because the actual use of the land (parking lot for casino) is different from the proposed use at
the time of acquisition (housing). We understand that the Dehesa Community is very
unhappy with what it is calling the “bait and switch™ tactic employed by the Tribe. Although
we understand the Community’s concem, once land is taken into trust, the Depattment is not
autharized to reconsidet its decision bezause land cannot be taken out of trust withou
Congressional authorization. In additicn, current land acquisition regulations in 25 CFR Part
151 do not authorize the Department to impose restrictions on a Tribe’s future use of land
which has been taken into trust. See City of Lincoin, Oregon v. Portland Area Directar, 33
IBTA. 102 (1999). To do so would require amending existing regulations in 25 CFR Part 151.
The Departruent is not currently in the process of amending these regulations. In addition, the
Department has been reluctant in the pest to take any action to climinate the flexibility that
Indian tribes enjoy to change the uge of trust lands both because it is an aspect of tribal

e o . _sOvereigntx and beeause-itis ameeded-tool-to-adapt to changed economic conditions. ~ - ——

“fhe Dehesa Community also questions whether the use of the 82.85-acte parcel for a parking
lot is consistent with a provision of the Tribe's 1999 compact with the State of Califonuia
which requires any portion of 2 gaming facility (In¢Juding a parking lot) to be located on
Indian lands on which gaming may lawfully be conducted under the Indian Gaming
Regulatory Act (IGRA). Since the 82.85-acre parcel of land is contiguous to the Tribe's
Indian Reservation as it existed on Octcber 17, 1988, gaming on the parcel would be
anthorized under Section 20(a)(1) of I(iRA, 25 U.8.C. Z719(a)(1).

The Dehesa Community would also like: the Department to “pay attention’ to the Tribe's
potential future trust acquisition of a specific 1,600-acre parcel because that parcel is
identified in the Tribe’s 2007 class III gaming compact with the State of California. Al this
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Ik time, the Department of the Interjor has not received an application to take the 1600-acte

parcel into trust for the Tdbe. Ifand when that happens, the Department will be vigilant in
reviewing the application, especially bzacause the 2007 compact specifically Lists that parce] as
potentially eligable for gaming.

We hope this information is helpful. Thank you for your interest in this important matter,

Sincerely,

Carl J. Artman
Assistant Secretary — Indian Affairs
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EXHIBIT “G”

Copy of excerpts from the Smiley
Commission Report and their specific
recommendations to the President and
Congress to identify which of the Indian
communities in Southern California were
in need of having land set aside for them
by a presidential decree or order of set
“aside” to effectively create reservations
for them (sometimes called executive
reservations) and recommending that no
land was needed by the small Indian
community located at Santa Ynez who
were adequately provided for already.
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ti.e lend March 12th, 18921, the folloving lands for a reservebion

to be called Sen Manu el, vigs - .

Szction twenty (20); also that part of Section thirty (30)
tourded en the North and on the East by the secticn Line and on the
Sauth-west by the fiumv, it being a triangular Shaped piecé of land
containing about fifteen acvés: All in Township ong (1) North,
Range thres (8) VWest, S. B, M. '

(For a more detailed statement of this proposed reservabion, see’

our report of March 12 2th, 1891),
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THE_SANTA YNEZ INDIANS.

Within the lirzzits'of the Collegs Grant, in Santa Barbara

— e,

County, in the Canada de 1la Cota, is an Indien village composed orf

some fifteen fumiles. Thése date their possessim of the lends
they occupy from about 1835, they removing to this place irmediate-

ly after the Seculsrization Act, which emancipated them from the -

e

control of the Paiires:

Grants of land wera made to several Neophytes by Governor
Michel Toreno, all within the College Grah’o, prervious to its
exeeuvicn, which were sxcepbed by its provisions, Two of thess

were within the bounds of the present villags. These grants

wsre duly executs 2d, and should have heen noted in tle \”0"100,1’1 -

record, but ars not to bs found so recorded.

There are abundent svidences of a long occupancy of this®
canon, by a much larger number of Indians, and their title to

their land by advarse possessian might easily be maintainsd, wers
' i
it not that tr.e owners of tie College Grant present 2 duly exegu-

.“-4.._,“‘

ted written a\,mo.«ilc‘n:’emmt on the part of the Indians that their
- occupancy wvas not, advorse,

As a'fazrwst this instrur at, the declaration of tbe Indians,

\, ‘n

trhat they never pala a cant, nor did they know that ther had signad

such an acknowledgamant of their position as tenants, thsre wenld
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be diffienlty in.ﬁaintaining their otherwise unquesbionable title
by adverss occupancy, whebever opinion we hight have as to the
worldly wisdom of the Bishop who procured this acknowledguent,
The present ommers of the grant, while mainiaining that the
~ Indians had no legal rights which thev will recognize, emphatical-
1y dsclare that they will protect and maintain, to ths fullest
=~ extent their equitable rights. They declare these Indians shall
never be disturbed in their occupancy and use of the landy on
whieh they now live, if they parsist iﬁ their wish to stay where
;7 they are; or thsy will, preferably, ‘desd to the Sscretary of the -
1:J1nterior, in trust for tham, five acreé of good land, to each Y\\
family, pipe to it = sufficisncy of water for agficultural and
domsstic purposes, and build for each femily a confortable two-
. room freme ﬁouse. .
This, in the.estimation’of the Commission,‘would'b? better
T for the Indians than the possessions they now hold, even if made
| -sseura to them by a perfect title., |
The wwillingness of the Indians to leave'their presmit hones
embarrasses this proposition at present. |
The Coxmission, hé;ing no power elther to set apart the lands

ncy occupied or to compel the Indians to accept tie. offer made by

N
tre Canpany, fasl t
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hat they hava discharged their duty in the pram-
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ises whan they recommend, as they do, thab the special attorney

-

for the Mission Indians be instructed to take inmediate stens

v-he

to perfach the arrengammt proposed by tie e Gempany, fearin ng a

chznge in its control might jeoparsize the liboral offsr now mada, 4

f SAN JACINTO RESERVATION i L///
Near to emd adjoining the Tomn of San Jacinto, is a tract of

_v-,:'vland containing saven hwdrnd and fo"tv—flvr‘ ('740) acres within th»
= 5 beundaries of a confiraed grant on which is the Indion villeze of
: Sahoba. A sult was brought azainst tihese Indians a fow years

since, fo»r the purpose of 3j cting bhian from this grant.
| The case of tie Indians was ably repressnted by S“lrlw C. Ward,

at that tiws ’umt il Statas s;peeial comisal for the Mission Indians,
7 :

aﬂi% and on an appeal from ble Supariov Court of the County, ths Sucrena
f/
o qu-m of California, reversad the dscision and affirmed the »n poss-
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i essory right of these Irl’llqllb to this land.
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Lrmediat=1ly adjoining this tract lies tle Sen Ja

vation, 2s set apart by an exsentivs order, doted Juwie I, Il

{_
t A portion of this was, by excentive order, restor~d to s mublic
4
' . : ' .
i demain, for tiie purpese of allowing certain Indians to heosmastead
it, which bas boen done. ' .
L

i
.




ke . E o - S
N EXEGCUTIVE MANSTION.
% T P y 7
| g\'b- AT /&AMW‘,Z/ f?’/
4 ‘k‘k L ) )
% ‘ - ' ] ’ SJ‘
1 Y : ‘ ‘
; The reporu of ube Hlssion Indlan Commxssxon app01nu

[T O

h
3

4
’ ed under the act of Januarj 1&,1891 (26 Stat..712) is hpreby

—_— e
. aariE =

Al - A}

approved except 8o mueh thersof as relates to the purchase of

-

E < 1ands from and exclange of lands with private individuals,
. ) . . . ,’

which is also approved subject to the condition that Congress

F;- .
shall authorize the same. ’

: All of the lands mentioned in said repors aaam—e—
;Qﬁ are hercby withdrawm from gettlement and entry until

i

l' = I'4

patents shall have issued for said selected reservations,and

p IR g s o S
i L LY g G e s M e ST 1y g et T T gy T e . i
ot Freaa Swa e = 1 g e WA D) € 2 e P i NIV Gt
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EXECUTIVE MANSIOHN

December 29, 1891

The report of the Migsion Indian Commission, appointed under
the act of January 12, 1891 (26 Stat. 712) is hereby approved, except
so much thereof as relates to the purchase ni lands from and exchange
of lands with private individuals, whizh 42 alaso approved subject to
the condition ihat Congfesa shall suthorise the same.

AIY of the lsnds mentioned in said veport are hereby withdrawn
Tron settlement and entry until putents shall have issued for siad
selected reservations, and unkil the recommendations of said Commission
shall be fully execubed, and, by the proelemation of the President of
the United States, thie lands or any part thereof, shall be restored to

the public domain,
Ben Harrison

DEPARTMENT OF THE INTERIOR
Washington, D. C.
December 29, 1891.
Under the act of Congress and as above provided, approved,
John W, Noble

Secretary

( Copy )
W.a.b.
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EXHIBIT “H”

Copy of a letter of 27 November 1933
from the U.S. Mission Indian Agency
written by Superintendent John W. Dady
in which he explains the unorganized
Indians at Santa Ynez are predominantly
of Shoshone ancestry and that they are
occupying 75.75 acres of land which they
only have a right of occupation and use
of. (consistent with the 1906 judgment)
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MISSION INDITAN AGENCY,
Riverside, Calif,, ;
November 27, 1933,

The Honorable Henry X. Stubbas,
Janva Maris, Calir,
 Doar . Btubbs:

With reforence to your letter of Iov-
omber 25, nale{ng inquiry Tegarding the Inilansg or Santa
Barbvepe and Ventura Counties, 1 take plessure in
siving you the following information:

1. We have no Teservations in Ventura County
and but one, Santa Ynegz Reaervation, in Santa Bar-

bara County., Thege are known as Mission Indians.

2. The census taken as of April 1, 1933

shows a bopulation of 92 on the Sante Tnez Reserva-
tion.

3. The Santa Ynez Reservation comprises
% 75.75 acres, ang wWhile it ig g Teservation, the

The Indiang Teside on 1%, and have use and ocou-~
pancy only. fThe land was originally owneq by the
Catholie Church--the Collego Ranoho~-y-gng later
80ld to others, butthe Catholie Churenh made an

agreement witih the Governument Perultting the ip-
dians the uge and QCcupancy or the land, and this
agreeiwnt ig binding on later PulChusers;,

4. These Indians are all of Shoshonean origin,
With an admixture of Spanish. The truth of the .t
ter ig, they resent being clasped 88 Indlans. g
former parish yriest stated that there were bugp

————

few of this tribe he called genuine Iudiuuu, the
others being mixeq bloods who do Hot call thouselyes
Indians, gpop do they desire to be so 6alled, lany
of them live away from the Tessrvation, and 1n fact
have jost the ir ldentity ams Indians, Children of
these indiung 4re wnlered in sechools 88 "Spanish",

5. The birth rute of the full-blooded Indians



- | 399 .
Hid 8. X e Admi“isuﬂnﬁn

Reproduced from the holdings of the National Archives and Records Administration
Pacific Region (Laguna Niguel)

2,

naturally is deereasing, owing to their epeinlla vion

into the general populatien, Conversely, the birth
rate of .fhe mixed bloods ia inoreasing, by virtue of
- same reason.

i 6. A1) Tndiene are oivizens of the United
dtates, snd the seme law

8 govern: them us any other
pitizen,
Il

A Hoping this information will be of some
“ service to you, and trusting you will call upon me if
I can be of further help, I remain,

Very truly yours,

John V. Dady,
Superintendent.,

CS5148
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EXHIBIT “I”

Copy of correspondence and redacted
investigative reports concerning the
practice of diverting federal Indian funds
to pay the salaries of B.l.A. employees of
the Pacific Region who were to evaluate
all fee to trust requests, from the same
tribes providing their salary. In addition,
under these “consortium agreements”
the tribes seeking trust approval
furnished the job performance or fitness
ratings, and could award “star bonuses”
for employees the tribes deemed to be
doing a good job on trust applications.



OFFICE OF
INSPECTOR GENERAL

U.S.DEPARTMENT OFTHE INTERIOR

May 7, 2013
D.W. Cranford
P.0. Box 794
Plymouth, CA 95669

Re:08-FOI-00012
Dear Mr. Cranford:

This is in response to your facsimile dated November 29, 2007, which was received by
the Office of Inspector General (OIG) on the same date, in which you ask for information under
the Freedom of Information Act (FOIA), 5 U.S.C. § 552. You ask for a copy of the following
records:

1. All reports related to the OIG investigation into a land in trust consortium operating in
the BIA Pacific Regional Office. This investigation is referenced in a July 2006 GAOQ Report06-
781 at page 20.

2. Any records or documents related to the use of Tribal Priority Allocation Funds to fund
the consortium.

3. All attachments or other documents related to the requested report or related to the
OIG investigation into the land in trust consortium operating in the BIA Pacific Regional Office.

4. A list of all government agencies or their personnel that have received a copy of the
requested report.

5. All responses from any government agencies or their personnel receiving the report.

A search was conducted and report number PI-PI-06-0091-I was found to be responsive
to parts one, two and three of your request. There are 109 pages responsive to the
aforementioned parts of your request. Twelve pages are being withheld in their entirety, 53 pages
contain some information that is being withheld; and 38 pages are being released in their entirety
and six are being referred to Bureau of Indian Affairs. -

In regards to part four of your request, on October 6, 2006 OIG penned a Management
Advisory for the Associate Deputy Secretary which summarized the results of our investigation.
This was the only personnel outside the OIG that received a copy of the investigation. In our
advisory, we stated that the Associate Deputy Secretary had 90 days from the date or receipt in
which to provide a written response; we have not yet received a response.

Office of lnspector General | YVashingten, DC



Concerning part five of your request, we conducted a search of our indices, but found no
documents responsive to these parts of your request. There is no obligation for the OIG to create
or compile a record to satisfy a FOIA request. The FOIA only applies to records in the bureau’s
possession and control as of the date the bureau begins its search for responsive records.

Deletions have been made of information that is exempt from release under the
provisions of 3 U.S.C. §§ 552 (b)(5), (b)(6), and (b)(7)(C). These sections exempt from
disclosure items that pertain to: (1) inter-agency or intra-agency memoranda or letters which
would not be available by law to a party other than an agency in litigation with the agency; (2)
personnel and other similar files the disclosure of which would constitute a clearly unwarranted
invasion of personal privacy; and (3) records of information compiled for law enforcement
purposes, but only to the extent that the production of such law enforcement records or
information could reasonably be expected to constitute an unwarranted invasion of personal
privacy. Exemption (b)(3) was used after consultation with the Department of the Interior’s
Office of the Solicitor to protect deliberative information which was gathered by the OIG
investigators. Exemptions (b)(6) and (b)(7)(C) were used to protect the names of the witnesses
interviewed and the information obtained during the investigation.

In addition, the material is exempt from release under the provisions of 5 U.S.C. §
552a(k)(2)of the Privacy Act, pertaining to investigatory material compiled for law enforcement

purposes.

For your information, Congress excluded three discrete categories of law enforcement
and national security records from the requirements of the FOIA. See 5 U.S.C. § 552(c) (2006 &
Supp. IV (2010). This response is limited to those records that are subject to the requirements of
the FOIA. This is a standard notification that is given to all our requesters and should not be
taken as an indication that excluded records do, or do not, exist.

If you disagree with this response, you may appeal the decision by writing to the
following no later than 30 workdays after the date of the final response:

FOIA Appeals Officer

U.S. Department of the Interior
1849 C Street, NW

MS-6556

‘Washington, DC 20240

The FOIA Appeal Officer’s facsimile number is 202-208-6677. Your appeal should be filed in
accordance with the regulations set out in 43 C.F.R. §§ 2.57-2.64, a copy of which is enclosed.

As part of the 2007 FOIA amendments, the Office of Government Information Services
(OGIS) was created to offer mediation services to resolve disputes between FOIA requesters and
Federal agencies as a non-exclusive alternative to litigation. Using OGIS services does not affect
your right to pursue litigation. If you are requesting access to your own records (which is
considered a Privacy Act request), you should know that OGIS does not have the authority to



handle requests made under the Privacy Act of 1974. You may contact OGIS in any of the
following ways:
Office of Government Information Services
National Archives and Records Administration
8601 Adelphi Road

College Park, MD 20740-6001

E-mail: ogis@nara.gov

Web: https://ogis.archives.gov

Telephone: 202-741-5770

Facsimile: 202-741-5769

Toll-free: 1-877-684-6448

However, should you need to contact me, my telephone number is 703-487-5322, and the
facsimile number is 703-487-5406.

Sincerely,

Tara Walker
Program Analyst

Enclosure



All redactions are based on FOIA exemptions (0)(6) and (B)(7)(C} untess marked otherwise.

United States Department of the Interior

QFFICE OF INSPECTOR GENERAL
Washington, DC 20240

NOy 2 8 2003

Memorandun

To: Secratary

From: Earl E. Devaney j \;—O
Inspector General Fe ‘
Subject: California Fee To Trust Consortium \

The Office of Inspector General (OIG) was recently provided a copy of an
unsigned Memorandum of Understanding (MOU) between the Bureau of Indian Affairs
Pacific Regional Office (BIA-PRO) and “California Fee To Trust Consortium Tribes.”
The MOU describes 2 process by which the BIA-PRO “re-pregrams” Tribal Priotity
Allocation (TPA) funds back to BIA-PRO to hire employees dedicated to processing
Consortium members’ fee to rust applications.

In 2ddition to some profound conflict of interest concems, the description
contained in the MOU suggests the very real potential that BIA-PRO is improperly
angmenting its appropriations with furds earmarked for distribution to tribes.

The MOU cites 25 U.8.C. $123c as authority forthis “Project.” Our initial review
of this statute finds no autherity for BIA toyecsive fimds from tribes — for this, orany
other, reason. We are left with the view that BIA-PRQ is providing preferential treatment
{0 tribes who “contribute” to BIA-PRO a minimum of $3,000 per vear for thxee
consecutive years.

While the OIG Office of Investigations hes opened an investigation, ! would
request that you review the genesis, legal authority and propriety of this “Project,” and, if
appropriate, suspend the “Project” pending the results of our investigation.

{ would appreciate being kept apprised of any findings you may meke or acticns
vou take. | would also appreciate it if you would direct BIA-PRO to secure anc protect
all decuments related to this matter until O1G investigators review them.



All redactions are based on FOIA exemptions (b)(6) and (b)(7)(C) unless marked otherwise.
Office of Inspector General

Office of Investigations
U.S. Department of the Interior

Investigative Activity Report

Case Title . Case Number
PI-PI-06-0091-l
i i ium MOU
California Fee to Trust Consortium Related File(s)

Report Date

Case Location
December 13, 2005

Sacramento, California
Report Subject

S terview

DETAILS

On December 11, 2005, — Division of Indian Affairs,

contacted Special Agent | N after receiving the Inspector General’s November 28,2005
memorandum to the Secretary of the Interior regarding the California Fee to Trust Consortium. || R
notified of a December 2004 e-mail exchange on this subject between herself and others in the
Office of the Solicitor (SOL). Interviewed December 12, 2005, in her Main Interior Building office,

[ ] offered the following information:

=] provided a copy of an e-mail exchange, dated December 7 and 8, 2004, with [

On December 7, 2004, | I notified
that she was reviewing a “proposed agreement between the Midwest region, BIA and a consortium

of tribes in the Midwest Region which proposes the Tribes will provide funding to the BIA for additional

staff at the Regional Office to process applications to place land in trust.” In this e-mail JJ N also
pointed out that “[Tlhe Pacific Region of the BIA (Sacramento) already has such an agreement in place

and this agreement is modeled after that one.” notified Jjijiillj because of the potential impact
this Memorandum of Understanding (MOU) may have on the SOL’s time. i forwarded this e-mail

onto I
(o responded to [N 20d I the same day she received this e-mail, stating *
responded to

this message on December 8, stating
BESERR ' then cxplained that she would be citing

I, i (" Midwest Region MOU because ‘I

— She concluded her explanation by stating

I was planning on giving my comments back to Terry
[Verdin — BIA Midwest Regional Director] today.”

Reporting Official/Title Signature

I Spcciol Agent

Distribution: Original — Case File  Copy - SAC/STU Office Copy—~HQ  Other:

This report is the property of the Office of Ingpector General and is loaned to your agency. It and its contents may not be reproduced

witheut written permission. This report is FOR OFFICIAL USE ONLY. Public availability is to be determined under Title 5, USC, Scetion 552.
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/ L5
“uffice of Inspector General |
Program Integrity Division
U.S. Department of the Interior

Report of Investigation

Case Titte ) Case Number
California Fee to Trust Consortiom MOU PI-P1-06-0091-1
Case Location Report Date
Sacramente, California September 20, 2006
Suobject

Tinal Report of Investigation

SYNOPSIS

On November 10, 2005, the Department of the Tnterior’s Office of Inspector General received an
unsigned Memorandum of Understanding (MOU) between the Bureau of Indian Affairs Pacific Regional
Office (BIA-PRO) and “California Fee To Trust Consortium Tribes.” The MOU describes a process by
which the BIA-PRO “re-programs” Tribal Priority Allocation (TPA) funds back to BIA-PRO to hire
federal employees dedicated solely to processing Consortium members’ fee-to-trust (FTT) applications.

This MOU created a Consortium Oversight Committes (hereinafter “Cominittee™), comprised solely of
tribal representatives, that possesses a wide array of powers and authority with respect to the consortium
staff (federal employees). Additionally, the funding structure of the MOU, based predominately upon the
tribes’ election to redirect their TPA fimds to the program, creafes 2 situation where the tribes are literally
paying the salaries of federal employees. The ability of an all-tribal body to influence the selection,
performance awards, and duties and responsibilities of the federal consortium staff—coupled with the fact
that the tribes control the purse strings from which the consortium staffs’ salaries are dependent—results
in a patent perception of a conflict of interest. This investigation has found this appearance of a conflict
of interest to be, in fact, real. Tn addition to the conflict of interest issue, violations of the Privacy Act
were also identified in relation to the screening of federal employment applications by private persons
(Committee members).

Regarding the legality of the consortiums, a recent legal opinion rendered by the Office of the Solicitor
(SOL) detcrmined that the consortiums do not “violate the government-wide ethics rules or appropriations
laws”; however, the opinion recommended that “BIA discontinue the fee-to-trusl consortiums, as they are
currently structured.”

BACKGROUND

According to BIA-PRO Deputy Director Amy Dutschike, in 2000, BIA-PRO had “over 300" FTT
applications backlogged (Aftachment 1). It was not a primary responsibility of any -PRO employee

Reiartini Official/Title

Approving Official/Title v
Alan F. Boehm, Director, Program Integrity Division

“Distribution: Qriginal — Case File  Copy - SACJ/SIU Office Copy—-HQ  Other:

This report is the progerty of the Office o€ Lnspector Genoral und is loaned to your agency. It and lfs contents may ot be reproduced
without written permission, This report is FOR OFFICIAL USE ONLY. Public availabllity ts ta be determined under Title 5, USC, Section. 552,
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to process these applications, but rather a low priority, collateral duty of those employees working within
the real estate division. Indeed, it was considered a “big deal” when an application was processed and
adjudicated. The California tribes were unhappy about this large backlog; therefore, BIA-PRQ met with
the Californian tribes several times in an attempl to figure out 2 solution to this issue. As aresult of these
meetings, Dutschke and former BIA-PRO Regional Director Ronald Jacger “worked with the tribes” in
creating the MOU between BIA-PRO and the California Fee to Trust Consortinm Tribes (Attachment 2).

No one person drafted the MOU, but rather it was drafted by a “conglomerate” of persons from the tribes
and BIA-PRO. Tribal counsel participated in drafting the MOU, whereas the Department of the Interior’s
(DOY) SOL was not consulted in drafling the MOU, nor were they asked to review the final MOU draft.
Dutschke does not believe the possibility of having SOL review the document “gver came up” during
BIA-PRO’s discussions concerning the MOU. Jaeger is uncertain whether the SOL reviewed the original
MOU in 2000. In retrospect, he stated that it was “prefty stupid” of him to not ensure the MOU was
reviewed by SOL; however, he stated that the SOL certainly was aware of the program and “knew what
[BIA-PRO] were doing” (Attachment 3).

After consultation with the tribes, it was decided that the consottivm tribes were willing to “give up”
certain amounts of their TPA funds so that BIA could hire “professional staff” to assist in the processing
of consortium FTT applications. The tribes that decided to join the consortium elected to “re-direct” TPA
funds that were earmarked for the individual tribes to fund the FTT program. Each California tribe was
then given the option to join the consortium. The original MOU was in effect for 3 years, beginning withi
fiscal year (FY) 2000 through FY 2002. Bach tribe electing to join the consortium was required to donate
aminimum of $3000 TPA per year and fo commit to making these donations for the life of the agreement:
(3 years); there was no maximum donation. Accordingly, one consortium tribe could donate a total of
$9.000 over the 3-year life span of the MOU; whereas another tribe could donate unlimited amounts of
TPA funds to the program (e.g., Santa Rosa tribe donated $100,000/year, totaling $300,000 for all 3
years).

This MOU was renewed for 3-year terms, with minor modifications, i 2002, and then again in 2005,

The current MOU in place runs from FY 2006 through FY 2008. When the MOU terminates at the end of
each 3-year period, all Californian tribes are provided the opportunity to participate (or not) in the new
MOU. Accordingly, tribes that were members of the initial consortium could elect to not re-join the
consortium if they no longer had an interest in the program (e.g., they had all of their FTT applications
processed during the first 3 years of the program). In the same vein, if not enough of tribes elect to join
the program and redirect their TPA funds to BIA-PRO, the: MOU would not be renewed since it is
dependent upen TPA funds.

The redirected TPA fands donated to the program are used to hire BIA federal full time equivalent (FTE)
positions, which are designated as “consortium staff” Their sole duties and responsibilities are to review
and process tribal FTT applications that are submitted by consortium member tribes, Under the MOU,
these federal employees are forbidden to perform any work on non-consortium tribe applications. In
addition to processing Notices of Application to the public, the consortium staff reviews the FIT
applications’ title status and conducts environmental reviews of the involved properties. Additionally,
realty specialists review the applications for compliance with the criteria listed under Title 25 of the Code
of Federal Regulations, section 151 (25 CFR 151), and make recommendations as to whether the
applications satisfy these criteria. Finally, once the review process is completed, the consortium staff
makes a recommendation to the adjudicating official whether they belicve the application should.be
accepted into trust or not; according to Dutschke, “Generally, these recommendations are favorable.”
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The consortium staff act as facilitators in reviewing the FT'T applications; they work closely with the
tribes by informing them if their applications are insufficient in a specific area and making
recommendations to the tribes as to what they need to do in order to receive a favorable recommendation.
As a general rule, the tribe members confer with BIA about the application prior to submitting an
application. A premium service is “definitely” being provided to consortium FTT applications, according
to Dutschke, “It is expected,” and the “whole purpose” is to ensure these applications receive a favorable
recommendation.

Once the applications receive a favorable recommendation, the consortium staff prepares the proposed
Notice of Decision for signature by the respective adjudicating official. Generally, an area superintendent
is the adjudicating official for “on-reservation” applications, the regional director is the adjudicating
official for “contiguous” applications, and BIA Washington Central Office (WCO) is the adjudicating
official for “off-reservation” and gaming applications. The BIA-PRO consortium staff processes off
reservation and gaming applications; however, these applications are ultimately forwarded to WCO for
adjudication. Once adjudication is made, this decision may be appealed to the Interior Board of Indian
Appeals.

BIA currently has 10 FTE positions dedicated to this MOU, 7 of which are currently filled and 3 remain
vacant.

Under the original MOU, valid from FY 2000 through FY 2002, 55 tribes elected to participate by
donating $2.2 million of TPA funds. From FY 2003 through 2005, 60 tribes participated by donating $1.9
million of TPA funds. Under the current MOU, from FY 2006 through 2008, 42 tribes have elected to
participate by pledging TPA donations totaling $1.4 million (Attachment 4).

During tae 2000-2002 term of the MOU, 5,553.01 acres wereplaced into trust on behalf of the
consortium tribes. From 2003 through 2005, 5,874.5 acres were placed into trust on behalf of the

consortinm tribes. As of January, 2006, 11.9 acres were placed in trust on behalf of the consortium tribes:
for the 2006-2008 term of the MOU (Attachment 5).

DETAILS

In November 2005, a copy of the MOU was provided to DOI’s Office of Tnspector General (OIG). After
review of the MOU, the DOI Inspector General issued a Novermber 28, 2005 Memorandum to the DOI
Secretary requesting a review of the “genesis, legal authority and propriety of this ‘Project’” (Attachment
6). Atthat time, DOI-OIG initiated its own investigation into these matters.

MOU Consortium Oversight Committee
Dispute Resolution

The California Fee to- Trust Consortium MOU represents a legally binding agreement/contract between
the California Fee to Trust Consortium Tribes and BIA-PRO.. Under the MOU, a Committee “comprised
of Consortium membexs, will have oversight of the Project and the obligation to assure that the terms of
this Memorandum of Understanding are met.” This Committee is “made up of nine (9) elected Tribal
Officials representing their respective region”; there is not any federal government representation on this
Committee.
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Under the ‘Consortium Employees’ section of the MOU, the “[Plarties agree that the BIA personnel for
the Consortium shall be governed by the terms of this Agreement. Any conflict involving the duties
and/or responsibilities of the personnel shall be resolved in accordance with this Agreement and the PRO
personnel policies.” Under the “Dispute Resolution” seotion of the MOU, “[Alny dispute as to the
interpretation of any provision of this Agreement will be submitted to the Committee who will review all
relevant material pertaining to the dispute. The Committee will issne a written decision. The decision of
the Committee is final.”

When interpreted in conjunction with one another, these two sections of the MOU provide the all-tribal
Clommittee the authority to determine the “duties and/ot responsibilities” of the BIA-PRO federal
employees if a conflict were o arise regarding those duties.and/or responsibilities. The only apparent
restriction on this authority over the federal employees is that the Committee cannot dictate duties and
responsibilities that run afoul of BIA-PRO personnei policies.

When asked about why BIA-PRO would grant such authority to a committee that does not include any
federal representation, BIA-PRO Regional Director Clay Gregory acknowledged that the contract, as
written, does appatently grant such powers to the Committee. Gregory stated, however, that he would not
allow the Committee to direct BIA-PRO federal employees to perform any dufies averse to their
obligations as government employces (Attachment 7). He stated he would be obligated to override the
Comimnittee in such a circumstance, regardless of the fact that his actions could technically represent a
breach of contract, Gregory stated that he is unaware of any conflict occurring since the inception of the
MOU that would have invoked “dispute resolution.” He stated that, in practicality, the consortium staff is
managed by BIA-PRO officials and not the Committee. Ultimately, however, he acknowledged that the
Dispute Resolution section probably needs to be “re-visited.”

Employee Selection
Regarding the selection of consortium staff, under the MOU:

- Itis agreed that the process for selecting Consortium staff for filling of the Consortium
positions will include the direct participation of the Committee.

- Such participation may include, but may not be limited to, the development of position
descriptions, and interviewing prospective candidates.

- The Oversight Committee has the authority to make recommendations to the Burean
regarding the filling of open positions.

- All federal personnel rules and regulations will apply to this process.

According to Dutschke, the Comumittee did review and provide input in the drafling of the initial position — }l‘f"t':zlgf |
descriptions (PDs) for the consortinm staff positions. The PDs were then classified by BIA's pérsonnel 2
office.

According to Dutschke, BIA issues the announcements for vacant positions, receives-applications, and
produces a list of certified candidates. Dutschke then stated that BIA-PRO officials select an employee
from the certified list of applicants after reviewing their applications, After the BIA-PRO official makes 2
selection, the selected candidate’s name is then put before the Committee for their review and
recommendation. The ultimate decision whether to select the applicant rests with BLA-PRO.

Former BIA-PRO consortium
described the consortium selection process a bit

4



All redactions are based on FOIA exemptions (b)(6) and (6Y7)(C) unless marked otherwise.

i
i

Case NU er: PI-PI-06-0091-1
differently (Attachment 8). According 10 I o he was reviewing a certified list of top
candidates for consortium positions, he would “sit down with the Committee,” and together, they would
jointly review the applications and make a selection. In one instence, [JJJ]NEE and the Committee
decided to conduct telephone interviews of the three applicants on the list. Members of the Committee
helped draft the interview questions and “sat in” on the telephone interviews; none of the three applicants
were ultimately hired and the position was re-advertised,

According to [l BTA-PRO personne! made position selections without consulting with the
Committee only when the position advertised was for a “clerk” or a “term” position; in these cases, the
Committee provided prior approval for the selection. Conversely, all realty specialist positions were
selected only after the Committee reviewed the applications with | I c-!lcd this
Committee review of applications a “courtesy.”

Regarding consortium staff selection, consortium stated that she was
told by [N that the Commitiee’s approval was “the final ward,” which BIA-PRO did not overrule — 4
(Attachment 9). In fact, she claimed that [ bad told her the Committee recently did not ’
approve one of his applicant selections for an environmental specialist consortium position; as a result,

had to re-announce the position. Upon presenting another selected applicant to the
Committee for an office automation position, the Committee determined that the consortium did not need
to hire such a position; this resulted in BIA-PRO cancelling the announcement without hiring the selected
applicant.

refuted this claim of —by stating that the Committee never overrode a selection he
made. However, in one instance, the Committee made a selection recommendation that
overruled. As to the specific example cited by JJ MMM regarding the environmental specialist

osition, stated that he was not the hiring official for such a position, but rather BIA-PRO
as responsible for selecting all environmental specialist positions.
-is the selecting official for the environmental specialists that work for the consortium
(Attachment 10). Since the inception of the consortium MOU, hired three environmental

specialists: L , and [ ™ selected [ - 01 a
panel, including all-tribal Committee members, reviewed applications of candidates listed on the
certification list. selected after reviewing his. application with the assistance of

an all-federal employee panel; as opposed to the pan | cyiewed application, no Committee
members were present on the panel that reviewed application. Aﬁer_wa& selected
by his selection was put forward to the Committee for their recommendation, In 2003,

selected NN - (i<: reviewing his application with an all-federal employee panel.
selection was irovided to the Committee for their recommendation during a consortium meeting;

although, was not present at the consortium meeting and is not certain whether the Committee was
provided] application for review.

The Commiltee has never made an unfavordble recommendation rega.rding_selection ofan
environmental specialist for the consortium. as asked what would happen if the Committee
were to make an unfavorable recommendation regarding one of the applicantshselected. -
stated that BIA-PRO would consider the Committee’s input; however, BIA-PRO would make it clear to
the Committee that this is a federal positior.
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Employee Perforntance

Regarding consortium staff performance, under the MOU:

-1t is further agreed that participating tribes may submit documentation to the Committee
and PRO-LRS [supervisory realty specialist] concerning the performance of the Project
employee’s duties under this Agreement and that the PRO-LRS and the Committee shall
give such documentation due consideration with respect to conducting employee
performance evaluations.

- Recommendations for incentive ot star awards will be brought forward to the Fee to Trust
Consortium Oversight Committee.

According to Dutschke, generally, the Committee has agreed with BIA-PRO’s award proposals for
consortium staff, The Commiftee did, however, once refuse to approve an award proposed by BIA-PRO
for a consortium employee because the Committee did not want to have TPA funds used to pay the cash
award. Since that time, the cash used o pay these awards has come from BIA-PRC administrative
account funds. Regarding employee performance, if the Committee has a problem with a consortium
employee, they will contact the. supervisory realty specialist and discuss their concemns. Consortium staff
are aware that the all-fribal Committee has input in their performance evaluations and potential awards.
Dutschke acknowledges that there could be the perception that the tribe’s input on these awards may
influence an employee’s judgment to favorably recommend a tribe’s application. However, Dutschke
claims the Committee does not perform employee evaluations or ultimately decide who receives an
award, but rather are simply consulted on these matters and make recommendations. The Committee
does not “sign ofFP” on employee evaluations.

According to [l curiog his tenure as supervisory realty specialist for the consortium,
recommendations for awards for consortium staff were proposed by an agency superintendent or the
employee’s supervisor. Committee members did not participate in establishing performance standards or
goals for the consortium staff, and they did not participate in performance reviews of the staff. However,
the Committee could submit written assessments of the staff to BIA-PRO, which were given due
consideration. W'hile— was working for the consortium, the Committee submitted only one
negative wrilten assessment on a consortium employes; this employee had also received a poor emp loyee
evaluation from |l for insubordination. The Committee rarely sent in positive assessments of
consortiim staff. .

Regarding whether an employee may be influenced to favorably recommend an FTT application in order
to receive a performance award, all interviewed indicated that it is the underlying goal of the consortium
staffto favorably recommend all of these applications to the adjudicating official; they act as facilitators
in processing these FTT applications, not as objective third party decision makers. Accordingly, since
the core objective of their position is to have all these applications approved, the potential for receiving an
award provides little incentive to be so influenced.

However, according to the ability of the Committee and tribes to influence performance
awards of consortium staff does affect the treatment of the FIT applications by the consortium staff. The
tribes that donate higher amounts of money to the program “definitely receive more attention” than tribes
that donate less money to the program. The FTT applications from the tribes that make high donations to
the program “are worked on immediately by " while other applications are “put on the
vack burner.” [ betisves that puts more effort towards these applications because the
successful processing of these applications will result in more gifts and award recommendations for

6
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I Conversely, the FTT applications of tribes that only donate the minimum are directed to lower
level consortium staff, such a

Consortium Realty Specialist | [ NN '/ vnaware that the MOU provides for the Committee to
review BIA’s award proposals for consortium staff (Attachment 11). She stated that had she known this,

it would affect her decision making in processing consortium FTT applications.

MOU Funding Structure

The MOU is predominately funded by TPA funds donated by the consortium tribes. Along with the
program’s base operating expenses, these TPA funds are used to pay the salaries of all of the consortium
staff. Consequently, if the tribes stopped donating TPA. funds to the program, all of those interviewed
acknowledged that the consortium employses-would be subject to a Reduction in Force (RIF), and the
program would cease to exist.

When asked why thése positions were not originally classified as “term positions” (rather than FTEs)
since they were dependent upon funds derived by a contract requiring continuous renewal, Dutschke
stated that former BIA-PRO Director Jaeger decided that “he would run the risk” of not making the
positions term in order to better attract qualified candidates. At that time, they discussed the possibility of
making these term positions, yet they both believed that many experienced federal employees would not
apply to a term position. Jaeger confirmed that he decided to “take the tisk” to hire the consortium staff
as FTEs rather than term positions because of his belief that BIA-PRO would be able to better attract
qualified applicants. Jaeger hoped that Congress would appropriate funds for these employees once the
program became successful and demonstrated there was 2 need for such staff. Both Dutschke and Jaeger
acknowledged that 2 RIF would occur if the tribes decided to stop redirecting their TPA funds to the

program.

Regarding the potential for a RIF, Dutschke stated that higher grade consortium employees would not
actually be out of a job because they would “bump” lower grade employees within the region, who, In
turn, would “bump” even lower grade employees, and so on. Accordingly, BIA-PRO would lose several
GS-5/7 FTE positions if the TPA funds became unavailable to pay the GS-13, GS-12, and GS-11
consortium FTEs. After acknowledging that these consorlium positions were more tenuous than other
appropriated positions, Dutschke was asked if the candidates for the consortium positions were notified of
this tenuous funding structure, Dutschke stated that the funding nature of the positions was not identified
in their respective job announcements.

Cuurent consortinm stated that she was not aware of the

" funding structure of her job at the time she accepted her consortium position in 2001 (Attachment 12).

inadvertently learned TPA. funds were being used to pay her salary a few months after starting her

consortium job, After she discovered this fact, she became anxious about the nature of the funding used
to pay her salary. At the end of the first 3-year term of the MOU (2002), there was “talk” of a potential
RIF of the consortium staff if the tribes decided to not renew the MOU for another 3-year term. This RTF
potential madj “nervous” about her job stability and caused her to perform personal research on
RIF rules and regulations in order to familiarize herself with the process. At the time of her interview by
0IG did not possess as much anxiety about her job stability because she learned from her
personal research thaf her seniority will be taken into account in any RIF process. further
expressed comfort in her position’s financial stability by noting that the MOU has been successfully
extended two times since its inception in 2000.
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As with i B1A-PRO did not inform I (-2 e new position’s salary would be funded by
TPA donations prior to her acceptance of the consortium job in it was not mentioned in
the job announcement. Prior to accepting ber consortium positims a GS-5 FTE with BIA in
Albuquerque, NM; she was hired as a GS-7/9/11 realty specialist for the consortium. [Jjjiljassumed
that she would be “working for BIA, not for the tribes.” A few months after accepting her consortium
position, when she learned how her position was being funded, she asked her supervisor, JJIll what
would happen if the tribes decided to stop redirecting TPA funds to the program. told her, “We
will be out of a job.” stated that she would not have applied, nor accepted, the consortium
position, regardless of the grade jump, if she knew of its funding structure.

was hired by BIA-PRO as a GS-7/9/11 consortium realty specialist in May 2005, Prior to

accepting her current position, was employed as a GS-5 FTE realty clerk with BIA in
Oklzhoma, Similar to [l and BIA-PRO did not notify |l that her new position’s
salary would be fanded by TPA monies; the job announcement she applied under made no mention of this
funding structure (Attachment 13). Her original supewisor_ told her that her salary was
funded by TPA funds shortly after she moved to California and began working for the consortium. This -
revelation, that she could lose her job if the TPA funding stopped, was “kind of scary.” IfBIA-PRO
informed her of this funding structure.q stated, unequivocally, that she wonld not have left her
home in Oklahoma and her FTE position, in order to move to California. At the time of her interview,
N 2 on family leave at her father’s home in Oklahoma in preparation to give birth to her first
hild within the week: this upcoming significant life event has exacerbated her anxiefy regarding her job’s
financial stability.

During his interview, [JJJJ BBl confirmed that 2 RIF of all consortium positions would need to occur if
the redirection of TPA funds to the program were to cease. I v s not personally concerned
about his job security when he supervised the program because he knew his seniority would ensure he
would not.be jobless. The potential for a RIF of the consortinm staff under him did, however, cause

a substantial amount of stress and anxiety because, ag their supervisor, he was the person
responsible for “negotiating witk the tribes” every 3 years to obtain the necessary funding to renew the
program; he knew that if he failed to successfully negotiate this funding, his staff would be subject to a
RIF. In fact, JE 2dmitted that this stressful obligation led to his decision to seek a different job
outside of the consortium after he successfully renewed the MOU in 2005, He further emphasized the

high degree of anxiety this obligation created by pointing out that the first consortium supervisor
similarly decided to leave the consortium shortly after renewing the MOU in 2002 because of
the stress and anxiety she endured during the funding negotiation process. During her interview,
confirmed she retired in 2002 after renewing the MOU as a result of the stress and
apprehension she felt about the possibility of her staff losing their jobs if she failed in negotiating the
funding needed to renew the MOU (Attachment 14).

was asked whether the job announcements advertised for consortium positions indicated the
funding structure of the position, [N stated that he “didn’t think so.” [N v2s then asked
if he thought it “fair” that these announcements were not informing job applicants that these positions are
not based upon appropriated funds, but rather are subject to the need for continuous funding renewal,
especially in light of the fact that these candidates werc often leaving appropriated FTE positions.
admitted, in retrospect, he did not believe it to be “fair.” In fact, he stated, as | | | IR

, he planned on ensuring firture BIA-MRO consortium staff
announcements do contain language that identifies the nature of the job’s funding (BIA-MRO has a
similar MOU, discussed hereinafier).
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d a consortium tribe does not receive preferential
TPA funds they donate to the program; whether a tribe donates
ctive FIT a'ppijcaﬂons are similarly processed in a first-

According to Dutschke, Gregory,
treatment commiserate with the amount o
$3,000 per year, or $100,000 per year, their respe
in-first-out (FIFO) approach by consortium staff.
tribes who donate large amounts of TPA funds do receive better treatment than tribes who donate less
money to the program. As noted above, stated that pays more attention to applications
from higher donating tribes because their success rocessing will result in more gifts and award
recommendations. In support of this belie stated that during a recent July 2005 consortinm
meeting, ceived gifts from the tribes because “a lot of land was

ese BIA employees received ceremonial blankets from the tribes
confirmed that he received a ceremonial

however, stated that she feels certain that

All three of't
for their help in having these lands placed into trust.
blanket at this meeting.

Beyond the incentive of award recommendations, _also feels that the TPA fimding structure
results in the consortium staff, including herself, feeling that they are working directly for the tribes as
opposed to working for the government. _ is regularly reminded by her BIA-PRO supervisors
that “we work for the tribes” and that the tribes “pay our salaries and expect results.”” This mantra has
made [ feo! as if the consortium tribes “are breathing down her neck” to get the applications
processed and approved. stated that she often receives direct telephone calls from consortium
tribal attorneys, sometimes on a daily basis, to monitor her processing of their tribe’s applications. In
consideration: that her salary is literally “being paid by the tribes,” she feels beholden to respond to these
tribal attorneys with celerity. As noted above, at the time of her interview, was on family
leave at her father’s home in Oklahoma in preparation of giving birth to her first child. As an example of
the pressure placed on her because of the MOU’s funding structure stated that the morning
orior to her interview, she received a telephone call from her current supervisor questioning when
_ planned on returning to work in California. During this conversation, told ||

that “If we don’t produce, we will lose our jobs,” and matWNm work is resulting in

a negative impact on the consortium staff’s productivity. In response; told-she'would
fravel back to California as soon as physically possible after giving birth to her child.

Non-consortium FTT applications v. consortium FTT applications

BIA-PRO consortium staff are allowed to only work on consortium FTT applications; they are not
permitted to spend any time processing non-consortium FTT applications. Several tribes that elected to
not participate in the consortium have submitted FTT applications to BIA-PRO. According to

these non-consortium applications are processed by one roalty spccialis_ as a collateral
duty. Prior to the advent of the consortium MOU, all FTT applications were processe bj,-and one

other realty specialist in this manner (which resulted in the large backlog of applications).

During her intervicw- confirmed that she is the only person assigned to process non-consortium
FTT applications, which she handles as a “low-priority” collateral duty (Attachment 15). Similar to how
consortium staff process consortium applicationsqpmcesses non-consortium applications on a FIFO
basis; however, some applications may move ahead of others il there are delays with certain applications
(i.e., waiting for information from a title company). does not maintain a database of the non~
consortium FTT applications that would identify application success rates, process timelines, dates, or
total amounts of acres placed into trust. Accordingly, 2 comparison of non-consortium applications with
consortium applications was not possible. indicated there is a current backlog of non-consortium
applications.




—————
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-possesses the most experience and knowledge of all realty specialists at BIA-PRO (including
consortium staff) regarding FTT applications. Accordingly,- is called upon to review lized
consortium applications prior to their submission to the regional director for adjudication. reviews
the application in order to ensure it is thorough and complete. n contrast with the restriction preventing
consortium staff form working on non-consortivm applications, [JJJiis 2owed to work on consortium
applications.

[ o lained that tribes have different reasons for not joining the FTT consortium. One reason she
articulated was that many “on-reservation” FTT applications are handled at the field office level and thus
do not need the regional-level consortium staff to process their applications; however, all applications are
forwarded to the regional level if there is any controversy with the application. The other reason some
tribes do not join the consortium is that they may not currently be interested in having lands placed into
trust (e.g., they may have already had their FIT applications successfully processed).

Since the advent of the MOU, understandably, the processing time for consortium FTT applications has
improved. Concomitantly, claims the amount of time it takes for her to process non-consortium
FTT applications has also improved because of her diminished workload.

In 2002, BIA-PRO’s congressional appropriations included $323,000 for the hiring of five FTE GS-5
positions to assist with the backlog of FIT applications. According to Dutschke, this money was divided
amongst all PRO tribes as individual “shares.” Based upon the determined share amounts for each of the
tribes participating in the FTT consortium, $175,000 was directed to the funding of the consortium staff,
The share amounts for 211 non-consortium tribes (totaling $98,000) were directed to the BIA-PRO’s
region-wide realty fund, to the benefit of all tribes in BIA-PRO (including consortium tribes). The
remaining share amounts, totaling $50,000; were directed to the California Trust Reform Consortium for
use by their member tribes.

confirmed that BIA-PRO directed $175,000 of these appropriated funds to the FTT
consortium program in 2003, 2004, and 2005. also stated, however, that the entire amount of
the appropriation ($323,000) was funneled to the FTT consortium program the first year BIA-PRO
received the appropriation (2002). After this first year, it was determined that in order to be more
equitable, these fimds needed to be distributed to each tribe as a “share” rather than using the entire
amounit solely for the benefit of the consortium tribes. As such, $175,000 is the representative “share”
amount of the consortium tribes, and thus this amouunt is now directed to the FTT consortium program.

In comparing the approval rates of the FTT applications for both consortium and non-consortium tribes, it
was discovered that all FTT applications receive favorable adjudications if they reach the decision stage
in the process: According to Dutschke, i anc il Regional Director Gregory has never denied

* an FTT application that reached his desk for adjudication because all of the decision makers at BIA-PRO,

including Dutschke and Gregory, are aware of the various applications and any potential issues with the
applications during the processing stages of the applications. Accordingly, if an application has a
problematic issue, it would be dealt with prior to the application reaching the adjudication stage; if an
application has an issue that cannot be overcome; the tribe simply withdraws the application since they
know it will not be adjudicated favorably. Accordingly, once an application reaches Gregory’s desk for
adjudication with a favorable recommendation from the BIA-PRO staff, Gregory readily approves the
application.

10
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BIA Midwest Region’s MOU

In 2004, BIA-MRO Regional Director Terrance Virden proposed adopting an FTT consortium MOU,
similar to BTA-PRO’s MOU, in order to address the large backiog of FTT applications in BIA-MRO
(Attachment 16). Unlike BIA-PRO, -rcquested SOL to review the MOU prior to its utilization m
BIA-MRO. This review was conducted by Minneapolis Field So]jcitor*

‘-ncted int her interview that she identified the following problems in BIA-PRO’s MOU:

- The need to add BIA employees te the consortium committee

- The need for consortium employees to be covered under Title 5 and work for the BIA as a
federal employee

- The need to limit the consortiim commitiee’s authority to tribal issues (Attachment 17).

-prcwided her review of the MOU in the form of a three-page memorandum to_ on
December 8, 2004 (Attachment 18). This review did not address the validity of the underlying legal
authority cited in BIA-PRO’s MOU;; however, additional authorities were cited in BIA-MRO’s MOU .

Similar to the BIA-PRO’s MOU, under the BIA-MRQ’s MOU, the salaries of the consortium staff are
dependent upon TPA funding. BIA-MRO Deputy Director Bearquiver stated that these consortium
positions would also similarly be subject to a RIF if the TPA funding for the MOU were o cease.
Bearquiver also confirmed that BIA-MRO does not list the funding structure of the positions in the
respective job announcements; however, he did indicate that he would ensure this notice is provided in
any future BIA-MRO consortium job advertisements in light of his recognition that these candidates
should be made aware of this tenuous funding structure.

According to Bearquiver, under the BIA-MRO MOU, non-consortium tribes benefit from the FTT
program because the realty specialists assigned to work on their applications have a diminished workload.
BIA-MRO has four consortivm employees that sre working on 3540 consortium applications. Regarding
non-consortium applications in BIA-MRO, there are two non-consortium employees processing the
applications; one employee spends approximately 75 percent of his time on FTT applications and the
other employee processes the applications as 2 collateral duty.

Legality of Consortivms

On July 7, 2006, SOL issued its legal opinion regarding the legality of the consortiums being utilized in
BIA-PRO and BIA-MRO (Attachment 19). In the opinion, SOL determined that they “do not believe
that the consortiums violate the government-wide ethics rules or appropriations laws.” However, the
opinion recognized the patent appearance of a conflict of interest created by the consortiums by pointing
out that the consortium’s structure and use by the tribes and BIA “reflects an insufficient separation of
organizational functions, the possibility of the appearance of unfairness of the fee-to-trust application
process, and a concentration of resources within regional BIA offices in a way that favors consortium
tribes over other tribes served by the regional offices.”

Specifically, the opinion identified several different ways in how the consortium structure gives the

“appearance of unfairness” in the “approval process” of the consortium tribes’ fee-to-trust applications
that were directly supported by this investigation. According to the opinion:

11
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The appearance of unfairmess also extends to the approval process itself. First, because the
functions that would have been performed by the tribes are now performed by BIA
employees, the arrangement may have the effect of conferring increased credibility on
these applications, as compared to those of other tribes, as they proceed through the final
approval process.

Second, these employees review and make recommendations exclusively upon the fee-to-
frust applications submitted by the tribes that are essentially funding their positions. Fee-
to-trust applications are frequently controversial and their review and processing requires
the exercise of substantial independent judgment. The assignment of employees hired
divectly as a result of the tribes’ return of their TPA funds to work exclusively on the
applications of these tribes raises serions questions about the independence of judgment
expected of BIA employees reviewing fee-to-trust applications submitted by the tribes that
have redirected their TPA funds in a way that enabled the employees to be hired by BIA.
We do not believe that BIA has instituted or considered any limits or controls on
communication between these employees and the consortium tribes, or other measutes that
could assure that the these employees do not appear beholden or inappropriately connected
to the consortium tribes whose applications they are processing.

Third, there is no evidence that BIA has established infernat controls to assure that the
contractible application fimctions — those functions subject to the Public Law 93-638
agreemont with the tribes — are sufficiently scparated from the final review and approval of ]
the applications — the “inherently federal” review function always performed by the BIA.
It appears that the employees hired as a result of the consgortium agreement perform both
types of functions without distinction. As a result, we do not believe BIA: can assure that
the final decisions on the consortium fee-to-trust applications are fair and unbiased, and
also are perceived as such, While we arc not aware of any actual instances of a lack of
impartiality in the processing of these applications thus far, the absence of sufficient
internal controls creates a potential for bias or the perception of bias in the review of the
applications by these employees.

Additionally, although the SOL opinion did not determine that the consortiums were “directly
inconsistent with the Indian Self-Determination and Education Assistance Act,” the opinion stated that
“4hese consoriums are not stractured in the conventional sense and could be seen to be inconsistent with
the general intent, if not the letter, of the Indian Self:Determination Act.” Specifically, the epinion stated:

[B]y using the funds in the manner intended by the consortium tribes, BIA essentially takes
over the function that was intended to be managed by the tribes. Additionally, BIA uses the
funds in a way that determines how the work on the fee-to-trust applications of the
particular consortium tribes will be performed. This is antithetical to the intent of the
Indian Self-Determination. Act.

The SOL opinion conchuded by recommending “that BLA discontinue the fee-to-trust consortiums, as they
are currently structured.”

SUBJECT(S

DISPOSITION
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Case Title Case Number
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i i tium MOU
California Fee to Trust Consortium Related File(s)
Case Location Report Date
Sacramento, California January 24, 2006
Report Subject
Amy Dutschke Interview
DETAILS

On January 18, 2006, Special Agems” andm interviewed Amy Dutschke,
Deputy Regional Director, Bureau of Indian Altairs BIA), Pacific Region Office (PRO), in her
Sacramento, California, office from 0800 to 1115 hours regarding the California Fee to Trust Consortium
Memorandum of Understanding (MOU). Dutschke offered the following information:

In 2000, BIA-PRO had “over 300” fee-to-trust (FTT) applications backlogged. It was not a primary
responsibility of any BIA-PRO employee to process these applications, but rather a low priority, collateral
duty of those employees working within the real estate division. Indeed, it was considered a “big deal”
when an application was processed and adjudicated. The California tribes were unhappy about this large
backlog, therefore BIA-PRO met with the Californian tribes several times in an attempt to figure out a
solution to this issue. As a result of these meetings, former BIA-PRO Regional Director Ron Jaeger and
Dutschke “worked with the tribes” in creating the MOU.

No one person drafted the MOU, but rather it was drafted by a “conglomerate” of persons from the tribes
and BIA-PRO. Tribal counsel participated in drafting the MOU, whereas the Department of the Interior’s
Office of the Solicitor (SOL) was not consulted in drafting the MOU, nor were they asked to review the
final MOU draft. Dutschke does not believe the possibility of having SOL review the document “ever
came up” during BIA-PRO’s discussions about the MOU.

In 2004, BIA-PRO sent a copy of their MOU to the BIA Midwest Regional Office (BIA-MRO) for their
considered use. BIA-MRO had the Field Solicitor review the MOU, which resulted in several
modifications to the document. When asked why BIA-PRO did not request a copy of the modified MOU,
in order to review the SOL’s comments, Dutschke stated she was unaware that BIA-MRO requested such
areview,

Under the MOU, tribes may elect to “re-direct” Tribal Priority Allocation (TPA) funds that are earmarked
for the individual tribes to the FTT program. Each California tribe has the option of joining the FTT
consortium; the minimum TPA donation is $3000 per year, whereas there is no maximum donation.
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Case Number: PI-PI1-06-0091-1
The re-directed TPA funds are used to hire BIA federal, full-time employees who are designated as
“consortium staff.” Their sole duties and responsibilities are to review and process tribal FTT
applications that are submitted by FTT consortium member tribes (tribes which have re-directed TPA
funds into the program). In addition to processing Notices of Application to the public, the consortium
staff reviews the FTT applications’ title status (Realty Specialists) and conducts environmental reviews of
the involved properties (Environmental Specialists). Additionally, Realty Specialists review the
applications for compliance with the criteria listed under Title 25 of the Code of Federal Regulations,
section 151 (25 CFR 151), and make recommendations whether the applications satisfy these criteria.
Finally, once the review process is completed, the consortium staff makes a recommendation to the
adjudicating official whether they believe the application should be accepted into trust or not; according
to Dutschke, “generally, these recommendations are favorable.”

The consortium staff act as facilitators in reviewing the FTT applications; they work closely with the

tribes by informing them if the application is insufficient in a specific area and making recommendations

to the tribes as to what they need to do in order to receive a favorable recommendation. As a general rule,
the tribe members confer with BIA about the application prior to submitting an application. A premium
service is “definitely” being provided to consortium FTT applications; according to Dutschke, “it is
expected,” and the “whole purpose” is to ensure these applications receive a favorable recommendation. —
Dutschke would not refer to the consortium staff as “ministerial” or “paper pushers.”

Once the applications receive a favorable recommendation, the consortium staff prepares the proposed
Notice of Decision for signature by the respective adjudicating official. Generally, an area superintendent
is the adjudicating official for “on-reservation” applications, the regional director is the adjudicating
official for “contiguous” applications, and BIA Washington Central Office (WCO) is the adjudicating
official for “off-reservation” and gaming applications. The BIA-PRO consortium staff processes off-
reservation and gaming applications; however, these applications are ultimately forwarded to WCO for
adjudication. Once adjudication is made, this decision may be appealed to the Interior Board of Indian.
Appeals.

BIA has a “re-occurring request” before Congress for “realty money.” In 2000, BIA’s congressional
appropriations included $323,000 for the hiring of five Full Time Equivalent (FTE), GS-5 positions to
assist with the backlog of FTT applications. This money was divided amongst all PRO tribes as
individual “shares.” Based upon the determined share amounts for each of the tribes participating in the
FTT consortium, $175,000 was directed to the funding of the consortium staff. The total share amounts
for all the tribes that are not members of the consortium ($98,000) was directed to the BIA-PRO’s region-
wide realty fund, to the benefit of all tribes in BIA-PRO (including consortium tribes). The remaining
share amounts, totaling $50,000, were directed to the California Trust Reform Consortium for use by their
member tribes.

The California Trust Reform Consortium was created “around 1998 and includes seven tribes. This
consortium was created in order to organize resistance to the transfer of Indian property, money, and
services from BIA to the Office of Special Trustee (OST). In this consortium, TPA funds are similarly
used to hire four federal BIA employees; approval for this TPA staff funding is located in section 139 of
the 2003 Appropriations Bill.

According to Dutschke, TPA funds are in fact “appropriated funds.” Under the MOU, the TPA funds are
used to hire staff to perform inherently governmental functions as a “direct service” to the tribes. Tribes
have the discretion to use TPA funds in any way they choose; they may choose to have the funds retained
by BIA in order to have BIA perform the services on their behalf (this is mandatory for inherently
FOR OFFICIAL USE ONLY
2



All redactions are based on FOIA exemptians (b)(€) and (b)(7)(C) unless marked otherwise.

Case Number: P1-P1-06-0091-1
governmental functions), or they may choose to request the funds under a PL 638 contract in order to
perform the services themselves. Ifa tribe initially elects to direct their TPA funds to BIA in order to
perform a non-inherently governmental function, and then later decides to request the funds under a PL
638 contract, the BIA employees who were hired to perform the services would then be released by BIA
via a Reduction in Force (RIF). Dutschke acknowledged that if the consortium tribes stop re-directing

TPA funds under the FTT MOU, BIA consortium staff employees would similarly be subject to a RIF.

Supervisory Realty SpecialistF creates a budget determining how the TPA funds will be
utilized under the program. This budget 1s then presented to the Consortium Oversight Committee

(hereinafter “Committee”) for their approval. This all-tribal Committee is comprised of representative
tribal members from various consortium tribes. The Commiitee usually approves the budget; however, in
recent years, the Committee has been loath to approve use of TPA funds for cash awards to consortium
staff.

All current FTT applications are at “some point in the process™ because the consortium staff is capable of
handling each application as they are received by BIA. Prior to the MOU, when there was a large backlog
of applications, the applications were handled in a “first-in-first-out” (FIFO) approach. This FIFO
approach is still utilized by the one realty specialist who haridles all non-consortium applications.

Non-consortium-applications are processed by Realty Specialistq the “most experienced
realty person” in BIA-PRO. In addition to processing non-consortium applications, reviews all

consortium applications once they are completed due to her expertise and knowledge. Using the same
approach that was used for all FTT applications prior to the MOU; processes the non-consortinm
applications as a collateral duty, when she has time to do so.

Consortium staff are full-time, federal employees hired under a competitive announcement. BIA initially
intended to hire 12 positions under the MOU, whereas they currently have 10 positions designated under
the MOU. Seven of these positions are filled, with three vacancies. The currently filled positions are
identified at the following General Schedule (GS) levels:

Grade # of emplovees

GS-13 1 (Supervisory Realty Specialist)

GS-12 2 (Environmental Specialist and Realty Specialist)

GS-11 1 (Realty Specialist)

GS-7/9/11 . 3 (one Environmental Specialist and two Realty Specialists)

Consortium staff receive mainly “on-the-job” training. Any formal training is funded by TPA funds. -

As noted above, if tribes decide to stop re-directing TPA funds to the program, these federal employees
would be subject to a RIF. Dutschke, however, pointed out that the “senior level” employees would not
necessarily be out of a job because they would “bump” lower level employees within the Region, who, in
turn, would bump other lower level employees, and so on. Accordingly, BIA would ultimately need to
lay off several GS-5/7 federal employees in order to offset the loss of the TPA funding currently being
used to fund the GS-13, GS-12, and GS-11 consortium staff positions.

Dutschke stated that, at the time of the MOU’s inception in 2000, she and Former Director Ron Jaeger
discussed the possibility of identifying these consortium positions as term positions (as opposed to FTE
positions). However, it was decided by Jaeger that “he would run the risk” of not making the positions
term in order to better attract highly qualified candidates. Dutschke and Jaeger both reco gnized that .
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: Case Number: P1-P1-06-0091-|
experienced federal employees would not apply to these positions if they were announced as term
positions.

Dutschke was asked if BIA-PRO notified the federal employees working as consortium staff, at the time
they applied for the positions, that these jobs are funded solely by TPA monies. She stated that the
announcements did not indicate that these positions were funded by TPA funds. She did acknowledge
that these positions are more tenuous than other appropriated positions due to their reliance on TPA
funding; however, she pointed out that, with respect to appropriated positions, “loss of appropriations
happens all the time.” She further acknowledged that “most or all” consortium staff, who were already
federal employees prior to transferring to the consortium staff positions, did receive upgrades when they
transferred to their current positions.

The all-tribal Committee is comprised of members of several different consortium tribes. They are not

solely representative of the tribes contributing the most TPA funds, but rather represent tribes that have

the strongest interest in the program. The Committee does not contain any federal employees; however,
the purpose of the Committee is to meet with BIA and discuss relevant issue related to the program.

The Committee did review and provide input in the drafting of the initial Position Descriptions (PD’s) for
the consortium staff positions. The PDs were then classified by BIA’s personnel office. BIA issues the
announcements for vacant positions, receives applications, and produces a list of certified candidates.
BIA officials select an employee from the certified list and then inform the Committee of the selection.
The Committee reviews the selection and makes a favorable or unfavorable recommendation; however,
the ultimate decision whether to select the applicant rests with BIA. Regarding potential conflicts if an
applicant were to be from a consortium tribe, Dutschke stated the consortium staff does not include any
California Indians.

Regarding the MOU’s provision that “recommendations for incentive or star awards will be brought
forward to the [Committee],” generally, the Committee has agreed with BIA’s award proposals for
consortium staff. The Committee did, however, once refuse to approve an award proposed by BIA fora
consortium employee because the Committee did not want to have TPA funds used to pay the cash award.
Since that time, the cash used to pay these awards has come from BIA administrative account funds.

Regarding employee performance, if the Committee has a problem with a consortium employee, they will
contact Supervisory Realty SpecialistLF and discuss their concerns. Consortium staff are aware that
the all-tribal Committee has input in their performance evaluations and potential awards. Dutschke
acknowledges that there could be the perception that the tribe’s input on these awards may influence an
employee’s judgment to favorably recommend a tribes’ application. However, Dutschke claims the
Committee does not perform employee evaluations or ultimately decide who receives an award, but rather
are simply consulted on these matters and make recommendations. The Committee does not “sign off” on
employee evaluations.

Dutschke was asked if she felt the MOU violates Executive Order 12731, Section 101(h), inasmuch as
these consortium employees only perform work for one select group of tribes, to the exclusion of other
tribes. According to Dutschke, consortium staff do not provide any more preferential treatment to certain
tribes (i.e. consortium tribes), to the exclusion of other tribes, than the BIA agencies in Montana who
perform services exclusively for one tribe. She explained that all five BIA agencies in Montana provide
services exclusively to the respective tribe in their service area, to the exclusion of other tribes.
According to Dutschke, the nature of how BIA is structured results in this necessity.
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. Dutschke does not believe the MOU results in an augmentation of funds because the BIA. never received
money from anyone. She did acknowledge that the authority cited in the MOU is “probably not the

appropriate authority.”

FOR OFFICIAL USE ONLY
5



EXHIBIT “J”

Copy of a 26 August 2005 letter from
the California Governor’s legal Affairs
Secretary Peter Siggins responding to
claims made by the Santa Ynez Band of
Mission Indians contained in fee to trust
applications pending at that time and in
which the Band asserted they were THE
ONLY CHUMASH INDIAN TRIBE in
California. That letter contains the
correct historical perspective and
addresses the claimed needs of the
Santa Ynez Band to bring additional
lands into federal Indian trust status in
Santa Ynez.
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the 1830s. memmﬁ#MMmWh&IE”Wpﬂg
hmnpuimmmeimywtofcmrﬁm?ﬁ&!iMMMGfm&ﬁs&
Srate’s sathority over lind use and wxagice—toth of which sre fumdamestsl sitributes of iz
soverd gnty. Such a reanlt would constitots fedoral Interfersnes with the powers Teserved to the
State in 2 panner patently a odds with the iment of e Teath Amendment.

W,hmh’achhﬁnmmummﬂmﬁmﬂmﬁmﬁ&nhdm
taken into twust is beiied by the Counry of Sama Bardaa's present mabiity o complets m@
lmmtman‘bcwlmﬂucmWﬁomm its pending £.9-acre Trust asguisition and
the appaal of the Bures's decision to approve that application by adversely affected residents w
the swrrounding commanity. It is also bebed by tae County' s reguest {in its Angust 19, 2005,
mmmmMTmmﬁsm)MmBmmnmw;&mﬁmﬂ
panding sxecution of an sgreement berween the County sad the Tribe aver it uss and sther

Additionally, as tae County’s comenent Jener demogstrarss, and contrary 1o the Tribe's
asserticns, there are trermendous w0 implications for local government should this property be
saken oW wust. The propenty is commercially 200cd for the most part. In itz application, the

vmaval of e land fram (e tx wits"; and “Jjlurisdictional problsme end
potentd conflics of land use which may arise.” 23 CFR § 18116 02004)

{Ciry of Sherriti, New York v. Oneida Indian Naticn of Now York, 161 LEQZd arp. 1434



Angust 26, 2005
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Tride calcularss oaly the surrent assessed value of the property m calcutanng (he ox loss 1o the
Couvnry. However. the County’s comnent demarstrarse t3a1 if the property were commercial'y
developed, the potendal loss Lo the County would be over frty million dolles. (See, County
cormment attachad herato a3 Exiuibit A ) The eotment alse damonsirates ha even if the
muryw:mm:hv:hp:d.&:lnumhmwnhmswmsfmhﬁﬁﬁs@i&&c
immune from axation m pepetity would be more han 2.3 milhion dollats.

Simyilariy, thers are ngmficant tnplzatiors for non-Tnbal busmesses jocated in the
acjacemt business dismmcr Freed Boo the requurement to pay Swee and locdl property, saiss &md
income taxes, Tribal businesses could plainly undercut pon- Triba) businesses 0 wafair
commercial sdvantage. That thes soncem is real is dewonstrated oy the newspaper wticle
srached berero as Exhibit B, Simply put dore is a0 basis m e RA for confinuing to grant tae
Tribe the political, regiiatory and eccpormic sdvruages of Tust s:ams whea the Tribe’s political
&d economic survival (s 0o longer 2a issue. The Tride does act claim that ik casino and boke!
busipex, which & exampt from Stae aad local axanon, iz insufficere © aliow the Tnbe o
funeon 43 4 trinal government ar io neovide Ror the economic wall-being of it 157 members
indesd the Tribe'z mcoma Bom Hoss rwo businesses aisns by all accounts i able & provide
income disiributions 1o Tribal mambers fut ssbsmntially excesd the average individual income
socormplished s purposc with respect to this Trite,

€. NEPA Beguires that the Buresu not Make & Deekicn ap a Trust
Application Usnl is has Exnmined AN Reasonably Forsseratie Individual
sad Cemulstive Adverss [mpeets au Approval Mignt Have oo the
Environment.

The Tribe"s spplication wxlicaiss tai it Fas no plans o pesform ag ssalysic of e
perangal individus! and curimive adverse mpscts this scguisiton wight bave on the
environmeni. lastsad, the Tribe claims that this project is entitled m = cacegonicsl exzlusion A
wansfer of reguinory sothocty from the Suwee to m Indian tibe ths may have fie consequence
of eliminating regulstory praclusion of & developmen: th is reascmably foresteable compels the
preperation of an snvirommental mmpact statement. (Anacasria Walershed Soc. v Babéiln
(D.D.C, 1954) 871 F. Supp. 475, 482-483, Comeer » Burford (3" Cir 1588) 848 F.24 1430,
1450-1451: Slevra Chub v Pateson (D.CCx 1981717 F 22 1406 1412-1415) In s caee.
wile the Tribe hag 1o appar=yt immeadise plans W develop the Trus: Acgmetion, it has
indicased thar it may develop the property in the favure for commarcial or residential puposes.
Thus, such development, without fill federal or Stare regulatecy contre!, is & ressonable
facssesable consequenss of the approve! of dus Trust Asquisticn and the poumtial individual
ané eumulsove sdverse impacs of uch devsicpment muw be analyzed » o environmaatal



Mr. Jama4 . Flatehey, Superintandent
Aungast 26, 2085

Pag=9

iypact statercent. Further, as noted by the Conary i i comment Jetter, the Bureau has an
ebligatien ¢ consider the wrpact of the virions Tusi acquisitions the Tribe bas pussuec and is
pursuing on # collect!ve rather than a piecemeal basis. The Bureau should not consider the
Tribe’s current spplication @ izoletion but rather in the coptext of it apparent intention 1 pursk
further sequisitions for the sake of the “re-acquisinon of it aberiginal lands ™

CONCLUSION

For the foragoing reascos, the Governor's Offics opposes the Trest Acquisitior. ot this
time 10d requests that the Buresu deny the Tnbe's proposed Trust Acquisition. This scquisition
émmsméﬁﬁmmﬁemmaiaﬂnmﬁﬁthmmw;h
[RA. Thank you for (s opportumity & cosmmem on this epplication

Legal Affairs Secretary
Amachracos



EXHIBIT “K”

Copy of letter sent to the U.S. House of
Representatives, Natural Resources
Committee sent from then County Chief
Administrative Officer Chandra Wallar
responding to the earlier testimony of
tribal Chairman Armenta who claimed
the County refused to negotiate and
respond to a proposed “Cooperative
Agreement” the band had submitted.
CEO Wallar pointed out the absolute
prerequisite for considering the band’s
proposal was the need that it be legally
binding and enforceable by the County.



County of Santa Barbara, California Comments of Hearing:
Reguest for inclusion in Official Record

United States House of Representatives Committee on Natural Resources Subcommittee of
indian and Alaska Native Affairs

August 2, 2012 Oversight Hearing on indian Lands: Exploring Resolution to Disputes
Concerning Indian Tribes, State and Local Governments, Private Land Owners over Land Use
and Development

ubmitted By: andra L Wallar, Coun Ex e Officer. Santa Barbara COY

irengn Young 3nd Ranking Meamber Lugan, on

sanal of the County of 3anta Barbarz, | want

to thank you for the cpporiunity 10 suhrnit writien 1ESTUMOonY for the Subcommitieg’s Svarsight
hearing regarding MW?@?M&%&#M-@?W?W& s PEASWE OTECLSS Y
SOV FOnHDLYS WS or AT UENT IS OT@ S Tr AU TR

The County of Sani3 Barpara Board of Supervisors bas adopited 2 legisiative policy which
formatly supports gcvemme**a—gmem*seﬁt ralations and recognzas the role and urique
intarests of tribes, states; counties, 3nd other incal goeramenis 12 orptact aff members of their
communities and O provide goversmeﬁf{si sapvices and infrastructure beneficial to 3l In
addition, the County reCOgnizas and respects the trikal right of seif-governance, o provide for
1riba mambers and to preseive ¢raditional tribal culture and heritage. In similar fashion, the
County resognizes and promotes Hs owh seif-gowernanie 12 provide for the hegith, safety. and
generat welfare of ait members of cur communties The County supports the full invoivement
of locai prisdictions and afl community members o6 cgues and activities which may ganerata
public health, safety or the environmental mMpacts.

ivolvement of the loca: governmant, genarai pubiic snd techpical consultants o mattars
pertaining 1o future land use and potential davelopment is riticad 1o tha gyerall review of any
project. This proad involverment grovidas thoughtful comphance with Community Plans and the
County's Genaral Flan. faiure to fully engage 3 drverse group of stakeholders i project
developmant, and review, impairs the ability of 3 ol governmant to5 saek appropriaf2
matigation and/or provide critical public sendices B 30 arderly fashion which may have lorg
tarm deletarious impacisona region 1s 3 whole.

The County of Santa Barbara continuously works with the California State Association of
Counties (CSAT) as weil 35 she Mational Association of Counties (NALZ 1O coilectively improve
upon piccassas ie daveiop and conunue gﬂ%;%rnmea;:-fza—ga-fasﬁmenz ralationships Detween

St

fadarai. tribal, stateg, and iocai govemments i+ showld De recognizad that tha County of Santa



Barbara’s position on the need for stakehoider and loca! government involvement is by n¢
reeans unique. Both (SAT and NACo adopted poficies consistent with that of the County of
santa Barbara in public engagement and stakehoider involvement as well as the following

araas:

s Projects that impact off reservation land require review and approvais by the local
jurisdiction to construct improvements consistent with state law and local ordirances
including the California Environmentai Guality Act.

s Tribal government. mitigation of all off reservation IMpacs caused by projects for
services including but not Bmitad to traffic. law enforcement, fire, parks and recraation,
roads, flood controi, transit and other public infrastructure

e Projects wilt be subject o 3 iocal jurisdiction’s health and safety laws and guidelines
inciuding but not Bmited to walar, sewer, fire inspection, fre protection, ambuiance
service, food nspection, and law enforcement.

The County has continuoushy supporied the CSAC and NACo policy positions stating that
judicially enforceable agreements between counties and tribal governments be requirad o
ansure that potential impacts resulting from projects are fully analyzed and mitigatad to the
satisfaction of the surrounding local gavermnments in the iong tarm. Such agraements ensure
that tribat and local governmenis &an fuifill their primary mandate; ensuring the heaith and
safety of those we safve. Without such agresments, and the ability to fully mitigats local
impacts of a triba governmant’s business and davelopment activities, local government’s
abiiity to i fact ensure the heaith and safety of residents is severely compromised.

i addition it i important to notE vrat 33 a result of the severs peanomic issues facing the
Srate of Caiifornia, 3 critical mechanism providing locai goverament with funding 1o mitigats
the impacts of tribsl development and business actidties, the State Special Distribution Fund
(SDF}, has dimirished by over 30%. This places both the health and safety of afl in eopardy.
Santa Barbara County has lost over $750.000 used annually to sustain fire and law
enforcements services as well as maintenance of transportation infrastructuse to mitigate the
impacts of winal musinesses nciuding gamung County policy is that private and public projects
must mitigate the impacls nf their development £ public infrastructurs snd sergices
slitigation is achieved through conditioning of the project o complete infrastructure
improvements and/ar payment of impact fees

2

During the hearing. your comemittes raspactfully posed multiple questions to the testifying
witnasses to gain @ thorough undarstanding of the Santa Barbarz County land use process and

tha ability of the 3anta ¥aez Band of the (humash indians 10 3CCess the land use oT34833



Additional questions wers proffered on the nature and disposition of the cooperative
agreement mentioned by the Tribe ! would like 1o provide you with the County’s perspective
on thase kKey issue 3r2as.

tand Use

Regarding the land use issuas and the 6.5 acre parcel recently taken into trust by the Bureay of
indian Affairs (BiA} on behaif of the Tribe, the County of 5anta Barbara did pot appeal the BiA'S
decision. The County Board of Supenasors considered this itam in open sassion on July 10,
2017, receiving testimony from 48 individuais both for and against an appaal, and votad not to
apceal.

The 5.8 asrss nciudes 3 2. 13 acrg westam portion of the property which s zoned for
-acreationai uses. Tha remaining 5 parcels totaling 477 acres are zoned C-2/MU silowing
camemercial and commercial/resigential mixad uses under the local Santa ¥ner Community
pign. Therefore, 2 museum/cultural center 3nd ratail commarcial uses are attowed m the -
2/Mi zone district with approvaicf a Development Pian by the local Pianning Commissica. The
szeps iy the process for 3 County resicents begn with submital of @ complete appfication.
Aftar staff revdew of project scepe and detscmination of anvironmental impacts 2nd
g tency With community and County Geperzl Plan the project moves to the Counly
slanning Commission for 2 public hearing and dacision on appeoval of the project, including
apgropriate conditions for raitigating impacts. The Planning Commission’s action can be
appealed to the Board of Supervisors within 15 days of their sction. ¥ appeaied, 2 public
hearing would be scheduled at the Board of Supervisors. The County of Santa Barbars Planning
Deveicpment has A0t recaived a project applicatior for 3 proiect in gquestion on tha 69 arres
cwmed by the Santa ¥nez Band of the Chumash indians.

The 1,400 acres that the Tride dasires to take into fust and raferencad during the
Subcommittee hearing is currently zoned AG-1-100 {Agriculture, with 3 minimum garcef size of
100 acresi. Thisfand 8 also in 3 multi-year Agricuiturs Prasenie contract which Bmits the uses
or the property o agricuitural uses. Agriculturai prasenie contracts require the application and
renewa!l of the ;:{a:::;;err{ owner oyer z ten of teealy year peried it exchange for reduced
property taxes.

Under current z00NE, the property can be developed with agriculturai uses, nchuding grazing
and cuftivated agricuiture, without any planning permits. There are 3 number of conditionally
germitted uses oo agricuiturally zoned tangd, including country chubs, golf courses, 3nd schoos.
A permit for these tand uses would e processed as described sbove for Development plans.

i order to change the iand use from agncuiturs 1o aeotner use, such 3s the deveinpment of

housing on the 500 acres, refersncet B s0 s Subcommitieg negring, the owne? sf the property

Lt



would request that the County mnitiate 2 General Plan Amendment. The Planning Commission
would coasider an application and determine whether or not it should be processed. The
Commission would consider factors such as public benefit of the proposed use, consistency
with County Plans and policies. and compliance with the site’s agricultural preserve contract
The Commission’s recommendation forwarded to the Board of Supervisors for the final
decision. It is important to note that, as of this date, the County has not received 3 project
submission for the 1,400 acres in question.

This process allows local government 1o review potential impacts of 3 development which may
nsed to be thoroughly anaiyzad and mitigated. The impacts may include sherff and fire
cervices, traffic and circulation as well as the continued viability of agriculture on a given
property of surrounding proparuies. Ensuring that impacts ars addressed in @ manner which
preserves the heaith and safaty of any community, as well as the present and future quality of
life, is at the foundation of local governmaent.

The Cooperative Agreement

The County Executive Office received 3 draft cooperative agreement from the Sants Yner Band
of the Chumash indians on wrve 1, 2015, Foryour reference, the draft agreement is attached o
shis correspondence. During the Subcommittee hearing, & was stated that this agreemernt was
delivered to the County 7aver 370 days ago with no response.” Given the paramatars of the
federal fee to trust process, i s premature 0 initiate an agreement prior 1o submitiat of 2
formal apglication from she Santz Ynez Band of the Chumash Indians. This was stated to the
wribal representative following raceipt of the agreement. Furthermors, it is my obelief, this
proposal is lacking specific details on development plans for the 1 400 acres and the resulting
impacts upon aebvich both parties couid thoughtfully consider or discuss appropdate miigation.

As noted above, U County of Santa Barbarz suppoOris gavsmment—to—gmmmeﬁt refations
and recognizes the role and unigue interasts of tribes, states, counties, and other locat
governments protect all members of their communitias and 1o provide zovernmentat
serdces and infrastructure penaficiai 1o 3t addition, the County recognizes and respects
the tribal rght of self-govemancs 1o provide for tribal members and to praserve traditicnal
tribal culture and heritags. in similar fashion, the County recognizes and promotes saif-
governance by counties 1o provide for the heaith, safety, and ganeral weifare of ali mambers of
our communities. As 2 local government we welcormne the opporiunity to work collabaratively
with the Tribe and engage those potentially impactad by future development In order ©
faciitate sound land use dacisions that benefit al. Any process that does a0t provide for
nvolvement of ad stakehoiders, including that of the representative local government does 0ot
provide sound long tarm fand usa decisions nor transpacrency i government dacision-making.



to submit writtan rastimony for the Subcommittee’s

Thank you again for the opportunity
oversight hearing regarding WWWW Wéﬁ?ﬁ@ﬁf\}mﬁ

ST EIss OTU FOWHDLE WD T DTN S OT 8 FE OTAOFI00 TOWw
Attachments
¢ Dra®t Cooperative Agreement

e County of Santa Barbara adopted Legislative platform
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