PaGE @1
CADD RANCH
- . F;&i NO, 816 38t88%52 p. §3/0F
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OreicE oF THE ATTORNEY GENERAL

Bai Lot emm
ATTOEMNGET CRBERAL,

Jupe 4, 2002

The Honoreble Mike Thompson
Member of Congress

119 Camnon House Offics Buiiding
Washisgwon, D.C. 20515

Re:  Dry Crpek Ranchensy

Desr Canmm&ﬂ‘bmpscm

[ writs in rssponse 10 vour letier of May 23, 2002, which cancsrns the status of the Dry
Cresic Rancheria, lotated o Sogoma County, and m particular a3ks whether <he Ranchertais
pennissible site for wibal gaming wivities. As you ars 3¢ doubt sware, Indian gauueg is
governed by the Indlan Goming Regulmory Actof 1988, Pub, L. 100-497: 25 USC. §270l &
seq, ('TGRA"™) and, i e case of Class I gaming, is also goverzed by the teuns of & Whal-staze
compact segotiated sursuant w JGRA. The position taken by this efice on venalf of the Stase in
iiugation over related issues conforens to the folowing understanding of the law,

IGRA identifiss "Indian lands" vpot, which gaming may de conducicd as {ollows:
(&)  all izads witkin die lmats of any [ndiag resarvenion; and

(B) gy lands, title 1o which {5 cither heid in trust by the United States for the
benefit of any ladian =ibe or individual, or held by any Indian oibe or individua),
subject to resricton by the United Stares against aiengtion axd over which an
Indian wibe wxercises governmental power.

(25 11.5.C. § 2703(4).)

The wibal-strs compas! enteved into by te Dy Creek Rancherig of Pomo Indings ("the
Trite") and other federaliy-recognized Tibes withis te State of Californis alse limits the
ceastruction of wibal gaming fasiljyes to “Indian lands” as dafined by IGRA, (Compest, § 4.2.)
1f the Rancherig is held by the Unizad States {x fee rather thay o wust for the Indians of the
Raccheria, the propoty is oot 2 sifo eligible for thes conduct of gaming under IGRA.
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In 1864, Congress passed ag Act to provide for the better orgunizztion of Indids Affhes in
Califerma, 13 Stav 39 (1364) ("the Fow Raservations Act™), which, emong othey things,
agthonizad the President w st apart, “at his discretion, sot axceeding four tracty of (and, witkin
the limits of [Calyfornia), to be resinsd by the United Swes for the purposes of Indian
regersarions, which shall be of sutatls exegr for Me sccommeodation of the [ndisns of
‘California’, and skall be [scazed ay rermote from white settlemegts a8 may be found practisable,
having due regard for e urposes or which they are inteaded. (Four Reservations Ace, 13
Stur. at 40, italics sdded.) The effect of the Four Revervatons Act was W place & clexr yumaice!
limis upon the Execurive Branch’s suthonity  asate {pdian reservaticas @ California? Afer
passage of e Four Reservations Act Sie United Swmres made no father effor w aegodate
weaties with Cadifomis’s (adian mibes and, o March 3, 1871, its sulbiority to do so was revoiked
by Congrass. (Ast of Mages 3, 1471, 16 St $66; 28 US.C.§ 71,

In 1891, bewever, Congress provided for the cresticn of a Hmived uznber of additiogal
Cliforsia reservations in the Missian Judians Relief Act which srovided, v relevant pary, oy
selserion by faderal compissioners of "s teassvarion for cack oend or vilsge of the Missiang
[ndisng residing winds [California], sideh resevvamion shall include, 38 Jar as practicabie, the
lapds and villages wiueh have besn in the aonual occupaton and passsayion of said ndiaes, ind
which shall be sutEuiznt in extant 10 meet Welr just requirements.” (Mission indlans Rebef Act,
28 3tat, 712.) The Mission Indians Reliey Act, and other Congressioaal aets that havs
subsequrndy authorized essblishmens of sdditivnal reservadons for specific Californis Indisa

1 Altheugh e comyplicated hiswey of ndian countey in California is beyond the seope
of this letter, it is perdoent © nots that the Califorals Act of Admissisy made 0o provision fr .
reservation by Mg Uaited States of any indias {aad rights and so, oo the wdmission of Caiifornia
to the Union oz equal footing with the original :ases. al) public lands vot disposed of by Axxof
Conzress passed ' the S of Califorsin (Californis Actof Admission, 3 Stas 957 (185C))
Eager w raduce tostlities berween Indizas and the Eupopean tettlers who began thenr
indundaton of Californin during the gold ruisn, Congress sppropriaed 525,600 fur the President
0 appot hune comunissioners o study wie “Calomiy sicaation and negotiete treatias widy dw
various Indiap tibes w Calitornda.” (Act of Ssplevmber 39, 1858, 5 Stat. 544, 558 (1858).) Over
e ensuing 18 months, Coemissionars Berbowr, MeRee and Wozena® met with individualg
whom they then believed 1 ¢ 402 “Iadian chishs and hoadman’™ ¢ negotiszed 3 sevies of 1§
Treutes-—uons o which was ever ratifled iy Coogress, largely due to pressire Som the new
Califorpians, iacluding then-Qoverass McDougad. (See Flushmas and Berbien, dborping
Tie: The Spectal Case of Californta, (1985) 17 Pac. L], 391, 403-02.) The uegotistion of these
freates, e reseltant remeval of Californis ladians from thelr lands, and he subsequent fulue
of Congrass to ratify thuse Tegvies resultsd in homelessness for most of Califorua’s lodiags,
Over tse yeary, thore hnve been severs! stteeapts ' compensate Californiy Indians for e
<(:tmfx5cm;m of their 1e0da. (See, e.g., /ndians of Califernia v, Uniced Staras, 98 Cr CL. 583

1942).)
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mibes, have, by way of Coggrassional excepdons o the Four Reservations Act, increased the
number of reservations i Califorzia. (See gwoenaily St Marte v. United States, 108 P24 876 (9%
Cir. 1940).) For example, the Aubum Iacizn Restoration Act (108 Sut 4533 (1954), 28 US.C,

§ 13004-2(c)) restored the Aubury ludiap Rapcheria to federally-tecognized stams and explicitly
provided that land conveyed to the United States in wust for tie Tribs "shall be papt of the Tribe's
reservition.”

In contrast, the Dry Creek Rancheria was not sstablished ay 2 reservation pursusnt to ag
At of Cangress, but was instesd set agids for Indian usz by the Secretary of the Inferior #8
June 1, 1815, following purchrge of the land under the autharity of the Acts of Juge 21, 1906 (34
Star, 325, 3533), and April 30, 1908 (35 Star, 70, 76.77). Theee Acts did 2ot creats gow
reseryationy, bu tiswead provided for the purchase of "lands” and rvlated improvements for
{ndians not ten living o reservations in te staze, By 1920, more han 100 ek parcels of land
o California wers set aside for Indian use by sxeeative order, comprising appresimarely 632,000
acres, locsiad primarily in regions of desert, mountming ane graxing lands that wers, and oftes
retmadn, rrnote and l-swived o agricwlrure. (Stewwer, Lifigarion and 1er Bfects, i § Hagdbook
or Norte Amevizan Imdians, 735, 707 (R. Hewzer, od., Sraitsoaian i978).) Of thase parcels,
some have subsequendy 2esn "declared” mservatons mdar b2 autharity of the Indiar
Reorgasization Actof 1934, 48 Stac 985, § 7, 25 U.S.C, § €67, The Dry Crvek Raccheeia,
Rowever, i not one of them, Accordingly, it is not 3 "reservaton '

1f the Dry Cosek Rancaeria, which is not 3 reservedon {5 held (o fee by tr United States,
't i5 not st land and 1§ ot curpeatly eligbie for guming, unless it 8 subject to a resmicdon
against alienados. Sioce 1934, he ladisn Recrpapizetion Act of 1934 hay also provided Be
Secretary of the Interior with agthority to zcquire land for Indian wibes and for indrndual
Indians. All land acquited urder the Act “shall be waken & te name of the United Sates in wust
for the Indian wibs or individual lociag for which e lapd i3 acquired ... " (25 U.S.C. § 465.)
Prosupashly, £ the Bureau of [ncian Affairs considers the land to be held in fee by the United
States, it Bas never (ssued 3 oust pawst wider e authority of the Indian Reorgamization Act It
would Bew, presumably, not be held in zust and U5, accordingly, zot eligible for gaming.

While the Dry Creek Rancheria's fes status is significast, o (s IGRA would protubit
tbe Tribe from usicg e property for gamung purposes, IGRA also provides a procedure by
which the land may becoms garming-eligible Tite 2, Usited States Code section 2713,
flustrares Copgress' concerm for balancing the public policy interests of the states aguinat the
interests of Indian tribes in the expansion of goning, Sestion 271§ genenally probibity garming on
lands acquired in tust after the effocve daiz of IGRA. bat provides 2 number of mesningiul

2. It i35 cur understanding thar thers i3 0 restricios against the alienation of ma Dry
Creck Rancheria, Howzver, thig offics has not concucted a title seacch of e property W confirm
that this i3 so.
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cxeeptions 1o this rule. Potepually applicable hers is the so-called “consnltation end consent”
procedure, under which gaming o recoatly-sequired trust lands iy be condusted provided:

(TThe Secreary, after cansuitation with he Indizn tribe and sppropeiate State, and
loca! officials, including cificials of other nearby Indian Tibes, determines thar 3
gaming establishment o newly acquired lands would be in the best intarest of the
Indisn tribe and ity members, and would not be dewimeom! © the swrounding
cozmrumity, buz only if the Governor of the St in which the gaming ativity is
to be conducted coneurs (o the Secretary’s dewmmination.

(25 7.8.C, §27TI9®(IXA).)

In comeiusion, if the Dry Creek Raacheria (s indeed keld in fee by the Urited States, itis
aet curently sligitle for zmming. The Tribe, however, js entitied t seek to have the Rapcheria
made eligibie for guming through thz process of conswtadon and conseat provided fue by 23
US.C §27190))(A). We have sot, sowever, reczived any actification Fom the Bureay of
‘adiza AFxirs that the Trive has submitted an applicaion 10 hsve the Rancherz acepted inve
st

[ st that e foregnicg wdequasely addresses vour questions. Thank you for vour lattar.
AN

BILL LOCXYER
Attoruey Geperal



