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United States Department of the Interior m"
TN,

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240 TSKE&EE&%%
SEP 2 1 2007
Memorandum
To: All Regional Directors —ﬁ
From: Assistant Secresa ﬁ!___,
Subject: September 2007 Checklist for Gaming Acquisitions,

Gaming-related Acquisitions, and Two-Part Determinations
Under Section 20(b)(1}(A) of the Indian Gaming Regulatory Act,

Please find attached a September 2007 revision of the Checklist for Gaming Acquisitions.
This revision replaces the March 2005 Checklist. All pending and future acquisitions for
gaming. gaming-related purposes, and Section 20 two-part determinations should be
processed in accordance with the requirements of the Septemiber 2007 Checklist. The
authority to approve or disapprove requests for the acquisition of land into trust for
gaming and gaming-related purposes remains with the Assistant Secretary for Indian
Affairs in accordance with Secretarial policy issued on July 19, 1990, and our
memorandum of November 9, 2001,

The September 2007 Checklist differs from the previous checklist in only two respects.
First, Section D on the first page is modified to clarify that an application for a two-part
Secretarial determination pursuant to Section 20(b)(1)(A) of IGRA should not be
processed unless the land is already in trust or, if not yet in trust, until after the
publication of a notice to take the Jand in trust has been published pursuant to 25 CFR
151.12. Second, Section ITI of Part 2 is amended to clarify that the preparation of NEPA
documentation should not be undertaken before sither a request has been submitted to
take land in trust vnder 25 CFR 151.9, or, if the land is already in trust, not before the
submission of an application for a two-part determination under Section 20(b}(1)(A) of
IGRA. The changes are redlined in the text of the Checklist for your convenience.

Attachment
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CHECKLIST FOR GAMING and GAMING-RELATED ACQUISITIONS

The Office of Indian Gaming (OIG) is responsible for
Indian gaming functions and activities remaining with, or
delegated to, the Secrefary under the Indian Gaming
Regulatory Act of 1988 (IGRA), 25 U.5.C. §§2701-2721.
The OIG is aiso responsible for the review of
recommendations from Regional Offices regarding
requests for the acquisition of land into trust for gaming
and gaming-related purposes. This function includes
acquisitions either for @ new gaming facility, for the
expansion of a present gaming facility, or for projects
that are essential to the operation of a gaming facility,
such as parking lots or the construction of a waste water
treatment facility serving the gaming establishment. The
following criteria shouid be used to determine whether
the acquisition is gaming-related: (1) |f the land and the
improvements on the fand are going to be used
exclusively to support the gaming facility, the acquisition
is gaming-related; (2) if the land and the improvements
on the land are not used exclusively to support the
gaming facility but the gaming facility cannot operate
without it, the acquisition is gaming-related; and (3) if the
land and the improvements are not used exclusively for
the gaming facility and are not essential to its operation,
but the gaming facility is meraly sharing in infrastructure
imgrovements, the acquisition is not gaming-refated.

In order to assist you in preparing a complete land
acquisition package for review and final action, the CIG
has prepared this checkiist for your use. The checklistis
designed to address the factors found in Title 25, Code
of Federal Reguiations (CFR), Part 151, the
requirements of Section 20 of IGRA, and the
environmental laws which most likely would be
applicable. We also have included information on certain
procedural steps that should be followed to assure thata
complete file of the tribe’s application, information, and
supporting documentation is properly submitted to the
Central Office. These pracedural steps are:

A. Ali requests for the acquisition of land for gaming
must be transmitted to OIG regardless of whether
the land is located on, contiguous to, or off the
applicant's reservation. This directive applies fo
trust-to-trust, restricted-to- restricted/rust, and fee-
to-trust land acquisitions. The authority to approve
or disapprove land acquisitions for gaming and
gaming-related purposes is vested with the
Assistant Secretary - Indian Affairs (AS-1A);
however, the authority to accept title in trust for BIA
is vasted with the Regional Director.

B. The acquisition package submitted to OIG must
contain a complete file of information and
documents which clearly indicates compliance with

25 CFR Pat 151, IGRA, the National
Environmentat Policy Act (NEPA) and other
applicable Federal laws, regulations, and Executive
Orders, The Regional Office's transmittal
memorandum must contain Proposed Findings of
Fact and Conclusions relative to 25 CFR Part 151,
Section 20 of IGRA, and NEPA, and any other
information deemed appropriate by the Regional
Director. Further, it must contain the Regional
Director's recommendations for approvai or
disapproval of the acquisition. For ease in cross-
referencing to specific findings or conclusions, the
acquisition package should be organized with an
index, and all exhibits should be tabbed and
numbered. The initial request or application.
received from the tribe should be kept intact and
tabbed as one exhibif. For example, responses {o
the BIA's request for inputfcomments should be
kept intact and tabbed as a single exhibit, e.g. the
30-day notices to states, county, city, etc. All of
these documents can be under one tab with each
full document manually numbered for ease in
cifation and location. No additicns or deletions
should ba made 1o the tribe's application package.
Any additionat information obtained by BIA offices
to supplement or clarify the tribe’s application
should be maintained separately and should be
identified in a manner that will enable the reader to
readily make a determination as to which office
obtained or prepared the additional information.

The Regional Director mustindependently analyze
the factors, and make independent findings and
recommendations even when the Trike submitting
the application has contracted the realty services
program under Title } of the Indian Self-
Determination and Education Assistance Act
(ISDEA), or has entered into a self-governance
compact pursuant to Title IV of the ISDEA.

When the acquisition is subject fo Section 20
(B)(1)(A) of IGRA, 25 1).S.C. Sec. 2719(b)}{1)(A).
which requires consuitation, a two-part Secretarial
determination, and the concwrrence of the
Governor of tha State, the Regional Director must
first receive notification of the publication in the
Federal Register of the notice required under 25
CFR 151.12 before undertaking the preparation of
a recommendation on whether a gaming
establishment on newly acquired lands is in the
best interest of the tribe and its members and is not
detrimental fo the surrounding community. The
specific factors and consideration for the Section
20 analysis are identified In Part 2 of this Checklist.
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E. When the Regional Director believes thal the
scquisiion satisfies one of the Section 20
exemptions other than (B)(1)(A), the transmittal
memarandum from the Regional Director must so
indicate and must include an analysis establishing
that such an exemption exislts, and include
supporting documentation, ie., an appropriste
Solicitor's O ffice | egal opinion, in the acquisition
file.

F. The completed acquisition package must be
reviewed by the appropriate Regional or Field
Solicitor to ensure that alf legal requirements have
been adequalely addressed.

G. Tne Regional Direclor's Memorandum must
contain a statement certifying that the documents
submitied for the acquisition are copies of the
originga! documents.

PART 4 - LAND ACQUISITION - 25 CFR PART 151
L. 151.3 Land acquisition policy

O A. The Regional Director's Proposed Findings of
Fact and Conclusions must include a
statement and statutory citaiion to the specific
act(s) of Congress authorizing the trust
acquisition, e.g., Section 5 of the Indian
Reorganization Act (IRA), 25 U.S.C. § 465.

Additionally, the Regional Director's Proposed
Findings of Fact and Conclusions must include
a discussion of applicable provisicns in the
tribe’s governing documents authorizing the
tribe to take the requested action.
O B. The Regional Director must include a
staterment that indicates which circumstances
listed in 25 CFR § 151.3(a) support the request
for the trust acquisition.

Il. 151.4 Acquisitions in trust of lands owned in fee
by an Indian

O A. The frust acquisition package must include a
discussion of the ownership status of the
praperty, a legal land survey or other docurnent
that provides an accurate d escription of the
property to be acquired, and a plat or map to
show the distance andfor proximity of the
property to the reservation, the reservafion
boundaries, or to trust lands, whichever is
applicable (see also Part 1, Section VI,

Paragraph A of this Checklist).

. The acquisition package must include a copy
of the resolution of ithe appropriate governing
body of the tibe authorizing the trust
acquisition request and must include a copy or
excerpt of the tribe's governing document, if
any, which identifies the scope of authority for
the tribe's actions. The resolution should
include a request to take the land into trust, the
exact legal description of the property, the
location, the intended purpose, and a cilation
to the applicable portion of the tribe's goveming
document which permits the governing body to
make the request. The legal description of the
property must be identical throughout the
acquisition package. Any discrepancies in the
legat description should be noted and fully
explained.

. The Regional Director must provide an
assurance that the information provided
pursuant to 25 CFR § 151.4 was reviewed and
found to be sufficient. The Regional Director's
sssurance must include a brief summary of the
tribe's history, organization, and governing
practives to illustrate the tribe's operating
standards. Legal issues must be reviewed by
the appropriate Regional or Field Salicitor. A
copy of the Solicitor's opinion or response must
be included as part of the package.

. 15t.5 Trust acquisitions in Oklahoma under
Section 5 of the Indian Reorganization Act

0 A When 25CFR § 151.5 applies, the acquisition
package must include all the information
required under Part 1, Section N of this
Checklist.

IV. 151.6 Exchanges

O A. When25CFR § 151.6 applies, the acquisition
package must include alt the information
required under Part 1, Section N of this
Checklist, in addition to information required in
25 CFR Part 152, if applicable.

V. 151.7 Acquisitions of fractional interests

0O A. When25CFR § 151.7 applies, the acquisition
package must include all the information
required under Part 1, Section Il of this
Checklist.
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VI. 151.8 Tribal consent for non-member
acquisitions

O A. When 25CFR § 151.8 applies, the acquisition
package must include all the information
required under Part 1, Section Il of this
Checklist.

1 B. Acopyofanywritien documentation, such asa
letter or resolution, executed by the ftribe
proposing to acquire land on a reservation
ofher than its own, to the tribe having
jurisdiction over such reservation must be
included as part of the package. This
documentation shouid identify the property

complete explanation of the intended purpose
for the land [151.10(c); (8) a physical
descriptian of the location of the land; (6)
present and past uses of the land; {7) proof of
present ownership, or a description of those
circumstances which will lead to tribal
ownership; (8) a legal description supported by
a survey or other docurent; (9) an indication of
the location and proximity to the ftribe's
reservation, the reservation boundaries or to
trust lands; (10) a plat/map indicating such
incation and proximity of the land to the
reservation; and {11) the tribal resolution. The
tribal resolution must include the information
fisted in Part 1, Section [, Paragraph B of this
Checklist.

proposed for trust acquisition and the parties VIil. 151.10 On-reservation acquisitions

involved in the transaction.

O A. The nofification process will be conducted by

[0 €. The acquisition package must also include a
copy of the written consent of the tribe having
jurisdiction over such reservation for the
proposed acquisition. This documentation
shoutd also identify the property and the pariies
involved in the transaction.

VII. 151.9 Request for approval of acquisitions
0 A. The information required under 25 CFR Part

151 should be organized to provide a compiete
picture of the tribe's request, The Tribes

should be encouraged to submit their requests  © B

in a manner which will facilitate the analysis of
the request. At the onset of a request, the tribe
should be instructed on the nature of the
raqulred submissions which support the
request. Documents received from the tribe
should be kept intact. NO ADDITIONS OR
DELETIONS SHOULD BE MADE TO THE
TRIBE'S APPLICATION PACKAGE. ANY

ADDITIONAL INFORMATION OBTAINED BY o c

BiA OFFICES TO SUPPLEMENT OR
CLARIFY THE TRIBE'S APPLICATION
SHOULD BE MAINTAINED SEPARATELY
AND IDENTIFIED IN A MANNER THAT WILL
ENABLE THE READER TO READILY MAKE A
DETERMINATION AS TO WHICH OFFICE
QOBTAINED OR PREPARED THE
ADDITIONAL INFORMATION. Although thers
is no particular application format required, the
organization of information should follow the
following logical sequence: (1} The
identification of the parties; (2) a citation of the
statutory euthority which authorizes the
acquisition; (3) a statement justifying the need
for the additionad land [151.10(0)]; {4) afull and

letter inviting the state and local governments
having regulatory jurisdiction over the land to
be acquired to provide written comments on
potential impacts (regulatory jurisdiction, real
property taxes, and special assessments}). The
notification letlers should include infarmation
on the location of the proposed gaming facility,
the scope of gaming proposed, and cther
pedinent information which will assist the
consulted officials should they wish to
comment on the proposed acquisition.

151.10{a): The Regional Director must
dstermine that there is statutory authority for
the acquisition. A brief suramary of the specific
statute or acl{s} of Congress should be
provided along with an independent, factual
analysis of the application of such stafutory
authority to the tribe's request. (See Part 1,
Section | of this Checklist).

151.10{b): The Regiona! Direclor must
conclude that the tribe has sufficiently justified
the need for the additional land. The Regional
Director's conclusion should be based on a
factual finding which may be supporied by
independent information, or by information and
evidence provided by the tribe. The tribe may
justify its request by establishing that existing
tribal land is inadequate for gaming because of
size, location, and market conditions. n
support of this contention the tribe may have
developed feasibility or market study, or a
business plan which the Regional Director
should independently review lo determine
whether it supports the tribe's assertions.
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0 D 151.10{c): The Regonal Director must

conclude that the tribe has adequately
described the intended purposes for the land.

151.10(d) NOT APPLICABLE

151.10(e). The Regional Direcior must make a
conclusive statement regarding the impact an
ihe State and any politicel subdivisions
expected to result from remeving the land from
tha tax rolls. The Regional Director will come to
a conclusion on the basis of information
received from the state and local governments
having regulatory jurisdiction over the land to
be acquired, and other independent
information. At the expiration of the required
30-day camment period for State and local
governments, the appropriate BIA official will
prepare a record that indicates the contacts
made and the responses received, and that
includes any other additional comments or
information, The record will also include any
objections made by the conlacted
govemmental entities. The Regional Director
must consider any and all objections, and must
provide an analysis of the merits of specific
objections. The Regional Director will include
any information on the outcome of any
objection referred to the tribe. Copies of the
record on the 30-day notification process shall
be included in the submission to the Central
Office.

. 151.10(f); The Regional Director must include,
in the same manner as described in Part 1,
Section VI, paragraph F of this Checkiist, a
conclusion regarding any  jurisdictional
problems and potential land use cooflicts. The
Regionat Director's conclusion should be
based on information received as a result of
the B IA notification, on information obtained
independently, or on information known about
the jurisdictional issues inherent in the status
of Indian lands. If jurisdictional problems or
conflicts in fand use have been identified,
existing agreements between the tribe and
local jurisdictions resolving these issues should
be included in the acquisition package.

151.10{g): The Regional Director must include
an independerd assessment of the impact on
the BIA should the land be acquired in trust.
The Regional Director should consider the type
of s ervicas required for the land, if any; the
availability of staff to camy out the additional

September 2007
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responsibilities; and such other considerations
which may be relevant in making this
assessment. In the assessment of the impact,
an analysis is required of the intended and
future uses of the property, angd a statement
should be written based on the analysis
indicating the extent to which the BlA Agency
and Regional offices will be impacted by the
proposed trust acquisition. A fully documnented
assessment Is needed lo assess how the
added responsibilities (i.e. leases, rentais,
easements, emergencies, environmeantal
concerns, roads, traffic, etc.) will affect the
present BIA staff. To stale merely that the
BIA's anly duty to the property wilt be routine or
administrative is insufficient. If the applicant
tribe has contracted the realty services
program under Title | of the ISDEA, or has
entered into a self-governance compact under
Title WV of the ISDEA, the Regional Office
should pravide an analysis of the tribe's role in
the supervision/admiristration of the land.

151.10(g): The acquisition package musl
include a pre-acquisition environmental site
assessment, no matter whether the proposed
acquisiion is  discretionary or nhan-
discretionary, as required by 602 DM 2. This
Department Manual release requires the
assessments to be conducted or supetvised by
qualified individuals, as determined by the
Bureau, and provides that assessments will
generally be considered adequate for one year
prior to the date of acquisition, with
docurmented exceplions for real property
located in adverse climatic ar geographical
areas.

With respect to discretionary acquisitions, the
Reglonal Directar must also comply with the
requirements of NEPA and its implementing
regulations. NEPA is codified at 42 U.S.C. §§
4321-4347. The NEPA  regulations
promulgated by the Council on Environmental
Quality (CEQ) are published at 40 CFR Paris
1500-1508. In addition, the Regional Director
must comply with Departmental NEPA
requirements in 516 DM 1-6, as well as the
BlA-specific NEPA requirements in 516 DM 6,
Appendix 4. The Bureau's NEPA Handbook is
published in 30 BIAM Supplement 1. The
Checkiist of Environmental Issues for NEPA
Review of Proposed Gaming-Related Actions
reproduced in Part 2 of this Checklist must be
included with NEPA documents which are
being submifted to the AS-IA for review. A
more detalied description of the pertinent
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NEPA requirements is provided in Part 2,
Section i of this Checklist.

IX. 151.11 Off reservation acquisitions

T A When 25 CFR 151.11 applies, the acquisition
package must include all the infoymation
required under Part |, Section VIII, of this
Checlidist.

O B. The greater the distance the acquired land is
from the tribe’s reservation will require that the
Regional Director's analysis more fully justify
the anticipated benefits to the tribe. The
information obtained under Part 2, Section 1{B)
(best interests factors) of this Checklist may be
considered, if the application requires
submission of this information pursuant to
Section 20 of the IGRA, in anatyzing the tribe’s
application to determine if the acquisition
sufficiently satisfies the anticipated benefit 10
tha tribe. As the distance from the reservation
increasas, the greater the justification will have
to be to support the additional benefits to the
tribe.

0 €. The Regional Director must review the tribe’s
comprehensive economic development plan
required under 25 CFR § 151.11(c), which
specifies the anticipated financiai benefits
associated with the acquisition.

X. 151.12 Action on requests

O A. The AS-1A wilt use the information provided by
the tribe, Superintendent, and Regional
Director to make a decision on the request.
Therefore, the Regional Director must ensure
that the acquisition package is complete in al}
respects to allow for a timely and informed
decision. The package must include all
documents, exhibits, and informalion relied on
or provided in support of the proposed
acquisition. Should the AS-IA decide to
approve the tribe’s application to acquire the
land in trust for gaming, the Central Office wil
publish the required Federal Register notice,

XI. 151.13 Titie Examination

O A. The acquisition package must include an
Apstract of Title or Commilment for Tile
Insurance Policy cavering the property lo be
acquired. The tile evidence must be examined
by the appropriate Regional or Field Solicitor
who must prepare a preliminary titie opinion to

xn. 161,

o A

identify any liens, encumbrances or other fegal
infirmities which may exist. The accuracy of all
legal descriptions must be verified and must
match the legal descriptions of the property
contpined in other documents within the
acquisilion package prior to submission fo the

jate Reglonal or Field Solicitor. Copies
rrespondence or documented contacis
n the Regionat Office and the Sclicitor's
must be included as part of the
acquisition package. A draft of the instrument
veyance must be prepared and provided
to the Solicitor to ensure compliance with all

an Abstract of Title has been submitted
by the tribe for the tille evidence, an appraisal
of the property by the BIA is required. The
appraisal is used to alert the approprate
nal or Field Soliciter of the value of the
property in the event that office does not have
authority to examine tite evidence on property
exceeding the value of $100,000. The
Department of Jusfice is authorized to examine
an Abstract of Titie on the property valued at
$£100,000 or more.

14 Formalization of acceptance

The Regional Director will be notified in writing
of the AS-lA's approval of the acquisition
request and authorized to proceed with the
formal acceptance of the Jand in trust subject
to satisfactory completion of ali litle
requirements, and following expiration of the
30-day period after publication of the Federal
Register notice required under 25 CFR §
151.12. A copy of the final title opinion by the
appropriate Regional or Field Solictor, and a
copy of the approved and recorded
conveyance i nstrument must be provided to
OIGM for inciusion as part of the file.

The appropriste Regional or Field Solicitor’s
approval of the draft conveyance document
must be obtained before a final instrument of
conveyance is prepared and signed. A copy of
the draft conveyance instrumeni should be
included as part of the acquisition package.

. The approved instrument af conveyance must

be recorded in the appropriate BiA title office.
When fee properly is approved for irust, the
approved instrument of conveyance to frust
should also be recorded in the appropriate
county office.
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PART 2 - INDIAN GAMING REGULATORY ACT -
25 U.5.C. § 2719, SECTION 20

Section 20 of IGRA, 25 U.S.C. § 2719, govemns the use
of land acquired in trust when the intended use of the
Jand is for gaming. Section 20 of IGRA prohibits gaming
on lands acquired in trust after October 17, 1988, with
certain exceptions.

The first section of this Part describes the exceptions to
the gaming prohibition on lands acquired in trust after
October 17, 1988. The secend section of this Part
describes the instances when the general prohibition on
gaming on newly acquired lands will not apply to lands
acquired in trust after October 17, 1988, The third
section of this Part describes the responsibility of the BIA
Regional Office regarding compliance with the
requiremenis of NEPA. The fourth section of this part
describes the preparation of the Section 20
docurnentation by the Regional Office for transmiitai to
Central Office.

Al applications for the trust acquisition of land intended
for gaming must be processed with Section 20
considerations in mind. Typically, the acquisition will be
for the construction and operation of a gaming facility.
There will be projects however, which on first impression
may not readily appear to be intended for gaming. For
instanca, if a tribe intends to expand an existing gaming
facility through the addition of a hotel with additional
gaming space thereon, the acquisition should be
deemad to be for gaming. However, if a tribe intends to
expand parking facilities for an existing gaming
establishment, the acquisition shouid not be deemed to
be for gaming because there is no gaming conducted in
the parking lot. Aithough an acquisition for the expansion
of parking facilities would rot be subject to the two-part
determination in 25 U.S.C. § 2719(b)1}(A), the
acquisition is still subject to approval by the AS-IA, as
sfated in PART ONE, above because it is gaming-
related. A fribe's contention that gaming on newly
acquired lands is not prohibited because one or more
exceptions apply will require a conclusive factual and
legal finding that the particular exception does apply to
the trust acguisition.

. Section 20(a), 25 U.S.C. § 2719(a)

This section of IGRA prohibits gaming on land
acquired by the Secratary In trust for an Indian tribe
after October 17, 1988, UNLESS one of the following
gxceptions apply:

0O A Section 20{a){1): The land to be acquired

qualifies as either:

O land that is located within the boundaries of the
tribe's reservation as the reservation existed on
Ocicber 17, 1988, OR

3 land that is contiguous to the boundaries of the
tribe's reservation as the reservation existed on
October 17, 1988. Include documentation
establishing that the land is contiguous and the
appropriate Field or Regional Solicitor's
concurrence with this determination.

O 8. Section 20 ({(a)}{2}(A): The tribe had no
reservation on October 17, 1988, AND the
land is located in Oklahoma, AND:

O theland to be acquired is within the boundaries
of the indian tribe’s former reservation as
defined by the Secretary, (2){A)i). Include an
Office of the Solicitor’s opinion that the land is
within the tribe's former reservation, OR

O the land to be acquired is contiguous o other
land held intrust or restricted status by the
United States for the Indian tribe in Oklahoma,
(2XA)i). Include documentation establishing
that the land is contiguous and the appropriate
Field or Regional Solicilor's concurrence with
this determination.

When the application indicates that the proposed
acquisition of land in Okiahoma is located in the Indian
tribe's "former reservation,” the Regional Director must
provide a legal opinion from the Office of the Solicitor
that the land qualifies as “former reservation lands" and
should be freated as such for the purposes of IGRA.

When the application indicates that the proposed
acquisition is contiguous to other trust land, or to fand
held in restricted status by the United States for the
Oklahoma tribe, the acquisition package must include
documentation of the trust or restricted status of the land
which is contiguous to the proposed acquisition. A plator
map showing the contiguous status of the respective
parcels of land should be inciuded in the acquisition
package. The Regional Director's findings should include
all legal descriptions of the lands (lengthy descriptions
can be noted as attachments, exhibits, efc.), references
to significant dates such as the acquisition date and
approval date of trust status. Any and all facts, historical
and present, which will establish the finding that the
proposed acquisition is contiguous should be discussed
and included in the Regional Director's findings. The
appropriate Regional or Field Solicitor's concurrence that
the land is contiguous myust be included.
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[t €. Section 20 {a)(2){B): The fribe had no
regervation on October 17, 1988, AND the
land is located in a State other than
Oklahoma AND:

1 such land is within the Indian ftribe's last
recognized reservation within the State or
States within which such Indian tribe is
presently located.

When the application indicates that the proposed
acquisition is located within the Indian tribe's “last
recognized reservation,” the Regional Director must
provide documentation that the proposed acquisition is
in the tribe's iast recognized reservation. The Regional
Director's analysis of this issue must include
documentad information relating the history of the tribe
to show that the tribe is presently located in the staie in
which the land proposed for trust acquisition Is located.
A legal opinion from the Office of the Solicitor
addressing this issue must be included.

l. Section 20(b){1), 25 U.S.C. § 2719{(b)(1)

This saction provides that the general prohibition on
gaming on newly acquired lands will not apply under
several circumstances. Because the circumstances
numberad (b}(1)(B) are not fraguently presented,
they are discussed before (b){1}{A).

0 A. Section 20 (b)}{1}B): Gaming can be
conducted on newly acquired land if the
land{s) are taken in trust as part of:

0O a setifement of a tand claim, (b}{(1{BNi); OR

[0 the initial reservation of a newlty acknowledged
Indian tribe given Federal recognition under the
Federal acknowledgment process, (b)(1 ¥B)(i);
OR

[0 the restoration of lands for an Indian tribe
restored lo Federal recognition, {b)(1 KB} iii).

When the application indicates that the proposed
acquisition falls within one of these exceptions, the
Regional Director must provide documentation that the
particular exception is applicable to the case. Copies of
the enabling acts or legislation such as the settlement
act, the restoration act, the reservation ptan, the final
determination of federat recognition and other documen-
tary evidence relating to the iribe’s history and existence
must be included as part of the acquisition package. A
legal opinion from the Office of the Solicitor concluding
that the proposed acquisition comes within one of the
above exceptions must be included.

. Section 20(b}{1}{A}: Gaming can be
conducted on newly acquired fand if the
Secretary:

1 consults with the Indian tribe and appropriate
State, and local officials, including officials of
ather nearby indian tribes, and

0 issues a two-part determination: that the
gaming establishment on newly acquired lands
(1) will be in the best interest of the Indian tribe
and its members, and, (2) wil not be
detrimental to the surrounding cornmunity, and

£ obtains the concurrence of the Governor of the
State in which the gaming activity is o be
conducted in the Secretary's two-part
determination,

The BIA has been delegated responsibility to conduct
the consultation on behalf of the Secretary. The
consultation process must be completed by the Reglonal
Director at the Regional Office level. Consultation will be
conducted by letter inviting the applicant tribe and
appropriate state (inciuding the Govemor), local and
other nearby tribial officials to comment on the proposed
acquisition by addressing questionsfissues relating to
the two-part determination. The consultation letter
should include pertinent information regarding the
proposed tust acquisiion for gaming including
information on the location of the proposed gaming
facility, the scope of gaming proposed and other
information which will assist the consulted officials to
comment on the proposed acquisition. A consultation
letter should always be sent to the Govemor of the State
in which the gaming activity is to be located.

O Appropriate state and local officials inciude the
governor of the state in which the land is ocated
and state and appropriate officials of units of local
governments located within ten (10) miles of the
site of the proposed gaming establishment.

O Nearby triba! officials include the tribal governing
bodies of all fribas with Indian lands located within
50 miles of the site of the proposed trust
acquisition,

The Regional Director may decide that broader
consultation is required, or that another method of
consultation is necessary in addition to the consultation
conducted by letter. When an additional method is
used, the Regional Director must fully describe the
process and the outcome or results, and provide
verification of the use of the process. For exampla, if
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public hearings or meelings were held coples of the
hearing transcripts, minutes or videotapes must be
provided as part of the file. Newspaper articles or other
wrilten verification of the public's response to the
proposed acquisition should also be included to illusirate
public sentiment. Sample letters are attached for your
information. Note that two letters are used - one for the
applicant tribe (13 faclors); and one for the appropriate
State, and local officials, including officials of other
nearby Indian tribes (6 factors). It is recommended that
the ietters be adjusted to reflect the facts of the
fransaction being processed. Also, it is very important
that this process be differentiated from the Part 151
notification process which requires the 30-day notice for
determination of taxation, special assessments,
services, zoning, etc. (151.10(e)).

The Regional Director should provide a minimur of 30
days for the consuited officials to comment and respond
to the consultation letter. In determining the proper
length of the consultation period, the Regional Director
should take into consideration the number of p arties
contacted, the scope and magnitude of the proposed
gaming project, the preliminary indications of public
sentiment, support, opposition, the poteniial impact on
other gaming operations and such other factors which
likely will be issues of concern to the consulted parties.
Additional time may be granted upon written request;
however, the request should provide a good reason for
the additional time.

O Theconsulation letters to the applicant iribe and to
the appropriate state, local and nearby tribal
officials must request specific information useful in
making the two-part determination. The responses
provided, whether they oppose or support the
proposed acquisition, should be supported by
factual data and documentary infermation justifying
the position taken. To assist the Secretary in
determining whether the gaming establishment on
newly acquired land will be in the best interest of
the tribe and its members, the applicant tribe
should be requested to address items such as the
following:

1. Projections of income statements, balance
sheets, fixed assets accounting, and cash flow
statements for the gaming entity and the tribe
prepared in accordance with Generally
Accepted Accounting Principles and Naticnal
indian Gaming Commission standards. There
should be sufficient detail in expenses and
assumptions to allow evaluation of the
accuracy and reasonableness of the
projections. Prajections shauld cover at ieast
the term of any financing or management
agreement, but not less than three years.

2. Projected tribal employment, job training, and
career development, including the basis for
projecting an increase in tribal employment
considering the off-reservation location of the
facility, and the impact on the tribe if tribal
members leave to take jobs off-reservation.

3. Projected benefits to the tribe from tourism and
basis for the projection.

4. Projected benefits to the tribe and its members
from the proposed uses of the increased tribal
income.

5. Projected banefits to the refationship betwean
the tribe and the surrounding community.

6. Possible adverse impacts on the tribe and
plans for dealing with those impacts.

7. Any other information which may provide a
basis for a Secretarial determination that the
gaming establishment is in the best interest of
the tribe and its members, including copies of
any consuling agreements, financial
agreements, and other agreements relative to
the purchase, acquisition, construction, or
financing of the proposed gaming facility, or the
acquisition of the land where the facility will be
located.

To assist the Secretary in determining whether the
gaming establishment on newly acquired land wil
not be detrimental o the surrounding community,
the officials consulied and the applicant tribe
should be requested to address items such as the
following:

1. Evidence of environmental impacts and plans
for mitigating adverse impacts.

2. Reasonably anticipated impact on the social
structure, infrastructure, services, housing,
community character, and land use patterns of
fhe surrounding community.

3, Impact on the econemic development, income,
and employment of the surrounding
cammunity.

4. Cosis of impacts o the surrounding cormrmunity
and sources of revenue fo accommodate
them.

5. Proposed programs, if any, for compulsive
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gambfers and the source of funding.

8. Any other information which may provide a
basis for a Secretanal determination that the
gaming establishment is not defrimental to the
surrounding corranunity.

Consulted officials should be advised that the fact that
an official does not have extensive information or
documented proof on the items listed above should not
prevent the consulted official from addressing the items
to the extent possibie.

Because the impacts of a gaming facility established on
rewly acquired land will be difficult to quantify in
concrete or tangible terms, the officials consulted should
also be invited to address such additional concerns or
factors which they believe more fully demenstrate the
actual or potential impact of the proposed gaming
facility. The consulted officials should not be [imited to
the listed items.

ill, Guidance for preparing NEPA documents for
proposed gaming-related actions

The following information provides general guidelines for
compliance with NEPA in cases involving gaming-related
Federal actions, The Regional Director must comply with
the: requirements of NEPA when  making
recommendations pursuant to the two-part determination
in Section 20(b}{1)(A) of IGRA, even when this
determination is made for lands already held in trust for
an Indian tribe. The NEPA process should not be
initiated before the tribe has filed with the BlA either a
request to take land into trust pursuant to 25 CFR
151.9, or, if the tand is already into trust, an application
for a two-part determination pursuant to Section
20(b)(1)}{A) of IGRA.

NEPA is codified in 42 U.S.C. §§ 4321-4347. Section
102 of NEPA, 42 U.5.C. § 4332, requires ali Federal
Agencies to include in every recommendation or report
on proposals for major Federal actions significantly
affecting the quality of the human environment, a
detailed staternent by the responsibie officiat on: (1) the
environmental impact of the proposed action, {2) any
adverse environmentat effects which cannot be avoided
should the proposal be implemented; (3) alternatives to
the proposed action; (4) the relationship between locat
short-lerm uses of man's environment and the
maintenance and enhancement of long-term
productivity; and (5) any irreversible and irrefrievable
commitments of resources which would be involved in
the proposed action should it be implemented.

In 1978, the Council on Environmental Quality (CEQ)
promulgated regulations implementing NEPA in 40 CFR

Parts 1500-1508. These regulations, which are binding
on all Federal agencies, address the procedural
requirements of NEPA and the proper methods for the
administration of the NEPA process. Further guidance
on NEPA compliance can he found in Department of the
Interior Manual, Part 516, Departmental Manual 516 DM
6, Appendix 4 (augmented by a Federal Regisfer Notice
of July 7, 1995) addresses BlA's NEPA paolicy and
procedures. The BiA's NEPA Handbook is published in
30 BIAM Supplement 1.

The law and regulations defining the parameters of
NEPA are well-defined and explicit The implementing
regulations for NEPA require the use of an
interdisciplinary approach, consultation with all interested
parties, and a speedy commencement of the process
(40 CFR § 1501.2). The NEPA reguiations also require
that the paperwork be concisely written (40 CFR §
1500.4), that the entire process be completed without
delay (40 CFR § 1500.5), and that consideration of
NEPA occur eady in the planning process (40 CFR §§
1501.1 and 1501.2). NEPA documents must be
supported by evidence which is adequate io show that
the agency in queston has made sufficient
environmental analyses (40 CFR § 1500.2(b)). The lead
agency may, if it wishes, set specified page limits and
fime limits for NEPA decuments {40 CFR § 1501.8); the
BIA has so far not chosen to set such limits,

Under the NEPA process there are several levels of
analysis that may be applied lo a particular Federal
action. The level which will eventuatly be chosen for the
analysis is generally dependent upon whether or not an
undertaking could significantly affect the environment
The basic levels are; a categorical exclusion
determination (CX), an environmental assessment (EA),
and an environmantal impact statement (EIS).

O A Federal action may be categorically excluded
from a detailed environmental analysis if it meets
certain crileria, criteria which a Federal agency has
previously determined would have na significant
environmental impact A number of agencies,
including the BIA, have developed lists of actions
which are normally categorically excluded from
environmental evaluation under the NEPA
reguiations. See 516 DM 6 Appendix 4.

O The next level of analysis, the EA, is used fo
determine whether or not a Federal action would
significantly affect the environment (for the
definition of "significantly” see 40 CFR § 1508.27).
(f it would not, the agency can then issue a Finding
of No Significant Impact {(FONSI). The EA is
described in 40 CFR § 1508.9. An EA usually
contains the following infarmation: the need for the
proposed action; the alternatives to the proposed
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action (always including the no-action alternative);
the environmental impacts of the proposed action
and the aiternatives; and a listing of the agencies
and persons consulied.

O If the EA determines that the environmental
consequerices of a proposed Federal undertaking
may be significant, an EIS is prepared. The EIS,
the most comprehensive level of analysis, is
described in 40 CFR § 1502. Proposais for large,
andfor potentially confroversial gaming
establishments should normally require the
preparation of an EIS, especially if mitigation
measures are required to reduce significant
impacts. The EIS shouid discuss the purpose of,
and need for, the action; the alternaftives; the
affected  environment; the  environmerntal
consequences of the proposed action; mitigation
measures, lists of preparers, agencies.
organizations and persons to whom the statement
is sent; an index; and an appendix {if any). ltis also
a good practice fo include in a NEPA document a
large-scale map with a legend, showing the
proposed site in detail. A smaller-scale map with a
jegend, showing the site in relation to the
surrounding features and areas is aiso a desirable
feature of 3 NEPA document.

Following is a Checklist of Environmental Issues for
NEPA Review of Proposed Gaming-related Actions.
The Regional Director must include this Checklist with
NEPA documents which are being submitted to the AS-
IA for review. Diskefte coples of the Checklist are
available from the OIGM upon request.
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OFFICE OF INDIAN GAMING MANAGEMENT
Checklist of Environmental Issues for NEPA Review of Proposed Gaming-related Actions

Title of NEPA Document: Regional Office:

NEPA Document Number: Case File Number: Date;
Prmt Name & Tltle of Lead Area PreparerlRewewer

 Addressed in - Siglllﬁcant R
. Document? | Impact?& [

" - Common Environmental Issues = - Page(s) [No| Yes | No SignatureafﬂlA Field Sﬁég:iai[iéi Datei
ir Quatity (48 CFR 585,29 CFR 1919;134{&). cteyw
Arch: “glcal,lhsmmal&(:ultunl (36 CERBODY_

oty & Tlrmlened & Emlangered Spﬂ:lu {50 ‘CFR]V
wtal Z’one h:m [lSCF'R 03 [V if-gg )

llealﬂ‘l and Snfdy OSHA (29 CFR 191]0—1999)1 wic,.
R 'nx lssues (AIRFA. 25 CFR21L.% m}'

3 owe[l_? CFRHIG 95& 1926.‘?- mcmzus, etr_} .
an-hmnﬁnna ‘W-sm Ismlld. ilqu M or mnﬁﬁed gnsj!

euasesm cm 112117, 40 CFR swm, eic.)l

lmouomlc lssuu tnbe & mher aﬂ'ﬂ:‘tzd pames}v
tormwater Discharges (30 CFR 122.36)%

itikitics I&ug aod Changes
['mhlcnlnr and Pedesirian Tm[ﬁe Issues am! Ch:y_tggs ’

Visual Resources (light pollution, vieg, ﬁcsﬂmlg cu:.)

[Wastewater Trentment & Disposat (40 CFR 1221299

aler initir (surface, ground and drin Iﬁgwa}u)l“

watcroummes Needed andior Aﬂ'ecicd -
ther fv)~ '
ther (speciiy).

® Indicatcs those isues, Bt & winimunt, which must be addressed in sll EAs and ElSes. Other issues must be addressed if they would be affected.

LN ﬁi}mﬁcmu is defized in 40 CFR 508,27, An EA or an EIS must show an assessment of the degree of significance of any expected lmpnct -
individual, cumalabive, direct, indirect, beneficisl, adverse, present, reasonably-foresecable-Tuture, residual and/or sy istic -~ of the
action, $ee 42 USC 7609; 40 CFR 1501.2a and b), 1502.16, and 1508.8; and 516 DM 5.MB). “Cumalative impect” is defined in 40 CF
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IV. Preparation of Section 20 documentation by
Ragicon

This section describes the duties of the BIA Region
Office after completion of fhe Section 20
requirements for the proposed acquisition:

O Upon completion of the eonsultation process, (i.e.
receipt of responses, expiration of allowed
response time), the Regional Director will review
and prepare a summary of the comments and
responses r eceived from the consulted o flicials.
When a response raises an Issue with actual or
?;;tentfal negative implications which may affect a

vorable two-part determination, the Regional
Director will analyze the issue and determine what
action may be appropriate. The Regional Director
should request the applicant tribe tg make an effort
1o resolve the issue. The tribe should be given 30
days to resolve the issue. Additional time may be
granted upon written regquesi; however, the
requester must justify the need for the additional
fime, The Regional Director should also advise the
fribe that failure or reluctance to respond will result
in the Regional Director making conclusive findings
on the issue without input from the tribe.

[0 Upon completion of all actions or acfivities relating
to the proposed two-part determination, includin
an independent analysis of all the information a
factual evidence provided by the tribe and the
parties consulted, the Regional Director must!
prepare Proposed Findings of Fact addressing the
two-part determination and the jtems of infermation
relating to such a determination. The proposed
firdings made and conclusions reached must be
supparied by the facts, supporting exhibits or other
documentation.

September 2007
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The Regional Director's Proposed Findings of Fact
should include an analysis by g;ogram officers (i.e.
social services, law enforcement, finance, environmental
and tribal operations), to ensure that aspects of those
rogram areas have been adequately addressed by the
ibe's application. For example, suppose that the tribe

had indicated that in furtherance of its relationship with

the surrounding community, the tribe and the local
governments will enter into muiual-aid or
crossdepulization agreements to facilitate better police
services. Clearly, the law enforcement staff would
provide a valuable analysis of the agreements and the
merits of the proposal.

The Regional Director's Proposed Findings of Fact
should atso include an analysis of all agreemenits rejied
on to arrive at conclusions on the fwo part determination.
For example, if the management agreement is the
document used to figure projections of Income to the
iribe, the Regional Director's Proposed Findings of Fact
must include an analysis and conclusion regarding the
validity of the finding.

To assure that all important documents and issues are
received and adequately reviewed and considered, the
acquisition package should be organized in such a
manner to allow easy access for review. The information
and exhibits should be tabbed and indexed for @ asy
reference. For purposes of organization, the Regicnal
Director's factual findings relative to the fwo-part
determination should be plaged under the topical
heading identified for each of the two-parts. For
example, the "Best Interest of the Tribe” category should
serve as a fopical heading, and be followed by facts,
findings and conclusions on each factor listed under that

category.





