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Dear Mr. Rydzik:

On request from the California Governor’s Office, we have reviewed and submit on
behalf of the State of California the following comments on the Draft Environmental Impact
Statement (DEIS) for the Big Sandy Band of Western Mono Indians’ (Tribe) Casino and Resort
Project (Project) dated December 2010, prepared by the Bureau of Indian Affairs (BIA). Thank
you for extending the period to comment on the DEIS. Preliminarily, we note that the land
where the proposed Project is located does not qualify as the Tribe’s Indian lands under the
Indian Gaming Regulatory Act (IGRA), 25 U.S.C. § 2701 et seq., and even if it did, the Project,
as currently proposed, would violate the Tribe’s class III gaming compact with California
(Compact). Notwithstanding these defects, we are concerned that the material submitted in the
DEIS does not permit a reasonably objective evaluation of all of the Project’s potential
environmental impacts, both within and outside the rancheria boundaries, as required by the
National Environmental Policy Act (NEPA), 42 U.S.C. § 4331 et seq., and the Compact.

The Tribe currently operates a class Il gaming facility on trust land located within the
Tribe’s 280-acre rancheria in Fresno County. (Ex. 1 at2.) The Tribe proposes to construct and
operate a gaming, hotel and entertainment facility on about 40.82 acres of allotted Indian land
held by the United States in trust for the beneficial interest of Sherill Anne McCabe (McCabe
Allotment), an individual Tribal member. (DEIS at 1-1, 3.5-12.) The McCabe Allotment is
located about twelve miles from the Tribe’s rancheria boundaries. (Ex. 1 at4.) The DEISis a
joint document for use by the BIA to comply with NEPA in its evaluation of a proposed lease
agreement between the Tribe and Ms. McCabe, and by the Tribe to comply with its
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environmental review requirements under the Compact. (DEIS at 1-1 to 1-2, 1-5.) The lease
agreement would grant use of the McCabe Allotment to the Tribe for development of a casino
and related facilities. (Id. at 1-2.) The proposed Project would include construction of a gaming
and entertainment facility with a gaming floor, restaurant and lounge facilities, a 2,000-seat
entertainment hall, a nine-story, 300-room hotel and conference center, a seven-level parking
garage for 3,000 passenger vehicles and twelve busses, a water and wastewater treatment plant,
and a water supply system. (/d. at 1-1, 2-6 to 2-9, 2-14.) The proposed bulldmgs not including
the parking garage, would total about 5 32,000 square feet of floor space. (/d) The DEIS
indicates the Tribe would manage the facility, which would operate twenty-four hours a day,
seven days a week, and attract about 2.2 million “gamers” annually. (/d at 1-2.)

| The McCabe Allotment Does Not Qualify as the Tribe’s Indian Lands Under IGRA

The State previously submitted comments to the National Indian Gaming Commission’s
(NIGC) General Counsel explaining why the McCabe Allotment does not qualify as the Tribe’s
Indian lands under IGRA. The State’s comments are attached hereto as Exhibit 1 and
incorporated herein by this reference. In short, the State believes the record ev1dence suggests
the Tribe does not exercise exclusive jurisdiction over the McCabe Allotment,' and that question
must be definitively resolved by the Department of the Interior before the BIA considers the
lease agreement between the Tribe and Ms. McCabe. (Ex. 1 at 5-9.) More importantly, the
Tribe has failed to demonstrate it exercises governmental power over the McCabe Allotment,
and if it has, that it has done so for an historically significant time period, or at least to a time
predating IGRA’s enactment. (/d. at 10-13.)

NIGC staff counsel prepared a memorandum rejecting the State’s contentions. The
opinion is attached hereto as Exhibit 2 and incorporated herein by this reference. The NIGC
attorney’s conclusions are factually inaccurate and unsupported by law.

Preliminarily, we note that an Indian tribe may engage in class Il and class III gaming
under IGRA only on “Indian lands within such tribe’s jurisdiction.” 25 U.S.C. § 2710(b)(1).
IGRA explicitly defines “Indian lands” to include

(A) all lands within the limits of any Indian reservation; and

(B) any lands title to which is either held in trust by the United States for the
benefit of any Indian tribe or individual or held by any Indian tribe or
individual subject to restriction by the United States against alienation and
over which an Indian tribe exercises governmental power.

" Indeed, the DEIS acknowledges the McCabe Allotment “has historically been used by Big Sandy and
Table Mountain tribal members for hunting and gathering activities.” (DEIS at 3.5-12.)
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25 U.S.C. § 2703(4); see also 25 C.F.R. § 501.12.

First, the NIGC’s attorney erred in finding the Tribe possesses jurisdiction over the
McCabe Allotment. (Ex. 2 at 4-5.) Staff counsel erroneously relied upon the definition of
“Indian country” in 18 U.S.C. § 1151 as the basis for the jurisdictional analysis. While tribal
jurisdiction is generally limited to “Indian country,” which may include off-reservation
individual allotments, see 18 U.S.C. § 1151, the statutory definition of “Indian country” is
distinct from IGRA’s “Indian lands” definition in 25 U.S.C. § 2703(4). The Department of the
Interior, Office of the Solicitor (Solicitor), agrees. See Opinion of the Solicitor, Sampson Johns
Allotment (Sept. 26, 1996) at 4 (“IGRA’s use of the phrase ‘Indian lands’ rather than ‘Indian
country’ indicates that IGRA’s jurisdictional reach is not precisely equivalent to statutes which
refer to ‘Indian country’”) (attached hereto as Exhibit 3).

Staff counsel also failed to give historical perspective to his jurisdictional analysis. In
Rhode Island v. Narragansett Indian Tribe, 19 F.3d 685 (1st Cir. 1994) (Narragansett), the First
Circuit held in a case involving an Indian lands determination under IGRA, that “[a]n historical
perspective is . . . relevant to the ‘having jurisdiction’ inquiry. A ‘longstanding assumption of
jurisdiction . . . not only demonstrates the parties’ understanding of the meaning of the Act, but
has created justifiable expectations which should not be upset . .. .” Id. at 703 n.18 (quoting
Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 604-05 (1977)).

In addition, the opinion omits entirely any discussion about Table Mountain Rancheria’s
claims to the McCabe Allotment. See Miami Tribe of Oklahoma v. United States, S F. Supp.2d
1213, 1218 (D. Kan. 1998) (overturning NIGC Indtan lands determination that failed to address
facts submitted by tribe). The nearby Table Mountain Rancheria apparently owns in fee much of
the property adjacent to the McCabe Allotment (DEIS at 1-1), and claims it has ancestral,
cultural and archeological ties to the allotment, which conflict with the Tribe’s claims to the
parcel (Ex. 1 at 7-8). It is also uncertain whether each successive beneficial owner of the
McCabe Allotment was a Tribal member. (/d. at 8-9.) This uncertainty and Table Mountain
Rancheria’s competing claim to the property necessarily create a factual dispute about which
tribe has jurisdiction, and raises federal policy issues which the Department of the Interior must
resolve by reasoned explanation before determining a particular tribe may conduct gaming on the
subject parcel. That has not happened here and the absence of such a determination is
particularly problematic because it is inherently contradictory for two federally recognized
sovereigns to exercise jurisdiction over the same property, absent explicit congressional
authorization. See 25 U.S.C. § 2710(b)(1) (authorizing Indian gaming only on “Indian lands
within such rribe’s jurisdiction” (empbhasis added)); Williams v. Clark, 742 F.2d 549, 555 (Sth
Cir. 1984). Indeed, the NIGC has twice previously suggested an Indian tribe may conduct
gaming on Indian lands where it “was undisputedly the only tribe exercising jurisdiction over the
land.” NIGC Indian Lands Determination for Buerna Vista Rancheria of Me-Wuk Indians (Jun.
30, 2005) at 7 (citing Memo to NIGC Acting General Counsel Re: Tribal Jurisdiction Over
Gaming on Fee Land at White Earth Reservation (Mar. 14, 2005) (emphasis added)); see also id
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at 12 (“Because the Tribe is undisputedly the only tribe that exercises jurisdiction over the
Rancheria, the Tribe meets IGRA’s requirements that it be the tribe with jurisdiction over the
Indian lands at issue.” (Emphasis added.)). Therefore, the NIGC attorney’s jurisdictional
analysis conflicts with controlling case law and previous opinions by the NIGC and Solicitor,
and therefore should not control here.

The second principal error in the NIGC counsel’s opinion is the finding that the Tribe
exercises governmental power over the McCabe Allotment. (Ex. 2 at 5-6.) Similar to the
junisdictional component of an Indian lands determination under IGRA, the Narraganseit court
plainly stated that meeting the exercise-of-governmental-power criterion “does not depend upon
the Tribe’s theoretical authority, but upon the presence of concrete manifestations of that
authority. Consequently, an inquiring court must assay the jurisdictional history of the . ..
lands.” Narragansert, 19 F.3d at 703 (n. & citation omitted). Thus, the NIGC attorney’s
assertion that, “At least since prior to the enactment of IGRA, the Tribe had the authority to
exercise jurisdiction” (Ex. 2 at 6 n.5), is irrelevant, as the courts clearly require more than mere
theoretical authority.

Additionally, the record evidence fails to demonstrate concrete manifestations that the
Tribe exercised governmental power over the McCabe Allotment, and there is no evidence that it
has done so for an historically significant time period. The State maintains the plain language of
IGRA’s Indian lands definition requires the Tribe to have exercised governmental power over
the property since IGRA’s enactment on October 17, 1988, otherwise the land is ineligible for
gaming and the only means by which an Indian tribe may conduct off-reservation gaming on
newly acquired land is under the exceptions specified in 25 U.S.C. § 2719. (Ex. 1 at 12-13.)

The NIGC attorney relied upon the Tribe’s March 2005 Constitutional amendment as
evidence that it has jurisdiction over any off-reservation allotment beneficially owned by an
individual Tribal member. (Ex. 2 at 5.) But there is no evidence that the Tribe exercised
jurisdiction or governmental power over the property to a point at least predating IGRA’s
enactment, or even under an arguably lesser standard of an historically significant time period,
particularly where the Tribe amended its Constitution in 2005 purporting to expand its
jurisdictional authority just one month before it asked the NIGC to find the McCabe Allotment
constituted its Indian lands. Indeed, none of the evidence cited by the NIGC attorney as proof
that the Tribe provided governmental services to the allotment references a time period when
such activities purportedly occurred. Thus, counsel completely ignored the requirement that
concrete manifestations of governmental power over the allotment must be analyzed in historical
context, and there 1s no evidence to support such a conclusion.

The NIGC attorney’s conclusion that the Tribe exercises jurisdiction and governmental
power over the McCabe Allotment is inconsistent with decisional law and not supported by the
record. Congress did not intend the standard to be so low that after IGRA’s enactment a tribal
government could simply assert jurisdiction over an individual member’s off-reservation
allotment in exchange for a lucrative land lease, and the tribe would immediately obtain
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jurisdiction over the land for gaming purposes. Such a construction would allow unchecked oft-
reservation gaming in complete disregard for IGRA’s prohibition of gaming on newly acquired
land. Therefore, the NIGC attorney’s memorandum is not entitled to any weight here.?

I, As Currently Proposed, the Project Would Violate the Compact

Even if the McCabe Allotment constitutes the Tribe’s Indian lands, which it does not,
then each Project alternative described in the DEIS, except the “No Action” alternative, would
violate the Compact because parts of the Project development would occur on fee land located
outside the Tribe’s rancheria boundaries, and there is no indication that the Tribe would
discontinue operating class III Gaming Devices at its current Gaming Facility. (See DEIS at 1-1,
2-3102-17)

A. Access Road and Water Storage Tank Located on Fee Land

As described in the DEIS, the Tribe proposes to build a 2,000-foot long private access
road across Tribal-owned fee land connecting Millerton Road to the otherwise landlocked
McCabe Allotment, with a 400,000-gallon water tank located on the same fee parcel. (DEIS at
2-7 to 2-8, 2-11.)

IGRA permits a tribe to conduct class 11 or class I1I gaming only on Indian lands located
within the tribe’s jurisdiction, 25 U.S.C. § 2710(b)(1), and a tribe may only conduct class III
gaming in conformance with, among other things, a tribal-state compact, 25 U.S.C. §
2710(d)(1)(C). Here, the Compact limits the Tribe’s authorized Gaming Facilities to those
located on “Indian lands on which gaming may lawfully be conducted under the Indian Gaming
Regulatory Act.” (Compact § 4.2.) The Compact broadly defines a Gaming Facility as follows:

“Gaming Facility” or “Facility” means any building in which Class II1 gaming
activities or gaming operations occur, or in which the business records, receipts,
or other funds of the gaming operation are maintained (but excluding offsite
facilities primarily dedicated to storage of those records, and financial
institutions), and all rooms, buildings, and areas, including parking lots and
walkways, a principal purpose of which is to serve the activities of the Gaming
Operation, provided that nothing herein prevents the conduct of Class III gaming
(as defined under IGRA) therein.

" (Compact § 2.8 (emphasis added).)

According to the DEIS, there is no existing access road and the new access road would be
built exclusively to service the Gaming Facility. (DEIS 2-7 to 2-8.) Without the new road the

? Neither the NIGC nor the BIA has taken a position on the NIGC attorney’s memorandum.
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McCabe Allotment, located twelve miles outside the Tribe’s rancheria boundaries, is landlocked
and inaccessible. (/d. at 3.1-5 (“the portion of the project area on trust/allotment land has no
public access”). Indeed, the DEIS describes the intersection of Millerton Road and the proposed
access road as the “facility entrance” and the “entrance to the property.” (/d. at 2-7.) Because
the road’s only purpose would be to serve the activities of the Gaming Operation, it is an “area”
that falls within the Compact definition of a Gaming Facility, which otherwise must be located
on the Tribe’s Indian lands to avoid a Compact violation.’

Similarly, the water storage tank to be located on the same fee parcel has a single purpose
of serving the activities of the Gaming Operation (DEIS at 2-11), and its construction and
operation in the manner proposed in the DEIS would constitute a breach of Compact. In
addition, the Reduced Project identifies a 250,000-gallon water storage tank that would be
constructed near the water source on private property located about eight miles from the McCabe
Allotment. (/d at 2-15to 2-16.) Although the DEIS is unclear, and we assume for purposes of
this analysis that the “private property” referenced is not the Tribe’s trust land, if the tank were to
be built principally to serve the activities of the Gaming Operation, then it, too, would qualify as
part of the Gaming Facility, and otherwise must be located on the Tribe’s Indian lands to comply
with the law.

B. Number of Gaming Devices

According to the DEIS, the Tribe’s first and third alternatives include the operation of
2,000 “slot machines™ in the new facility. (DEIS at 2-8, 2-15.) But the Compact limits the
Tribe to 2,000 Gaming Devices (Compact § 4.3.2.2(a)), and the Tribe reports that it currently
operates 330 Gaming Devices at its Gaming Facility located within the rancheria boundaries.
Nothing in the DEIS indicates the Tribe intends to close or cease Gaming Operations at the
current Gaming Facility. The Tribe would be in breach of the Compact if it operated 2,000 class
III Gaming Devices at the proposed site and continued class IIT Gaming Operations at the current
Gaming Facility. Without further clarification, the BIA should not approve a lease premised
upon a Project that would result in a Compact violation.

The Tribe’s second alternative, the Reduced Project, provides for the operation of 1,500
slot machines. (DEIS at 2-14.) Thus, the second alternative, and all remaining altematives that
do not contemplate class IH gaming, may be in compliance with the Compact’s Gaming Device

> The DEIS also acknowledges that because the access road would be constructed on fee land it would be
subject to federal, state and local land use regulations. (DEIS at 3.9-2.) It further notes that “[bJecause off-
reservation improvements are not under Tribal jurisdiction, such improvements would be subject to negotiation with
and approval of other govermmental jurisdictions and/or agencies.” (/4. at 5.15-1.)

* For purposes of this analysis, we assume the phrase “slot machines” as used in the DEIS means class I11
Gaming Devices as defined by IGRA and the Compact. 25 U.S.C. § 2703(8); Compact §§ 2.3, 2.6, 4.1.
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limitations, but still would violate IGRA and Compact requirements that gaming only occur on
the Tribe’s Indian lands.

II1. Comments on the DEIS

For reasons discussed below, we believe the Project may have significant environmental
effects not addressed in the DEIS, and the DEIS includes insufficient supporting data or detail to
allow BIA and the State, respectively, to determine whether the DEIS complies with NEPA and
the Compact. Therefore, to comply with the law, the Tribe must either prepare a supplemental
DEIS or Final EIS with additional information and analysis that adequately addresses the
Project’s environmenta!l effects.

A, Applicable NEPA and Compact Standards

The Compact requires the Tribe take appropriate actions to determine whether the Project
will have any significant adverse impacts on the off-reservation environment prior to Project
commencement. (Compact § 10.8.2(a)(2).) Toward that end, the Tribe must “adopt an
ordinance providing for the preparation, circulation and consideration by the Tribe of
environmental impact reports concerning potential off-Reservation impacts.” (/d. at § 10.8.1.)
The Tribe is required to make a good faith effort to incorporate into its ordinance the policies and
purposes of NEPA and the California Environmental Quality Act (CEQA), Cal. Pub. Res. Code
§ 21000 et seq., and to mitigate any and all significant adverse off-reservation environmental
impacts. (/d at §§ 10.8.1, 10.8.2(b)(2).) NEPA and CEQA require an agency to take a “hard
look™ at the environmental consequences of its actions and at possible alternatives. Kleppe v.
Sierra Club, 427 U.S. 390, 410 n.21 (1976); Save Our Residential Env't v. Cify of West
Hollywood, 9 Cal. App. 4t h 1745-52 (Cal. Ct. App. 1992).

B. Aesthetics/Visual Resources

If the Tribe proceeds with any of the action alternatives described in the DEIS, we
encourage it to consider reduced vertical building structures with increased horizontal expanse to
mitigate what the DEIS recognizes would be a significant visual impact and a significant new
source of light and glare. (See DEIS at 4.1-4 to 4.1-6.)

C.  Air Quality

The DEIS fails to consider whether there is a potential to expose off-reservation residents
to odors emanating from the proposed construction and operation of a wastewater treatment
facility. (See DEIS at 3.8-4.) An acceptable environmental impact statement must quantify the
potential odor impact to off-reservation receptors to aliow the BIA, State and public to evaluate
whether the impact would be significant, and identify plant design features that would be
implemented to mitigate the impact.

D. Hydrology, Water Quality and Water Supply
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The DEIS fails to adequately address off-reservation impacts to hydrology, water quality
and water supply. According to the DEIS, because no groundwater sources have been identified
in the Project area, the Project will exclusively utilize an off-reservation water source. (DEIS at
3.8-14.) The sugpestion that there are no groundwater sources in the Project area 1s inconsistent
with findings elsewhere in the DEIS that, “Trenching and excavation during construction may
reach a depth that can expose the water table, creating an immediate and direct avenue for
contaminants to enter the groundwater system.” (Jd. at 4.8-5.) Moreover, despite this
acknowledged impact, there is no analysis of the impact to groundwater resources of nearby
residential or commercial developments, such as the Ventana Hills development. (See id. at 3.1-
5.) An acceptable evaluation would identify groundwater resources in the Project area and
explain, with empirical evidence, why the sources would be insufficient to meet Project
demands, and, if they would be sufficient, how they would be impacted by Project construction
and operation, including a cumulative impacts analysis. This analysis is particularly important
here because the Tribe proposes to truck in potable water from an off-reservation water source
on the Flyin’ J Ranch, located about eight miles northeast of the McCabe Allotment, which
would require up to sixty trucks (120 trips) per day to accommodate projected water needs. (/d
at 2-11.) A trucking operation of this scale would, at minimum, result in significant noise’® and
traffic impacts, and accelerated roadway deterioration. Additional information is required to
determine whether the Tribe’s preferred alternative for trucking water to the Project is warranted.

In addition, the DEIS does not appear to include any data supporting the conclusion that
the Project would require about 150,000 gallons of water per day, or that a 360,000-gallon
reserve for fire suppression would be sufficient. (See DEIS at 2-11.) Nor does the DEIS include
any empirical data supporting the conclusion that a wastewater treatment plant with an average
flow of 100,000 gallons per day and a maximum flow of 200,000 gallons per day would meet
Project needs. (/4. at 3.8-4.) Without such information, it is difficult to evaluate the Project’s
impacts, or the reasonableness of the proposed mitigation measures.

Further, the DEIS is unclear whether a water pump station exists on the Flyin’ J Ranch,
and, if not, whether the property is or could be zoned or permitted for such use. If a County
permit and compliance with the California Environmental Quality Act (CEQA), Cal. Pub. Res.
Code § 21000 et seq., is required for this, or any other, Project component,” then the
environmental review process should not be bifurcated and a revised, combined environmental
impact report should issue. See Stop H-3 Ass’nv. Dole, 870 F.2d 1419, 1427 (9th Cir. 1989).

3 See, e.g., DEIS at 4.10-7 (acknowledging truck circulation could “annoy occupants” at nearby residences).

® For instance, the DEIS acknowledges County approva! and permits would be required to build the
proposed access road. (DEIS at 4.9-1.)
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The DEIS also fails to adequately address wastewater impacts to the local ephemeral
stream. According to the DEIS, after disposal for the approved uses are satisfied, any remaining
surplus effluent—up to 100,000 gallons per day (DEIS at 4.4-9, 4.8-1)—would be discharged
into an unnamed stream on the McCabe Allotment that enters Little Dry Creek about two miles
south of the allotment, which in turn flows about seven miles west to the San Joaquin River. (/d
at 2-10 to 2-11.) Although the DEIS indicates a NPDES permit would be required, and the Tribe
would develop water quality monitoring program to determine whether the planned wastewater
treatment plant is functioning properly (id at 5.8-3), there is no present assessment of the
impacts that a daily discharge of this magnitude would have on the off-reservation environment,
notwithstanding a properly functioning wastewater treatment plant.

E. Land Use and Planning

The acknowledgement in the DEIS that each action alternative would have a significant
impact on existing or planned off-reservation land uses in the Project vicinity during both
construction and operational phases that cannot be mitigated (see DEIS at 4.9-1 to 4.9-2, 5.9-1)
is sufficient justification for the BIA to disapprove the lease agreement, or require the Tribe to
propose a different project consistent with off-reservation land uses surrounding the McCabe
Allotment, or a gaming project within the Tribe’s rancheria boundaries.’

F. Noise

The DEIS fails to consider the noise impacts certain to result from 120 daily water truck
trips to accommodate projected water needs. (See DEIS at 2-11, 4.10-1 to 4.10-7.) In evaluating
onsite truck circulation and loading dock notse, the DEIS indicates, “The expected number of
deliveries, types of trucks, and anticipated delivery times is not yet available.” (ld at 4.10-6.)
But the proposed water truck delivery program (sixty trucks per day, 120 trips daily) would put a
water truck on the road an average of every fifteen minutes, twenty-four hours a day, seven days
a week, Also, it is reasonable to assume that the Tribe can ascertain the type of truck that would
be utilized in this process. Accordingly, the noise impact analysis is deficient.

G. Public Services

The DEIS confirms the Project would result in a significant impact to California
Department of Forestry and Fire Protection (CAL FIRE) resources (DEIS at 4.12-2), but there is
no indication that the Tribe will negotiate with CAL FIRE to mitigate this impact (see id. at 5.12-
1). Any impact to CAL FIRE resources must be mitigated through negotiations with CAL FIRE.

” The DEIS includes no information or data to support the conclusion that an alternative location within
rancheria boundaries would be financially infeasible. (See DEIS at 2-17 to 2-18.)
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In addition, the DEIS indicates the facility will be “outfitted” with a “fire control room
that maintains direct, open line communication with the local fire department” (DEIS at 2-14)
but the room location is unspecified. Locating the fire control room inside the facility could
jeopardize its functionality and purpose, and the Tribe should consult with local or state fire
officials to determine the safest location, particularly given the acknowledgement in the DEIS
that the proposed Project facilities are located in a high fire hazard severity zone, the access road
primarily traverses a moderate fire hazard severity zone, and wildfires are a risk in the area. (/d.
at 3.7-9.)

The State is encouraged that the Tribe will negotiate with Fresno County in good faith to
mitigate impacts to fire, law enforcement, the justice system and health and human services staff
and programs, including funding for gambling addiction awareness and treatment programs.
(DEIS at 5.12-1t0 5.12-2.) At this point, however, there are no assurances that an enforceable
agreement will be reached, and the DEIS omits entirely any mitigation alternatives should the
Tribe and County not reach agreement. Indeed, the DEIS fails to specify or meaningfully
analyze the public service impacts, other than to conclude they would be significant. In any
event, proposed mitigation measures must be described “in sufficient detail to ensure that
environmental consequences have been fairly evaluated. . .. A mere listing . . . is insufficient.”
Neighbors of Cuddy Mountain v. United States Forest Serv., 137 F.3d 1372, 1380 (9th Cir. 1998)
(intermal quotations and citations omitted). Doing so helps to ensure that the agency has taken a
“hard look™ at the environmental consequences of its action. Robertson v. Methow Valley
Citizens Council, 490 U.S. at 352. The mitigation proposed in the DEIS—that the Tribe will
attempt to negotiate a mitigation agreement with the County—fails to meet NEPA’s requirement
that all environmental consequences “have been” fairly evaluated and that mitigation measures
are described in detail. Accordingly, we are unable to reasonably evaluate whether the Tribe’s
efforts to mitigate off-reservation impacts to public services satisfy NEPA or the Compact, and
the suggestion that the impacts will be sufficiently mitigated is currently unsubstantiated.

Similarly, to the extent the DEIS indicates the Tribe will negotiate with the County for an
agreement to mitigate public service impacts, the Compact requires the Tribe to discuss with the
County, if the County requests, mitigation of all significant adverse off-reservation
environmental impacts, not just those affecting public services. (Compact § 10.8.2(a)(4).)

H. Utilities and Service Systems

According to the DEIS, the Project will utilize the American Avenue Landfill for solid
waste disposal, including disposal of asbestos and construction and demolition materials. (DEIS
at 3.16-3.) But the American Avenue Landfill no longer accepts asbestos or construction and
demolition debris: See http://www.fresno.gov/Government/DepartmentDirectory/PublicUtilities/
SolidWaste/Additional+Services/Landfill.htm (last viewed Apr. 11, 2011). In addition, the
American Avenue Landfill is expected to close in twenty years. (DEIS at 3.16-3.) Yet the DEIS
fails to analyze the cumulative impact the proposed Project and other known pending
developments that utilize the American Avenue Landfill might have on the landfill’s expected
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closure date, and how that might impact the off-reservation environment. Accordingly, the
conclusion that the Project will not have a significant effect on this environmental component is
unsupported.

The DEIS also assumes that Pacific Gas and Electric will provide a “will serve” letter for
the Project and that Western Solid Waste will provide trash hauling services for the Project.
(DEIS at 3.16-2.) It is, however, unclear whether these companies are capable of meeting
Project demands during construction and operation. Indeed, the Project’s construction and
operational energy needs are unspecified, rendering uncertain the Project’s impact to off-
reservation energy sources. Because the Project is proposed to be all electric (id), additional
information is needed to evaluate the Project’s individual and cumulative impact on the State’s
electrical grid, particularly during peak summer hours when demand surges, and the energy
conservation measures the Tribe proposes to reduce wasteful, inefficient and unnecessary energy
consumption to mitigate, among other things, what the DEIS identifies as a significant impact
resulting from the generation of harmful greenhouse gas emissions.

L Cumulative Impacts Analysis

NEPA requires an agency to consider the environmental impact that “‘results from the
incremental impact of the action when added to other past, present and reasonably foreseeable
actions regardless of what agency (Federal or non-Federal) or person undertakes such other
actions.” Muckleshoot Indian Tribe v. United States Forest Serv., 177 F.3d 800, 809 (9th Cir.
1999 (citing 40 C.F.R. § 1508.7). An environmental impact statement must, at minimum provide
a “catalog of past projects” and a “discussion of how those projects (and differences between the
projects) have harmed the environment.” Lands Council v. Powell, 395 F.3d 1019, 1027 (9th
Cir. 2005). The cumulative impacts analysis must include sufficient detail to be “useful to the
decisionmaker in deciding whether, or how, to alter the program to lessen cumulative impacts.”
Muckleshoot Indian Tribe, 177 F.3d at 810 (quoting Carmel-by-the-Sea v. United Stales Dep't of
Transp., 123 F.3d 1142, 1160 (9th Cir. 1997).

The cumulative impacts analysis in the DEIS does not evaluate the incremental impacts
from past projects, both Tribal and non-Tribal, federal and non-federal, located within and
outside reservation boundaries or the McCabe Allotment, including, without limitation,
construction and operation of the Table Mountain Casino, with 2,000 class II1 Gaming Devices,
located about one mile west of the McCabe Allotment. (See DEIS at 3.9-2.) A comprehensive
cumulative impacts analysis is critical here given the Table Mountain Casino’s close proximity
to the McCabe Allotment.

IV.  Conclusion
The DEIS appears to be deficient in several areas, necessitating additional information to

fully assess the nature and scope of the Project’s impacts to the on- and off-reservation
environment, and the adequacy of proposed mitigation measures. These comments do not
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constitute the entirety of the State’s comments on the DEIS. Other State agencies with specific
technical expertise may provide additional comments in separate letters.® Thank you for this
opportunity to comment on the DEIS.

Sincerely,

Rﬁh A. PINAL

Deputy Attorney General

For KAMALA D. HARRIS
Attorney General

RAP:gnn

Enclosures

cc: Amy Dutschke, Regional Director, BIA Pacific Region
Elizabeth D. Kipp, Chairperson, Big Sandy Band of Western Mono Indians
Leanne Walker-Grant, Chairperson, Table Mountain Rancheria

SA2003102648
80487407.doc

¥ In particular, we note an encroachment permit or permits from Caltrans may be required for Project
construction and operation, If so, the appropriate CEQA documents will need to be prepared.
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OFFICE OF THE GOVERNOR

September 9, 2005

Via Facsimile (202) 632-7666 & U.S. Mail

Ms. Penny Coleman

Acting General Counsel

National Indian Gaming Commission
1441 L Street N.W._, Suite 9100
Washington, D.C. 20005

Re:  Big Sundy Band of Western Mono Indians
Indian lands determination -

Dear Ms. Coleman:

The Big Sandy Band of Western Mono Indians (Tribe or Big Sandy) has a management
contract pending before the National Indian Gaming Commission (NIGC). On April 19, 2005,
the Tribe supplemented its documentation with evidence it believes demonstrates the proposed
casino site constitutes Indian lands as defined by the Indian Gaming Regulatory Act (IGRA).
The Govemor’s Office of Legal Affairs has reviewed the Tribe’s new information and objects to
the proposed Indian lands determination because there is a significant dispute over whether the
Tribe exercises exclusive jurisdiction over the land. Additionally, there is insufficient evidence
to conclude the Tribe has exercised sufficient historic governmental power over the property to
qualify it as Indian lands under IGRA. We believe that to accomplish IGRA’s purpose, a tribe
seeking to game on an individual allotment must provide concrete evidence it has jurisdiction
and has exerted governmenta] authority over the land for a significant period of time, to a point
at least predaung IGRA’s enactment.

L. Tribal History

In the early twentieth century, Congress recognized the need to address the homeless
Indian issue in California. It passed a series of appropriation Acts on June 21, 1906 (34 Stat.
325) and April 30, 1908 (35 Stat. 70), which provided money to purchase land for residential and
agricultural use for homeless Indians in California. The parcels, which came to be known 2s

GOVERNOR ARNOLD SCHWARZENEGGER ¢ SACRAMENTQO, CALIFORNIA 95814 « (916) 445-2841
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rancherias (Duncan v. Andrus (N.D. Cal. 1977) 517 F.Supp. 1, 2), were populated by small
extended-family groups, or unrelated groups with no specific tribal or racial affiliation.'

The Bureau of Indian Affairs (BIA) reports the United States purchased the Big Sandy
Rancheria in 1909 with funds appropriated under the Act of April 30, 1908. (Exh. A, BIA
Narrative.) The BIA, however, Is unable to locate correspondence directly relating to the actual
purchase, although the agency suggests subsequent correspondence indicates the United States
purchased land for the use of the San Joaquin or Big Sandy Band of Indians, with title retained
by the United States. (Z/bid.) On February 17, 1965, the United States removed the Rancheria’s
occupants [rom the BIA’s list of Indians entitled to receive services, pursuant to an asset
Distribution Plan enacted under the Rancheria Act of 1958 (Pub.L. No. 85-671 (Aug. 18, 1958)
72 Stat. 619), and terminated the Rancheria. (See Tribe's Apr. 19, 2005 letter to NIGC, Exh. A.)
At that time, the Tribe still “had no constitution and bylaws or any other formal type of
organization.” (Jd. at p. 2.) In 1983, a federal court restored the Tribe’s recognition. (See San
Jouguin or Big Sandy Band of Indians v. Watr (N.D. Cal., Mar. 28, 1983, No. C-80-3787-MHP
(Tribe’s Apr. 19. 2005 letter to NIGC, Exh. B); 49 Fed.Reg. 1140-02.) Big Sandy is currently on
the BIA’s list of federally recognized Indian tribes. (68 Fed.Reg. 68180.)

1t 13 our understanding that as of 1999 the United States held 128.83 acres in trust for the
Tribe and individual Tribal members, and such property is located within the Tribe’s
approximately 280-acre Rancheria in Auberry, Califomia. The Tribe and individuals® own the
remaining parcels within the Rancheria in fee.

In 1999, the Tribe and State entered into a Tribal-State Gaming Compact to conduct class
11 gaming under IGRA. (See 65 Fed.Reg. 31189-01.) The Tribe currently conducts class 1T and
class I1I gaming at the Mono Wind Casino, located within the Rancheria.

On February 11, 2000, the Tribe adopted its first formal Constitution. (Exh. B, Big
Sandy Const.) Article I defines the Tribe’s territorial jurisdiction:

The termitorial jurisdiction of the tribe shall extend to all those {ands as shown on
the map of Fresno County Tract No. 2060 recorded at pages 89, 90 and 91 in
volume 22 of the plats, Fresno County Records, and to such other lands as may be
hereafter acquired by or for the tribe.

(/d. atart. L) This description identifies the Tribe’s existing Rancheria boundaries. The Tribe,
however, represents it amended its Constitution on March 28, 2005, to expand the territorial
jutisdiction provision to include ““all Indian country (as now defined by 18 U.S.C. § 1151) held
by or for the benefit of the Tribe or any member of the Tribe, wherever located.” (Tribe’s Apr.
19, 2005 letter to NIGC at p. 12.)

' RG 75 Reno Indian Agency Annual Narrative and Statistical Reports 1912-1924, box 6, folder “Annual Narrative
Reports 1923 Reno Ind. A" 1-31.
~ The State does not knaw whetber the individual fes owners are members, Indians, or non-Indians.
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On June 12, 2004, the Tribe enacted a resolution purportedly “Affirming Tribal
Government Jurisdiction Over Indian Lands of the Tribe.” (Tribe’s Apr. 19, 2005 letter to
NIGC, Exh. P.) The resolution claims to “affirm” that the Tribe exercises “governmental power’
over all the Tribe’s Indian lands,

including all land within the limits of its Rarncheria, all land held in trust by the
United States for the benefit of the Tribe or an individunal Tribal member and all
land held by the Tribe or an individual Tribal member subject to restriction by the
United States against alienation whether within or exterior to the Rancheria.

(/bid.) The resolution further states the Tribe “*has historically provided, and continues to
provide, Tribal governmental services and programs” to its lands. (/bid.) To provide notice to
others that the Tribe exercises “governmental authority” over such lands, the resolution requires
a “No Trespassing” sign to be placed on or near the penimeter of all off-reservation allotments.
(Tbid.)

On December 30, 2004, the Tribe adopted a “Tribal Jurisdiction and Government
Services Ordinance.”™ (Trbe’s Apr. 19, 2005 letter to NIGC, Exh. R.) The ordinance states that

Pursuant to custom and tradition, the tribal government has historically provided
for the general welfare of Tribal Members and weli-being of the Tribe and its
lands and natural resources by extending all jurisdictions, laws, resolutions,
ordinances, and customs and traditions of the Tribe (a) to all Indian Lands . . . of
the Tribe or any Tribal Member within or exterior to the Rancheria, and (b) to all
Tribal Members, whether located within or exterior lo the Rancheria.

(/d. atart. 1.4 D.) The ordinance further suggests that according to “‘custom and tradition,” the
Tribe has “historically™ administered “social, health, housing and maintenance, welfare,
transportation, food-delivery, charity, environmental, security, and other tribal government
services and programs” to all aforementioned lands and members. (Id. at ¢ E.) The ordinance
was intended to acknowledge and approve into Tribal law the Tribe's “longstanding practice . . .
to extend and apply tribal jurisdiction over, and provide tribal government services and programs
to,” its lands and members. (Jd. at art. 2.) The ordinance defines “Indian Lands” to have the
same meaning as the phrase is used in Title 25 United States Code section 2703, with some
additional minimum standards.® (/d. at art. 3, TA)

Recently. the Tribe and Sherrill Anne McCabe, a Tribal member and individual Indian
allottee, executed and submitted for BIA approval a lease agreement granting possession of
McCabe’s allotted property to the Tribe for gaming purposes. The McCabe Allotment is the
parcel on which the Tribe seeks an Indian lands determination.

* o the extent the ordinance purports to expand the mezmng of “Indian lands,” the definition found in IGRA
controls this analysiy.
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Il. McCabe Allotment Title History

From the early nineteenth century, many individual Indians acquired land through the
atlotment process.’ The Indian General Allotment Act of 1887, commonly known as the Dawes
Act, authorized the United States to issue land patents to individual Indian allottees. (Act of Feb.
8, 1887, 24 Stat. 388, codified as amended at 25 U.S.C. §§ 331-334, 339, 341, 342, 348, 349,
354, 381.) An Indian allotment “may either be a parcel held in trust by the federal government
for the benefit of an Indian (a trust allotment) or a parcel owned by an Indian subject to a
restriction on alienation in favor of the United States (a restricted allotment)” (Yankton Sioux
Tribe v. Gaffev (8th Cir. 1999) 188 F.3d 1010, 1022), although the distinction is irrelevant for
Jurisdictional purposes (United States v. Stands (8th Cir. 1997) 105 F.3d 1565, 1572). Congress
ultimately repudiated the allotment practice in the Indian Reorganization Act of 1934 (IRA). (25
US.C. §46!.) IRA application, however, depended upon tribal consent (see 25 U.S.C. § 478),
and the BIA reports the Tribe rejected the IRA in 1935.

The McCabe Allotment is a 40.82-acre trust ailotment patented by the federal
government to Mary McCabe in 1920, subject to a restriction against alienation for 25 years.
(Exh. C.) The property is located about 12 miles from the Tribe’s existing Rancheria in Fresno
County. While the federal patent did not issue until 1920, Mary McCabe died in approximately
1916. (Exh. D.) Nonetheless, in 1922, Mary McCabe’s interest in the allotment passed intestate
cqually to her son, Frank McCabe, and husband, Robert Lewis. (/bid.) Federal documents
suggest Robert Lewis was an “unallotted Chickchansie,” most likely from the Picayune
Rancheria of Chuckchansi Indians in nearby Coarsegold. (Exh. E.) Upon Robert Lewis’ death
in 1943, his interest in the allotment passed to Frank McCabe, making Frank McCabe the sole
beneficial owner. (/bid.) In 1970, Frank McCabe's son, Lester McCabe, inherited exclusive
beneficial interest in the allotment. (Exh. F.) In 1979, Lester McCabe deeded the allotment to
his daughter. Sherrill Ann McCabe, who is the current sole beneficial owner. (Exh. G.)

The McCabe Allotment is located in the Sierra Nevada foothills and is currently
undeveloped. 1t is landlocked without paved access to a main road. The immediately
surrounding properties are also undeveloped pasture owned by Table Mountain Rancheria, Sierra
Foothills Conservancy, Bull Pine Investors and QBS, LLC.® (Exh. H.) As we discuss more
thoroughly below, Table Mountain Rancheria claims it has ancestral ties to the McCabe
Allotment, which conflict with Big Sandy’s claims ta the parcel.

1.  Applicable Law

An Indian tribe may engage in gaming under IGRA only on “Indian lands within such
tribe’s jurisdiction.” (25 U.S.C. § 2710(b).) IGRA explicitly defines “Indian Jands” to include

(A) all lands within the limits of any Indian reservation; and

* For a comprehensive discussion of the zllotment program, see the Indian law treguse by Felix S. Cohen, Handbook
of Federal Indian Law (1982 ed.) 130-143, 612-632.
* Apparently, OBS. LLCis a subsidiary of Caesars Entertainment, LLC.
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(B) any lands title to which is either held in trust by the United States for the
benefit of any Indian tribe or individual or held by any Indian tribe or individual
subject to restriction by the United States against alienation and over which an
Indian tribe exercises governmental power.

(25 U.S.C. § 2703(4).)
NIGC regulations further clarify the “Indian lands™ definition:

(a) Land within the limits of an Indian reservation; or
(b) Land over which an Indian tribe exercises governmenta! power and that is
either-
" (1) Held in trust by the United States for the benefit of any Indian tribe or
individual; or
(2) Held by an Indian tribe or individual subject to restriction by the
United States against alienation, :

Using these standards, we believe the McCabe Allotment is not Indian land over which
the Tribe can exercise exclusive governmental power. Even if the Tribe may exercise
governmental power over the allotment, we do not believe it has sufficiently demonstrated that 1t
does so presently. or for a historically significant time period.

IV.  The McCabe Allotment Fails to Qualify as Big Sandy’s Indian Lands For IGRA
Purposes Because the Tribe Does Not Exercise Exclusive Jurisdiction Over the
Parcel

“A necessary prelude to the exercise of governmental power 1s the existence of
junisdiction.” (Miami Tribe of Oklahoma v. United States (D. Kan. 1996) 927 F.Supp. 1419,
1422, affd. Kunsus v. United States (10th Cir. 2007) 249 F.3d 1213, 1229; see 25 U.S.C. §
2710(b).) IGRA defines “Indian lands™ to include land outside the exterior boundaries of a
reservation or rancheria held by the United States in trust or restricted status for a tribe or
individual member and subject to the tribe’s “‘governmental power.” (25 U.S.C. § 2703(4).) The
Tribe insists the McCabe Allotment is Indian land within its jurisdiction because all Indian
allotments constitute “Indian country,” and tribes possess jurisdiction within “Indian country.”
(Tribe’s Apr. 19, 2005 letter to NIGC at pp. 7-10.) It is true that tribal jurisdiction is generally
limited to “Indian country,” which may include off-reservation allotments (18 U.S.C. § 1151);
however, the statutory definition of Indian country relied upon by the Tribe is distinct from
IGRA’s Indian lands definition.

The Tribe relies primarily upon the Indian country definition found in Title 18 United
States Code section 1151 to include ““all Indian allotments, the Indian tities to which have not
been extinguished . . ..”" (Tribe’s Apr. 19, 2005 letter to NIGC at p. 8, citing 18 US.C. §
1151(3).) As the NIGC previously determined, IGRA’s Indian lands definition is distinct from
Indian country as defined in other statutes. Indeed, in a September 25, 1996, memorandum from
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the Department ol the Interior, Office of the Solicitor, to Indian Gaming Management Staff
regarding the Sampson Johns Allotment—which is attached to the Tribe’s April 19, 2005, letter
to the NIGC as Exhibit L (Sampson Johns memo)}—the NIGC found that “IGRA’s use of the
phrase ‘Indian lands’ rather than ‘Indian country’ indicates that IGRA’s yurisdictional reach is
not precisely equivalent to statutes which refer to ‘Indian country.”” (Sampson Johns memo, p.
4.) Thus, the Tribe's Indian country analysis is misplaced.

The McCabc Allotment presents special circumstances that rebut any presumption in
favor of Big Sandy Tribal jurisdiction.

A. The 1983 Judicial Order

in 1983, the Tribe and the United States entered into a stipulated judgment to restore
federally recognized Indian status to Big Sandy members and their heirs, et cetera, who
participated in the Rancheria’s asset Distribution Plan. (Tribe’s Apr, 19, 2005 letter to NIGC,
Exh. B.) The judgment also restored land within the Rancheria’s exterior boundaries as Indian
country. It specifically states:

The exterior boundaries of the Big Sandy Rancheria, encompassing all parcels
shown on the Map of Fresno County Tract No: 2060 recorded at pages 89, 90 and
91 in volume 22 of Plats, Fresno County Records, except for Parcel 26 of said
Tract. which was sold under the Rancheria’s Distribution Plan, are reestablished,
as 1s the status of said lands as Indian country within the meaning of 18 U.S.C. §
1151.

(Id. atp.2,935)

Notably, the court did not invest the Tribe with jurisdiction over off-Rancheria trust or
allotted lands beneficially owned by individual members. Instead, the judgment carefully limits
land within the Tribe’s former Rancheria boundaries as fitting within the statutory definition of
Indian country. Moreover, rancherias are lands, not governments, held in trust by the United
States for homeless Indians with no specific tribal affiliation. Thus, the Tribe’s recent
Constitutional amendment purporting to expand the Tribe’s territorial jurisdiction to include “all
Indian country (as now defined by 18 U.S.C. § 1151) held by or for the benefit of the Tribe or
any member of the Tribe, wherever located,” does not appear to be a valid extension of Tribal
Jjurisdiction beyond the court’s judgment, which simply reestablished the Rancheria boundaries.
(See Tribe’s Apr. 19, 2005 letter to NIGC at p. 12, italics added.)®

Even though the McCabe Allotment is currently held in trust for a Tribal member,
additional considerations weigh against finding the parcel exclusively within Big Sandy’s
jurisdiction.

" The Tribe’s failure to exclude Parcel 26 from its Constitution’s territorial jurisdiction description (see Big Sandy
Caonst., art. I) ulso appears to contradict the judgment excluding that parce] from reestablishment as Indian country
within the Rancheria boundaries.
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B. Table Mountain’s Claim to the McCabe Allotment Precludes a Determination
That the Property is Big Sandy’s Indian Lands

The Tribe maintains it exercises jurisdiction over the McCabe Allotment because the
beneficial owner is a Tribal member and has been continuously since it was allotted to Mary
McCabe in 1920. (Tribe’s Apr. 19, 2005 letter to NIGC at p. 10.) Table Mountain contends
differently.

Table Mountain has informed the State and the NIGC that it will object to the proposed
land determination because of its ancestral, cultural and archeological ties to the property. (See
Table Mountain’s May 26, 2005, letter to NIGC.) Table Mountain’s exterior Rancheria
boundary is about one mile from the McCabe Allotment and Table Mountain owns in fee several
parcels totaling about 265 acres that are near or adjacent to the allotment. (Exh. H.) Table
Mountain claims Frank McCabe is listed on its 1916 base roll and enrolled members occupied
the allotment until the United States terminated the Table Mountain Rancheria in the 1960s.
Table Mountain also insists the subject parcel contains sacred burial plots and many invaluable
archeological sites, which have been independently verified by a recent university study.
Additionally, Table Mountain maintains it has jurisdiction and asserts govemmental power over
the allotment. although the State does not know to what extent. In any event, there is a clear
factual dispute about whether Big Sandy or Table Mountain has jurisdiction over the parcel.

The State does not, by this response, endorse Table Mountain’s contentions but defers to
the Tribe for substantiation of its claims. At a minimum, however, we believe that the claims
merit investigation and federal resolution before the NIGC can find the parcel is Big Sandy’s
Indian lands.

Case law indicates the federal agency or court that ultimately settles the dispute must
consider the parce!l’s jurisdictional history. In State of Rhode Island v. Narragansert Indian
Tribe (1st Cir. 1994) 19 F.3d 685, the First Circuit held in a case involving an Indian lands
determination under Title 25 United States Code section 2703(4)(B), that a “historical
perspective is also relevant to the ‘having jurisdiction’ inquiry. A ‘longstanding assumption of
jurisdiction . . . not only demonstrates the parties’ understanding of the meaning of the Act, but
has created justifiable expectations which should not be upset . . . . (/d. at p. 703, fn. 18,
quoting Rosebud Sioux Tribe v. Kneip (1977) 430 U.S. 584, 604-605.) Thus, Table Mountain’s
historical claims to the McCabe Allotment must be considered before a determination is made on
Big Sandy’s request.

An Indian lands determination on the McCabe Allotment raises federal policy issues that
necessarily interpret the histories of the Big Sandy and Table Mountain tribes. It is inherently
contradictory for two federally recognized sovereigns to exercise jurisdiction over the same
property. absent explicit congressional authorization. (See Williams v. Clark (9th Cir. 1984) 742
F.2d 549, 555; Native American Church of North America v. Navajo Tribal Council (10th Cir.
1959) 272 F.2d 131, 133 [“Indian nations and tribes are distinct political entities, having
territorial boundaries within which their aunthority is exclusive”].) Indeed, the NIGC has twice
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previously suggested an Indian tribe may conduct gaming on Indian lands where it “was
undisputedly the only tribe exercising jurisdiction over the tand . . ..” (Exh. I, Jun. 30, 2005,
Indian lands determination for Buena Vista Rancheria of Me-Wuk Indians, p. 7, citing
Memorandum to NIGC Acting General Counsel Re: Tribal jurisdiction over gaming on fee land
at White Earth Reservation, dated Mar. 14, 2005, italics added; see also id. at p. 12 [“Because the
Tribe is undisputedly the only tribe that exercises jurisdiction over the Rancheria, the Tribe
meets IGRA's requirements that it be the tribe with jurisdiction over the Indian lands at issue.”
(Italics added.)].)

At this point, Table Mountain’s jurisdictional and historical claim to the McCabe
Allotment precludes a finding that the property is Big Sandy’s Indian lands.

C. It is Uncertain Whether Each Successive Beneficial Owner of the McCabe
Allotment was a Big Sandy Member

The Tribe’s principal argument for jurisdictional authority is that the McCabe Allotment
has continuously been held in trust for the benefit of a Big Sandy member since 1920. (Tribe's
Apr. 19, 2005 letter to NIGC at p. 10.) Because the ;urisdictional inquiry must contain a
historical perspective of the property, it is important in this instance to review the allotment’s
title history 1o help clarify the sovereignty dispute between Big Sandy and Table Mountain.

[A]djudicating the question of whether a tract of land constitutes “Indian lands”
for Indian gaming purposes is “conceptually quite distinct” from adjudicating title
to that land. One inquiry has little to do with the other as land status and land title
“are not congruent concepts’ in Indian law.” [Navajo Tribe of Indians v. New
Mexico (10th Cir. 1987) 809 F.2d 1455, 1475] (quoting Ute Indian Tribe v. Utah,
773 F.2d 1087, 1097 (10th Cir. 1985) (en banc) (Seymour, I., concurring)). A
determination that a tract of land does or does not qualify as “Indian lands” within
the meaning of IGRA in no way affects title to the land, Such a determination
“would merely clarify sovereignty over the land in question.” Navajo Tribe, 809
F.2d at 1475 n.29.

(Kansas v, United States, supra, 249 F.3d at p. 1225.)

To assist the NIGC or any other federal agency tasked with resolving the competing land
claims at issue here, we identify some aspects of the issue of Tribal membership of the McCabe
Allotment’s successive beneficial owners,

Mary McCabe. While Mary McCabe is identified on the original federal trust patent as
“a Mono ludian” (Exh. C), it is unclear whether she was a Big Sandy member, This omission is
critical given the existence of at least two other bands of Mono Indians in the area; namely the
North Fork Rancheria and Cold Springs Rancheria. The Tribe asserts its oral history confirms
Mary McCabe was 2 member but does not offer any supporting declaration.
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Frank McCabe. Frank McCabe is formally listed as a distributee in the Distribution Plan
that effected the Tribe’s termination in 1965, (Tribe’s Apr. 19, 2005 letter to NIGC, Exh. A, p.
6.) According to the Tribe’s Constitution, all distributees or dependent members of distributees
identified in the 19635 Distribution Plan are members. (Big Sandy Const., art. II, § 1(a).) Frank
McCabe’s status as a distributee, however, does not conclusively establish any significant
heirship to Big Sandy bloodlines. Indeed, to qualify as a distributee under the 1965 Distribution
Plan, one need not have been a Big Sandy member, or claim any Mono Indian heritage. Instead,
distribution was available to “’[a]ll Indian families who have continuously resided on the Big
Sandy Rancheria for the two (2) year period immediately prior to May 1, 1963.> (Tribe’s Apr.
19, 2005 letter o NIGC, Exh. A, p. 2.) Thus, any Indian from any tribe who happened to live on
the Rancheria for the established two-year period would have qualified for Big Sandy asset
distribution and suhsequent membership once the Rancheria’s termination was reversed. Indeed,
Table Mountain reports Frank McCabe married a Big Sandy member and at some point moved
onto the Big Sandy Rancheria, which likely explains his presence there and consequential
eligibility for asset distribution.

Frank McCabe 1s also purportedly identified in the BIA’s “1933 California Rollbook,”
with an jdentification number and residence in Auberry. (Tribe’s Apr. 19, 2005 letter to NIGC,
Exh. F.) The Rollbook, however, does not confirm he was a Big Sandy member. (/bid.) The
Tribe also claims he was once a member of its business committee (id. at Exh. G), but the
supporting document is largely illegible and it is unclear which tribe is referenced, including,
whether it 1s even a Mono Indian tribe. The Tribe also offers a member’s declaration claiming
Frank McCabe was a member. (/d. at Exh. I} Nonetheless, Table Mountain likewise contends
Frank McCabe was 2 member of that tribe.

Robert Lewis. As indicated, Robert Lewis was not a Big Sandy member, but possibly a
Chuckchansi member, perhaps from the nearby Picayune Rancheria of Chuckchansi Indians.

Lester McCabe. The Tribe asserts 1t did not always maintain formal enrollment records
but Tribal history indicates Lester McCabe was a member. (Tribe’s Apr. 19, 2005 letter to
NIGC, at p. 5, fn. 3.) Moreover, the Tribal member professing knowledge about Tribal
membership history—including Frank McCabe’s membership—provides no information about
Frank’s son, Lester. In any event, the Tribe offers a '‘Grant Deed to Restricted Indian Land
Special Form,” which identifies Lester McCabe as a Mono Indian but not specifically as a Big
Sandy member. (/d. at Exh. J.) Similarly, Lester McCabe’s Index and Heirship Card, issued by
the BIA, identifies him as a Mono Indian, son of Frank McCabe, and exclusive owner of an
allotment from Frank McCabe originally owned by Mary McCabe, but again there is no
indication he was a Big Sandy member. (/d. at Exh, K.)

The foregoing suggests the tribal affiliation of each successive beneficial owner of the
McCabe Allotment is uncertain. Accordingly, Big Sandy's assertion of exclusive jurisdiction
over the McCabe Allotment because of the parcel’s title history appears tenuous in need of
federal clarification,
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V. The Tribe Has Failed to Sufficiently Demonstrate it Exercises Governmental Power
Over the McCabe Allotment

“In addition to having jurisdiction, a tribe must exercise governmental power in order to
trigger the Gaming Act.” (State of Rhode Island v. Narragansett Indian Tribe, supra, 19 F.3d at
pp. 702-703; see 25 U.S.C. § 2703(4)(B).) We believe that even if the Tribe has exclusive
jurisdiction over the McCabe Allotment, it has not adequately demonstrated that it exercises
governmental power over the property in a sufficient manner, or for a historically significant
time period.

The term “governmental power” is not defined. One of the few courts to address the
issue has held that governmental power over off-reservation allotments may be demonstrated by
evidence showing: (1) whether the area is developed; (2) whether tribal members reside in those
areas; (3) whether any governmental services are provided and by whom; (4) whether law
enforcement is provided by the tribe or the state; and (5) other indicia as to who exercises
governmental power over the area. (Cheyenne River Sioux Tribe v. South Dakota (D.S.D. 1993)
830 F.Supp. 523, 528, affd. (8th Cir. 1993) 3 F.3d 273, 279.)

The Tribe argues the Solicitor for the Department of the Interior does not consider it
necessary for a tribe to demonstrate that it acrually exercised governmental power over a tract of
Indian land, but instead considers it sufficient that the tribe can exercise governmental power if it
chooses to do so: to the extent a tribe actually exercises such power simply weighs in favor of
finding the property to be Indian lands under IGRA. (Sampson Johns memo, p. 6.) Controlling
case law is to the contrary.

In State of Rhode Island v. Narragansett Indian Tribe, supra, 19 F.3d at p. 703, the court
held. “Meeting [the governmental power] requirement does not depend upon the Tribe's
theoretical authority. but upon the presence of concrere manifestations of that authority.
Consequently, an inquiring court must assay the jurisdictional history of the [lands in issue].
[Fn. omitted.] (Y., e.g., DeCoteau v. District County Court, 420 U.S. 425, 442, 95 S.Ct. 1082,
1091, 43 L.Ed.2d 300 (1975).” (Italics added.) In this instance, the Tribe’s evidence of
govermmental power fails to nse to the level of 2 “concrete manifestation™ of that authority for
any historically significant time period.

In June 2004, the Tribe claimed for the first time by official resolution that it has
historically provided govemmental services to allotments located off its Rancheria and owned or
occupied by Tribal members. (See Tribe's Apr. 19, 2005 letter to NIGC, Exh. P.) The
resolution, however, fails to articulate how far back into history the Tribe’s alleged exercise of
governmental power actuaily reached.

In an attempt to establish some measurable proof of historic governmental power over the
McCabe Allotment, the Tribe asserts its members previously used the property—and various
surrounding parcels—for hunting rabbits, deer and other animals, and gathering wild
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mushrooms, acorns and downed wood. (Tribe’s Apr. 19, 2005 letter to NIGC, Exh. L) This
assertion fails to describe when or for how long the hunting and gathering occurred.

The Tribe also asserts Frank McCabe lived on the allotment and maintained a house and
ranch antmals during his residency. (Tribe’s Apr. 19, 2005 letter to NIGC, Exhs. I & M.) It
appears Frank McCabe’s house may have burned down in or around 1960, after which he may
have moved to the Rancheria. (Jd. at Exh. 1.} The Tribe claims its members regularly visited and
inspected the allotment for trespassers, squatters and any damage to or removal of objects from
the land. Apparently, Frank McCabe was concerned about and protective of his land. (/bid.)
The evidence. however, does not specify when or how frequently the visits occurred, what the
“visits™” or “inspections” entailed, whether the members inspected the entire allotment, or more
importantiy, whether they did so on the Tribe’s behalf or with any Tribal governmental power or
objective, or whether they did so based on platonic friendship with the beneficial owner.
Nonetheless, cvidence of Frank McCabe’s concern for his property does not equate to a tribal
governmental concern or exercise of govemmental power over the property.

Nor does the Tribe offer any evidence that Frank McCabe was the only Indian living, or
to have ever lived, on the allotment since it was patented to Mary McCabe in 1920. As
indicated, Table Mountain reports its members lived on the allotment until the 1960s. While one
Big Sandy Tribal member claims he recently became employed as a Tribal security officer and in
that capacity he frequently visits and inspects various off-Ranchena allotments owned or
occupied by Tribal members, including the McCabe Allotment (Tribe’s Apr. 19, 2005 letter to
NIGC, Exh. I). there is no indication when he began inspecting the McCabe Allotment as a
Tribal official, whether he inspected the entire allotment, or what his “inspection” entailed or
discovered. Thus. it is unclear when, if ever, the Tribe actually enforced its laws on the land to
exclude non-Tribal members.

The Tribe also offers several conclusive declarations from Tribal members suggesting the
Tribe provides governmental services and benefits, including inspection by Tribal patrol officers,
sign placement, fence repair, maintenance, monitoring for unauthorized grazing and general
supervision. (Tribe’s Apr. 19, 2005 letter to NIGC, Exhs. M-0.) The current beneficial owner
also acknowledges the Tribe has governmental authority over the allotment and exercises the
authority as needed (id. at Exh. M), although it is unclear how, when, or to what extent the Tribe
has actually cxercised such authority. The Tribe further asserts 2 recent inspection by a Tribal
employee revealed evidence of unauthorized cattle grazing on the allotment and the Tribe
subsequently sealed off any entries through which the cattle may have gained access. (Jd. at
Exh. O.) The declarations, however, are phrased in such a way that it is impossible to ascertain
when the events occurred, how long the Tribe has provided the alleged governmental services, or
in what manner the Tribe has enforced its laws specifically on the McCabe Allotment.

Furthermore, while “No Trespassing” signs are to be posted in plain view on all the
Tribe’s “off-reservation individually owned restricted fee allotments and off-reservation
allotments held by the United States in trust of the benefit of the Tribe or any Tribal member,”
declaring the property to be under Tribal jurisdiction (id. at Exh. P), there is no evidence such a
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sign exists on the McCabe Allotment or, if so, who installed it, where it is located, or how long it
has been there. The Tribe also purportedly requires nonmembers to obtain a permit to enter
restricted trust lands, including the McCabe Allotment (id. at Exhs. O & Q), but there is no
evidence indicating the requirement is routinely enforced.

On this record, we do not feel that the Tribe has provided concrete evidence that it has
historically asserted governmental power over the McCabe Allotment. (See State of Rhode
Island v. Narragansett Indian Tribe, supra, 19 F.3d at p. 703.) Although the Tribe has
reportedly been active since 1909, it may have asserted jurisdictional authority and governmental
power over off-Rancheria land only within the last 14 months. Indeed, the 1965 Distribution
Plan clcarly states the Tribe “has had no constitution and bylaws or any other formal type of
organization.” (Tribe’s Apr. 19, 2005, letter to NIGC, Exh. A, p. 2.) The Tribe’s first formal
Constitution adopted only five years ago did not specify the Tribe’s jurisdiction or governmental
power extended beyond the Rancheria boundanes. (Big Sandy Const., art. L) Thus, it appears
difficult for the Tribe to contend it actually exercised governmental power over the McCabe
Allotment before 1963, or even 2000. Moreover, the Tribe’s recent legislative acts do not
provide concrete proof that the Tribe actually exercised historic governmental power over the
MecCabe Allotment.

VI.  To'the Extent IGRA Requires a Tribe to Demonstrate it Has Exercised
Governmental Power Over Claimed Indian Lands For a Historically Significant
Time Period, Big Sandy Fails to Meet This Requirement

The Indian lands definition in section 2703(4)(B) includes “any lands title to which is
either held in trust™ for “any Indian tribe or individual . . . and over which an Indian tribe
exercises governmental power.” (25 U.S.C. § 2703(4)(B), italics added.) The italicized words
indicate this 1s a temporal definition as of IGRA's enactment and that section 2719(b)(1)(A) is
the sote means by which an Indian tribe may game on after-acquired land, or land on which it
asserts jurisdiction and governmental power after October 17, 1988.

Our interpretation of section 2703(4)(B) to include a temporal limitation is consistent
with a previous memorandum from the Associate Soicitor, Division of Indian Affairs, to the
Assistant Secretary of Indian Affairs, regarding an Indian lands determination concemning
“restored lands.” Upon reconsideration, the Department concluded that interpreting

the restored lands provision without temporal or geographic limitations would
give restored tribes an unintended advantage over tribes who are bound to the
limitations in IGRA that prohibit gaming on lands acquired after October 17,
1988. Moreover, we believe that, in examining the overall statutory scheme of
IGRA, Congress intended some limitations on gaming and restored lands.

(Exh. I, Confederated Tribes memo, p. 4.) The Department specifically referenced IGRA’s
effective date, October 17, 1988, as an inherent temporal limitation for establishing reservation
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boundaries within which gaming could be conducted. (/bid. [“IGRA provides certain ternporal
(1.e., the October 17, 1988 limitation for reservation boundaries) . . . limitations’].)

Although restored lands are not at issue here, the interpretation of IGRA to include
temporal limitations applies with equal force to the requisite exercise of governmental power
under section 2703(4)(B) before a parcel may be found to be Indian lands for gaming purposes.
Any other construction would produce a result that is at odds with IGRA’s purpose and Federal
Indsan law policy of promoting tribal economic development, tribal self-sufficiency, and strong
tribal government. (See 25 U.S.C. §§ 2701(4), 2702(1).) Interpreting the governmental power
provision without temporal standards would encourage tribes and investors to stretch IGRA’s
boundaries, and give certain tribes an unintended advantage over tribes who are bound by
IGRA’s after-acquired lands provisions. We do not believe such a result was intended when
IGRA was enacted.

Thank you for considering our views on this important matter.

Sincerely, - ]

tiphars it
STEPHANIE K. SHIMAZU
Deputy Legal Affairs Secretary

Enclosures:  Exhibit List
Attachments

cc: Chairperson Connie Lewis, Big Sandy Band of Western Mono Indians
Chairperson Leanne Walter-Grant, Table Mountain Rancheria
Padraic I. McCoy, Esq. Holland & Knight LLP
Jerome L. Levine, Esq, Holland & Knight LLP
Daniel E. Casas, Esq.
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Exhibit List

BIA Narrative

Constitution of the Big Sandy Band of Western Mono Indians

March 29, 1920, Patent to Mary McCabe

October 6, 1922, probate documents regarding Mary McCabe’s estate
July 6, 1943, probate documents regarding Robert Lewis’s estate

May 14, 1970, Order Approving Will and Decree of Distribution for Frank McCabe’s
estate

. February 2, 1979, Deed to Restricted Indian Land Special Form

. Area maps

June 30, 2005, Indian lands determination for Buena Vista Rancheria of Me-Wuk Indians
December 5, 2001, Department of Interior Memorandum re Confederated Tribes of Coos,
Lower Umpqua & Siuslaw Indians proposed gaming on Hatch Tract in Lane County,
Oregon

Articles and publications



Exhibit A



08/30/2005 09:18 FAX '
. 918 930 3780 BIA CENTRAL CAL AGENCY doo2
N —

1. Narrative statement concarning the acquisition of the
Rancherla, covering the date of purchase, purchase authori-
ty, purpose of purchase, group(s) for whom the land was pur-—
chesed, etc.; please include copy of title documents and uay

memoranda or correspoandence baariug omn whether the Rancharila
was Intended to be held in trust.

The Big Sandy Rancheria was purchased in 1909 with funds
appropriared under the Act of April 30, 1908 (35 Stat. 70, 76)
“for the use of the Inaians in Caljifornia..,.". While this offlce
has not been able to locate correspondence directly relating ta
the acrual purchase, subsequent corragpondence teflects that 1irc
was purchased by the United drates for the use of the San Joag:in
or Rig Sandy Band of Indians, with title retained in the nane tf
the Unjited States. See attachments 2, 5, 6, and 12 under Title

Evidence.

In 1915, because the Northern Czlifoxnia Baptist Conventiou
(who owned adjscent land) had {padvertently erectaed buvildings
upor a portion of the property belonging to the U.S., it vas then
proposed that the Baptist Conventlom exchange some of i1ts own

\
property for tan acres of the goverument's laund. Afrer considexr—
arion, the proposal was notl acceptad, however, by Secretarial
Order, the Baptist Convention was allowed to occupy the proper:y
for "mission purposes” with the understanding that the use vested
no right, ritle, or interest to the Baptist Conventiou. Seae

attachuent 5 under Title Evidence.

Subsaquently, the Northern Califcrnia Baptistc Convention
transferred all of thelr property L0 the American Baptist Homei

Mission Soeiety and requested approval by the U.S. concerning
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the property at Big Sandy. On November 17, 1936, Secretarial
approval was granted. See attachment Ro., 10 under Title

Evidence.,

In light of the termimal legislation duuing the 50's, it
appears the Missilon Society becawme concerned about the
disposition of the lands upon which their church had placed
improvements. Officials of the Mission Soclery and Congressmar
Sick had deliberated s proposed land exchange and presented thi
proposal to the BIA on several occasionse. By letter dated
May 14, 1959, (atrachment No. 15 of Miscellaneous Correspondence)
the Big Sandy group was asked to give theilr opinion about the
exchange and were offered an alterunztive to the proposal. The
negoriations apparently continued for some time after cthat, but.,
eventually, all parties agreed to an exchange and mppropriate
legislation was introduced and passed. See attachment 3 and 4

undery Title Evidence.

The land exchange muthorized by the Act of August 10, 1981,
batween the United States and the Missiom Society, left =a tota.
bf 2.5 acres still affecred by the "mission reserve”. Pursuant
Lo deleg;ted'aﬁthority, the remaining mission reserve was revcled
by the Sacraumento Area Divtector in 1967 thereby restoring clea:
tictle to the 2.3 acres in the United States, See attachment 1

under Titrle Evidence.

By Secratarial Order of Junme 15, 1370, the same 2.5 acTes

was relinquished by the United States (Assistant Secretary of
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Interior, Harrisen Loesch, Public Land Management) with title
thereto to be conveyed to the Big Sandy Assocliation in eccordan:e
with the approved distributdion plan and as was authorized by tte

Ranchexria Act. Sma artachment 15 under Title Evidence.

Based upon the above events and the correspondence acrtachec
hereto, there seems to be no evidence which implies that the
subject rancheria lands were 1ntend;d to be held “in trust” fox
the San Joaquin or Big Sandy Band of Indimms. It should be Juln
noted, however, that the Indians were consulred whea che laud
exchange was infttally proposed in the lste 50's, and the exist-
ing "peneral ccuncil” passed a resolutiom concurriang with
approval of the land exchange. See attachment No. 4 under Tribal

Resoluticns.

The record reflects that there were no forwal land assign-
ments, hence, the eligibility criteria established by the Auber:y
Indian Council for determining distriburees was;: “All Xndian
families who have continuocusly resided ou the Big Sandy Rancher:ia
for the two (2) year perliod ilwmmediately prior to May 1, 1963"
(see the discriburiomn plan). Initially, residence om the
rancheria was suthorized bam=ed on an individuval's need (seae
letters of November 9, 1933 gnd Janugry 1D, 1934, attachment 7
and 8 of Title Evidence) and there appears to have been no rege:d

for tribal affiliaction.
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2. Copy of orpganic documents for the Auberry Indian Council a:ud
the Auberry-Big Sandy Association.

The Auberry Indtan Council had no organic documents. Frovw
the record, it appears the Auberry Indian Council evolved In 1§35
(see letter of May 24, 1955, attachment No. 1 under Miscellanecas
Correspondence) and was composed of both rancheria resident and
nonresident Indians (see attachment No. 38 of Migcellaneous
Correspondence, leftter to Commissioner dated Oetobar 7, 1964).
The council 41d conduct regular weetings, however, the subjects
were centered on termination, land assignumears, and operation of
the water system. See correspoudence undeT Meetings with

Indians.

Prior to the Auberry Council, there {5 record that the
Indians elected a business committee as e;rly as 1935 (see lettar
dated April 24, 1935, attachment No. 9 of Title Evidence) to
handle "affairs of the community". Wa are presently unable to
find record of what comprised “"affalrs of the community”, but cau
assume that they may have entailed social events or events

related to the operation of the Baptist church.

Accordimg to the 1937 MacGregor report (artachment No. 11 of
Tirle Evidence), the organization as & self-governing bedy, did
not appeal to the Indians of the Auberry area (see page 5 of the

subject Teporc).

The Big Sandy Association was created after passage of the

Rancheria Act in order to take ticle to and manage the communi:y
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properties and the water systems The Articles of Association

were executed by rhe distributees om December 8, 1966.

3. Copy of ticle documents tranferring former Rancheria proper=
ty ot assetrs ta the Aspociation,

The copy of the deed transferring title from the U.S5. to :he
Big Sandy Association is attached. The assets distributed

consisted of the following:

Parcel 1 - vaeant land

Parcel 5 - well sice

Parcel 14 - well site, sehool hldg. site
Parcel 21 - vacant land

Parcel 22 - cemetexry

Parcel 23 - vacant land

Parcel 24 - vacant land

Outlot A - etorage tank site

Gov't-owned Bldg. 7681 pump house

Gov't-owned Bldg. #682 comnunity house

Water system

4. Copy of lists of distributees and copy of the documeuts
transferring Rencherisa properxty or agsets to disctributeed .

The distributees are listed om the actached copy of the
distriburion plan. Copies of the deeds transfevrring property to

cthe individual distributeers sre attached.
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families

at time of approval of distribution plan.

See "dependent members" as lisred on the distribution plan.

6. Copy of distriburion plan, dates of tribal and federal

approval; name(s) of official(s) approving plan.

See page 7 of the distribution plan. Attached to the bacl

of the plan is a copy of the regults of the referendum election

of March 5, 1965.

7. Narrative statement covering information provided by BIA -p

Indians of the Rencherisa concerning_termination and icts

relarive advantages and disadvantages. Alsg describe all

See Complaint

represenrarions made to Rancheris Indians. P '
paragraph 59. Any information as to wherther BiA represented

termination to be mandatory is particularly important. Ia-

clude 3 118t of all meetings held, subjects digcussed,

participants and dates aloung with supporting documentatiof .

Include copy of all correspondence to lndians of the
Rancheria coucerning terminacion, the distribucion plan,

services to be provided, etc.

(paragraph 59 from Complainc: “"In order to induce plain-—
tiffs ro enter into said comtract, defemdants represented
to plaintiffs that, inter alia termination was mandatory,
that services and lmprovewments mentioned in the Rancherie
Acet would adequately be provided, that funds to pay for

said sarvices and improvemente mentioned in the Rapeheria
Act would sdequarely be provided, that funds to pay for

gaid services and improvements wouvld be avatlable,

and chs.t

only 1f the contract vere entered into would such services

be available to plaintiffs. These rTepressntations:
minstion under the Rancherlia Act was mnot mandatory,

tez-
po fuuds

actually had been appropristed to carry out sthe Rancheria
Act and the BIA lacked funds with which to provide adequaie
improvements and services; the BIA had no standards by wh:ich
to evaluate either the needs of the Indians or the adegquacy
of the services and Improveumemnts provided; and fewver
saervices were available, aand to fewer persons, Cthan the

Indians had been led to believe.")

Although the Raucheria Act authorized the expenditure of

§509,235, the funds were not appropriated by Congress.

By let:er
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dared August 19, 1958, a copy of which was meiled to Mr. John §.
Marvin, representative for the Big Sandy Rancherila, the Indianr
were advised that BIA would proceed wirh existing funding bdecsuse
Congress had not appropriated additional monies (artachment 9
under Miscellaneous correspondence). The letter of March 18,
1959 (attachment 13 under Miscellaneous) addreszed to Reverend
Vernon Brooks, who had tade inquiries on behalf of the band,
again restated the fact the Congrees had not appropriated monies

vander the Rancheria Act.

The Indianﬁ'.misconception that improvements were
conditioned upon termination were made known Co Congressman 8isk,
and the matter was discussed with RIA staff. By lecrter of
November 4, 1959 to Mr. and Mrs. John Marvin from Congressman
Sisk's staff (see attachment 3 under Roads and Waterlimne corxr-
respondence), 1t was clearly stated that BIA hadlﬁo intention <f
using the band's need for water supply lwprovements as a means$ of

Tequiring the Indians to agree to termination.

By lectcer dated April 15, 1959 to Conpgressman Sisk, BIA
advised that assistance would be provided to the Indigms in a
land exchange transactionm even if the Big Sandy people decided
not to avail themselves of the provisions of the Rancheria Act

(see attachment 14 under Miscellaneous correspondence).

The Big Sandy group did ask a BlA representative whether o1
not BIA would proceed with plans to survey the rancheria even I1£

they chose mot to participate in the termination process. The
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response was that surveys would be done whether or not
termination was planned (see Tribal Minutes dated April 3, 1963,

attachment 9 under Mestinogs with Indians).

Sanitation faciliries te be undertaken by PHS in accordance
wich P.L..86—121 were provided to both termimating and
nonterminatiag rancherias/reservations in California. 1Im
reviewing the informatiomal lestter to the Big Sandy people, rhere
is no statement made nor was it Implied, that termination was
mandatory in order to receive sanitation services (see actachmnut

2 under Sanitation Correspondence).

The REW letter of June 12, 1968 (attachment 12 under
Sanitation Correspondence) directed to California Senator William
B. Ceombs, regarding the policies of rhe Indian Health Division,
set out tha reasons why o feeling had developed among the
California Indian groups thaC they must initiate teruinatiou 12
order to raceive consideratiom to their request for a sanitati:m

project.

See "inde#“ onder Meerings with Indians tab which coutlines
the topics discussed during metings and/or trips with or by BI1.
representarives. Below are the names and titles of the
participating BIA staff:

Ten Broeck Williemson, Program Officer, Tribal Operations
Walter J. Wood, Appraiserx

Guy Robertson, Assistant Area Director

Maurice (B411) Babby, Program Officer, Triba) Operations
Consuelo Gosnell, Commuuity Services Officer

Frederick H. Varnum, Land Operations Offilcer -
Lawrence J. Badurina, Area Plant Management Officerx
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Leo Granger, Irrigstion Foreman

Vietor T. Courtwright, Tribal Operacilons Officer

John E. Joranby, Realty Offjicer

Emmet Lynch, Realty Officer

Elmer Panky, Housing Officer

Norman Sahmaunt, Resident Road Engiluaneer (and later as
Agsistant to Area Diractor) .

Jimmie Wolf, Reslty Officer

Pat Calf Looking, Iribal Opexstions Officer

Audrey French, Housinpg Assistant

As to the standards used to evaluare either the neads of -he
Indians or the adequacy of the improveuments, nothing can be
located regarding evaluactien of needs, however, improvements t:
roads, water system, and the iustallation of gpanitation
facilities were all inspected by county officials.

8. Naerrative sratement concerning funding for cerrying out tte
Rencheria Aet (see Complaint, paragraph 59).

Alrhough mppropristions under the Rancheria Act were not
made, BIA made the necded improvements to the Big Sandy
Rancheria. Correspondence reflects, however, that these same
fmprovements were to have been made even if the group had chosen
not to perticipate im the Rancheria Act. See attachments 13 and
14 regarding the laond exchange under Hiscellan;ous correspon-
dence, attachment 3 under Roads and Watarline carrespondence
regatrdiung improvements ;lanned for the water system, attachment 9

under Meetings with Indians regarding the survey of the

rancheria.

By letter of March 16, 1864 (attachment 32 under Miscellan-

eous) to the Commissioner of Indimn Affairs, the Sacramento ATu&
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Dffice advised that an estimated $19,000 was necded for rehabl. -
itation of the domestic water aystem'and that roed construction
was estimated to cost between $125,000 to §150,000, and that che
tentative amounts had been included in fiscal year 1965 budget

estimates.

Also, additional funds were requested by latter of Septembar
10, 1964 (attaschuent 37 under Miscellaneous), in order to
complete a survey of the rancheria, and che requested supplement
was recaeived per October 7, 1964 memorandum (attachment 39 under

Miscellaneous).

By lecter of Janmuary 13, 1966 to the Commissioner (attach-
ment 2 under Housing), cthe Area Director requested tchat §50,00¢(
be allocated under HIP to impreve the housing situvation at the
rancheria, however, the allocation was not made. (BIA,
Sacramento Area Office, received its first allocztion under the
housing program in 1968 1n che amount of §174,187, none of which

was nsed at the Big Sandy Ramwcheria.)

The figures readily available show that $145,955,21 was
epent under contract No. 14-20-350-1354 £for the completion of yhe
road work and waterline placemeunt (see attachment 5 under Road
and Waterline), $2,858,00 was spent for well drilling undet
contract No. 14=20-3J50-1400 (attachment 8 under Water Correspan=
dence), and a toral of 87,479.00 was spent for the survey work

(attachment 56 under Miscellaneous)-
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The appointments of conservators wexe coordinated between
BIA, the Fresno County Welfare Department, the County Counsel
office, and the Veterans Administration (see attachments 70, 77,
75, 78, and 79 under Miscellauneous), and correspondence as to any
direct or indirect costs to the BIA canmot be located.
9, Nerrative statements as to: (a) whether Secretarinl recog-

nition of Auberry Indian Council was revoked and the
period of such revocation;

There is no evidence that the Auberry Indian Council ever
received Secretarial tecognition., It appears the Council
operated on a "general council” basis after May 1955, and there
were no organizational documents everT ﬁreatad ox which required

revacation.

(b) whether BIA treated the distriburees and rtheir depen-
dents as terminated, and the period of sawe;

The Big Sandy distributees and their dependentec were
cousidered by BIA as being terminaced as of May 2, 1973 (see
Central California Agency inter-cffiece memorandum of Msy 2, 1973,

attachment 92 under Miscellaneous).

The date which BIA considered Big Sandy as not terminated
cannot be definitely determined. In response to the BIA Area
Director's inguiry of June 27, 1974, Indian Health Service
advised BIA in their letter of August 1, 1974 that they felr the
vater and sanitation systems were inadequate, they plsnned'to Y]

additiocnal work, and that they felt termination was at that tiae
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vnwarranted (see attachments 13 and 14 under Sanitation corre-—

spondence).

The Commissioner's memorandum of June 25, 1975 states “the
Bureauv of Indiam Affairs, with the concurrence of tha Associate
Seli{citor for Indiam Affairs, has determined that termination
under both the 195B Act and the 1964 Amendment does mot occur
until the section 3 improvements have been adequately completed

according to standards which have heen set by HEW, + » s+ "

Denials to requests for services (sce correspondence under
Services to Individuals) by the Big Sandy dependent nenbers wete
made subsequent to May 2, 1973; however, an application dated
September 29, 1975 for AVT aasistancs filed by a dependent memter

(Rodney Lewis) was approved.

Notificacrioms to the distributees as to restored eligibility
for BIA services have not been issued; amnd all dependent members
received notification of restored eligibility as a result of tte

Eddje Enight casae (notvificastions were dsted March 26, 1976 and

were sent by certified mail).

The band's requests for BIA asslstance and/or advice forxr tlie
purposes of electing am jorterim tribal couvncil and application

for housing assistance were given approvals.

(c) whether BIA created the distributees and their depeun=-

dents as imeligible, for BIA services and the period of
sape. PDPlease detecmine, if possible, whether anmy distritu-—
tee or dependent actually applied for BIA services efter
approval of the disrributjon plan and the acction taken by
BIA reapecting such application.
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See response to "(b)“ above and the material furnished und:tr

the tab, Services to Individuals.

(d) whether the B1g Sandy Band raquested grancs, loans,
contracts, or other federal benefits or services after
apporoval of the distribuction plan and the action tekan b
BIA respecting such Teqeusts. Include copy of all rele-
vant memoranda, correspoudence, applications, etce

The Big Sandy Band negotiated a self-determination grant
under P.L. 93-638 on August 14, 1980 in the amount of $2,000.
The contract was amended on August 29, 1980 increasing the grant
amount to $3,940.00 (see tribsl resalution of July 25, 1980,

attachment No. 6 under Tribal Resolutions).

The Band had also regquested an interior lot survey 2aud an
archeological survey. No wrircten responsé can be located to the
first request, and the request fo; an archeclogical survey Was
denied hecause BIA has no aurhority to expend fuunds on montrus:

lands (see attachments 94 end 97 under Miscellaueocus

correspondence).

10. Narrative statemant describing the nature, conditions and
adequacy for present and future needs of the Rancheria's

water, sasnitation and irrigation systews (a) at the time of
distribution plan approvel and (b) presently. Imuclude cojy

5f all pertinent memos, correspondence, atc. ’

At the time the distribucion plan was approved, nearly all
of the homes were served by a commumity wWater system that had
been constructed by BIA during the late 1930's, and it was in
pneed of rehabilitation (sze first page of the distributrian plac)d,

No further description of the old system can be located.
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As to the new Bystem, the county officials initially felt
that BIA should provide special equipment to enable water
distribacion te the vacant lets (22, 23, 25, aud 27) which,
because of their elevarion, were mot served by the gravity fiov

water systebs

BIA responded by stating that ion accordance with the discri-
butien plan, BIA was to provide a safe and adequate doumestic
water sypply fer all of the existing homes and to any resldence
which was under comstruction that was as much as 50Z complete
wichin 180 days after approval of the distribution plan. The
Bureau stated that it could not “legally expend funds to provide

such service for a potential use . . +"» (See Mareh 1, 1966

letter, attachment No. 12 under Water correspondence.)

There is no correspondenca which would indicste furure iret-
gation needs (there was no eaxisting system) were asgessed, and 1t

is assumed that no consideration was given because of the terraiin

of the rancheria. Following are descriptionsi.

“Their howes have been built on knolls and are usually sep-~
erated by rocky brushy ravines or other topographic bar-
riers.” (July 20, 1966 appraisal report at page B8.)

“The rancheria is strictly = homesite area since there is
little arable land and rhe mountainside areas are too steép
and brushy for csttle grazing."” (April 21, 1866 appraisal
report at page &.)

11, Narrative statement describing any and gll improvements T«
water, sanitation, and irrigation systema of the Rancheris
promised, undertaken or complgted by BTA in connection with
termination, Include copy of all pertinent memos, correpun—

dence, etc.
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The plans mud specifications for the proposed domestic wa~er
distribution system were submitted to the county for review and
received the approval of the Fresno County Public Works Depart-—
ment (see March 29, 1965 lerter marked as sttachment No. 2 nmdar
the Water correspondence). The proposed projecrt included the
provision of fire hydrants in addition to domestic water to eazh
completed home. (A nmap showing the location of the pipelines,
tanks, etc., is available from the Area Land Operatioms office if
needed.) See attachuments 4 & 5 under Roads and VWater CO}IESPOI'

dence for furthur details.

By letter of February 8, 1366, the county was informed as to
the details of the completed domestic water systems (attachment
No. 10 under Water correspondence). By letter of February 23,
1966 (attachment No. 11), the Pudlic Health Departuent expressed
several concerns as to the adequacy of che system, offered
recommendations, and stated that they had found contamination In
2 water sample taken from the independent spring-fed supply

serving lots 6, 7, and B.

Subsequent to BIA's March 1, 1966 letter (attachment 12
under Water correspondence) of explanation, the Aealth Deparrcz:nt
by letter of Mareh 3, 1966 advised the Director of Public Worka
that the government—installed water system could be accepted b7
the Health Department, and that they would advize the Indians as
to future protective measuvres for the private water supplies.

BIA spparently continued to work with the Health Departoent,
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Albert Moore, and Wilshire Alec (both distributees) In correcti ng
problems with the spring-fed watar supply; see the March 3, 1¢66
letter (attachment 14 under Water correspondence) to the Area

Director from the Health Departmant,

There appears to have been no funds expended for irrigatica
purposes (see response (o question 10 above). The met charpger
for various domestic water system ilmprovements incurred at the
rancheria since 1938 amounted to $42,630.31. As best can be
determined (see attachment No. 1 under watei correspondence),
52,372.80 was incurred prior to October 4, 1961 leaving a total
of §40,257.51 being expended between October 1961 and August of
1966. The final domestic water system 16 descrited on attachuent
No. 18 under Water correspondence and on pages 9 and 10 of cha

July 20, 1966 appralsal report.

The sanitacion facilities were furnished by PHS pursuant to
P.L. 86-121, and according te¢ the Final Report (a copy of whi:h
is on file im BIA's Real Property Management office), the
following twelve individuals' homes were served: Wilshire Alec,
Minnie Bob, Melba Beecher, Steve Cheepo, Naed Joe, Frank McCabe,
Exme Major, Clarence Marviu, Albert Moore, Nellie Riley, Hay
Sample, and Wilbur Beecher. See also, correspondence re
Sanitation attached hereto.

12. Narrative statement concerning housing ceoundirions om the
Rancheria at time of approvail of the distribution plan and

Ercsenclx.
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According to BIA's record (see Housing correspondence, le:-
ter of January 13, 1966), Public Realth Service requestad that
the county issue building/plusbing permits before undertaking the
Big Sandy san;tation project. The Januvary 13 letter states that
the applications for five af the homes were denied because of
their “deteriorated coundition and inadequare size™. (In the sume
letter, the Area Director at that time requested that §50,000 be
allocated under the Buremu's Housing Iumprovewent Program to
improve the five homes.) No written response from the Commis~

sioner to the Sacramento Area Office Janmnary 13 letter canm be

located.

The conditions of the homes are described im the July 20,
1966 BIA appraisal repér: beglnning at pages 32, 34, 38, 40, 42,
45, 47, 49, 51, 54, 56, 58, and 60 and also in a trip report,

attachment 19 under Meetings with Indians.

By lecter of Janvary 17, 1966, the Area Director furthex
advised the Commissianer that PHS was installing the sanitation

facilities 1in three of the five inadequate homes.

The Band recetved a BUD grant in the amoant of §735,000 with
work apparently beginning in February of 1979. The project was
to be completed by early 1980, however, BIA has no record of the

planned wark nor of the actual improvements made, if any.

BIA had set aside §5,000 undexr RIP to be used in comjunctinn

with che HUD fumds for fiscal year 1980, however, the funds weve
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withdrawn and used at rhe Santa Rosa Rancherta becauvse BIA did
not receive word from the Big Sandy members as to how the fumcs

were to be used. (See attachment 10 under Housing correspon-

dence.)
ORDER OF ATTACHMENTS

1. Title Evidence/Correspondence (see saparate index - 16
artachmemnts)

2. Artiecles of Assoeiation

3. Distribution Plan

4, Miscellanecus Corregpondence (see separate index - 104
attachmenta)

5. Deed to Associlation

6. Deeds ta Individuals
7. Tribal Resolutions (see separate index — 6 actgchmants)

8. Meetinga with Indians (mand/or Trip Reports) (see
' separate index — 23 attachments)

9. Correspondence re Water (gee separate index — 18
attachmenta)
10. Correspondance re Sanitastion (see separate index -~ 14

atrtachments)

11. Correspendence re Housing (see separate index -~ 11
atrachments) '

12. Services to Indlvtduals (includes denials)

13. Correspondence re Roads & Waterline (see separate imdex
* = 5 attachments)

14, Appralsal of April 21, 1966 (Parcels 1 & 26)

15. Appraisal of July 20, 1966



Exhibit B
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Constinstion
of the
" Big Sandy Band of Westemn Mono Indians

We, the adult members of the Big Sandy Band of Western Mono Indians, also known 29 the
San Joagquin Baod of Indiang, hereinafter referred to as the tribe, in order to establish tribal
governmentgl powess and privileges, do hereby ordain and establish this constitution.
ARTICLE 1- TERRITORY
The territorial jurisdiction of the tribe shall extend 1o all those lauds as shown on the map
of Fresno County Tract No. 2060 reomdedhmagas 89, 90 and 91 in volurme 22 of plats,
as

Fresno County Records, and to such cther may be hereafter acquired by or for the
tribe. ‘

ARTICLE II- MEMBERSHIP
Section 1. The membership of the tribe shall consist of the following:
(a)  All persons of California Indian descent who were listed as distributees or as

@oo1
ﬂnﬂl-o,

dependent msmbers of distributees in the Plan for the Distribution: of the

Assets- of the Big Sandy (Auberry) Rancheria as approved by the Under
S;gnetary of the Interior on February 17, 1965, and amended onr January 24,
1967,

(t) Direct lineal descendants or individuals who qualify under (a) of this section.

Section 2. No person who is emrolled with the Big Sandy Band of Westem Mono Indians

shnﬂalsobeamombaofanoﬂ}erm'bc,bandormmmunityofhdimm“y 80
dually enrolled shall relinquish membership in the other wibe or be disenro afpmvided

nothing in this provision shall be consbued In any way ta require the relinquishment of any
property acquired by purchase, allotment, bequest, inheritance, assigument, or other .

manner of acquisition.

Sectiof 3. The gencral council shall have the power to adopt ordinances consistent with this
constitution governing future membership, loss of membership and the adoption of
members into the tribe. -
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~ _ ARTICLE IIT - GOVERNING BODY

Section 1. The governing body of the Big Sandy Band of Western Mono Indians shall be
a five (5) member tribal council, The tribal council shail consist of & chairperson, vice-
chairperson, secretary, treasurer and one (1) member each elected by a majority vate of
the qualified voters of the tribe in an election in which et least thirty percemt (30%) of the
qualificd voters have voted. I the event that no candidate reccives 8 majority of the
votes cast or in the event that thirty percent (30%) of the voters fail to participate in the
election, 8 subsequent election be held within thirty (30) days. Should it be
necessary to hold a subsequent election, the two (2) candidates receiving the highest
number of votes for each position shall be -the only candidates for that office at such
‘election. o

Section 2. The general council shall consist of all members of the Big Sandy Bapd of
Westem Mono Indians eighteen (18) years of age or older.

Section 3. Other officials or committees may be appointed by the tribal council when
deemed necessary,

ARTICLE IV - NOMINATIONS AND ELECTIONS

Section 1. The officers of the Big Sandy Band of Western Mono Indians in office at the
time of spproval of this constitution shall, hold office until their successors are duly .

— elected and installcd. The first election under this constitution shall be held on the second
Wednesday in September of 1986 and the officials elected shall hold office for two (2)

~— years, Thereafter, elections shall be held every two (2) years on the sccond Wednesday in
" September. .

Sectiop 2. Any ewouedmembwofthcuibewhaisatlusteightem(ls)yem of age at
the time of the election shall be entitled to vote and hold office regardless of residency.
Absentee voting shall be permitted,

Section 3. Any qualified voter of the general council shal) anmounce hia/her candidacy for
the tribal council no later than thirty (30) days prier 10 an clection. The list of candidstes
shall be posted at the tribal office. In the event an insufficient number snnounce their
candidacy, 2 general council meeting shall be called aund convened to accept nominations.

Section 4. The candidate receiving the highest number of votes for a particular office
ghall hold that office. '

Section 5. The general council shall adopt an election ordinance within six (6) months
following the effective date of this comstitution. The ordinance shall include secret
balloting, voterreg:u'nﬁon, maintenance at ell times of & current list of qualified voters
and » procedure haunding election di and appeals. Procedures shall also be
included regarding the conduct of and referendum elections and g uniform
and formet for submitting and validsting petitions. Elections to amend this
constitution shall be conducted in accordance with Article XIV. .
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ARTICLE V - VACANCIES AND REMOVAL

Segtiog 1. I 8 member of the tribal council shall die, resign or be ebsent from regular council
meetings two (2) suscessive unexcused times or three (3) unexcused times in any twelve (12)
month period, the council shal! declare the position vacant, if a membez.of the.tribat council
shall be convicted by a court of campetent jurisdiction of & felony while in office, the council
shall declare. the position vacant by a majortty vote of the council members. If less than twelve
(12) months of a term rcmains, the council shall fill the vacancy by eppointment of a tribal
member who qualifies for candidacy, A special election .shall be called to fill vacated
positions when more than twelve (12) months remain in the unexpired term.

Sectign 2. The tribal council mey, by three affirmative votes, expe! any officer-or tribal
counci] member who in proven guilty of improper conduct or of gross neglect of duty,
provided the accused official is given writtén notification ofchmgcsatluxtten(lo)dz:
prior to the designated tribal council meeting. Before any vote for expulsion is taken in
matter, such officer ar member shall be given an opportunity to answer all written charges at
a. designated tribal council meeting called for that sc. The decisions of the tribal council
shall be final. Voting shall be by sacret ballot and the chainman is eligible to vete.

ARTICLE VI- POWERS OF THE TRIBAL COUNCIL

Section 1. Enumcrated Powers. The tribal council shall exercisc the following powers and
ilities subject omly to those limitations imposed by this constitution and the laws of
the United States; ' :

(@) To consult and pegotinte with Federal, State, local and tribal governments and

: other agencies on behslf of the tribe on all matters which may affect the Big
Sandy Band of Western Mono Indiang or the Big Sandy Rancharia; and to
advise the Secretary of the Intesior on all federal projects for the benefit of the
tribe or the Rancheria. _

®) To promote the health education and general welfere of the members of the
tribe and to administer charity and other services as may contribute to the social
and economic advancement of the tribe and its members. -

(¢) To encourage and foster arts, crafts, traditions and culture of the tribe.

(d) To proomigate and eaforce resolutions or ordinances, providing for the manper
of making, holding and revoking asgignmems of Big Sandy Rauocheria land;
providing for the Jevying of taxes and the appropriation of available tribal funds
for public purposes; providing for the licensing of non-tibal members; and for
the exclusion of persons who are not so licensed or are otherwise undesirable,
from the Big Sandy Rancheria or other tribal lands.

(¢) To promulgate and enforce ordinances on such subjects as the activity of the
tribe mey require as are not inconsigtent with this constintion. .

®  To borrow money and provide for the repayment thereof, manage all economic
affairs and enterprises, negotiete and contract on behalf of the tribe, and create
m’bﬁ‘lly-ownedcmpomﬁons. 4

(g) To Iminate, mpprove, grant or reject amy acquisition, disposition, lesase, or

encumbrance of tribal lands or property; to manage, L:gprmnlllands,
minerals, wildlife and other natural resources of the Big Sandy Rancheria; to
initiatc and administer land development projects for the entire Rancheria.

3 -

003
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(h)  To create and maintain a reasonable tribal fund for administrative expenses of the

~— uihemdtomuﬁdcfurmmu!ﬁmnfm'bdwuncﬂmembmudm'bdoﬁcids

asmzbem%lged,wadmhimmyﬂmdaorpmpmyvﬁﬂﬁnthemmoluf&e

. tribe for the cfit of the tribe and its members, officers or employees; and to

allocate tribal funds as loans or grams and to trensfer tribtd propetty and othet -

assets to tribal organizatiens for mich use as the tribal counoil may determine.

O Tounploylegalcmmdonbehalfufthetibe,thechoiceofcoumelmdﬁxingof-

' feestobequbjeatothanppmvalofthemofthzlmaiororhismhoﬁnd
replumbvcaolongaasunhappwwlisreqnﬁred Federal lew.

G)  To sue and be sued on behalf of the tribe provi such guit is consented to by
watver of soverei hnmunity;pmvidsd,nowuimofsavuﬁgnimmmityshnﬂ
be made by the tn' eamﬁlvnthouttheaq)rmﬁior al by a mejority of
the general council, voting therenn at a meeting duly ed and noticed for that

, xpress purpose, cr at a regularly scheduled meeting. '

() Employ consultants for the protection and advancemest of the interest of the tribe
and its members

4)) Tofomorjoinmdniig::bnl courts, consortiuma or Indian organizetions dealing
with Indian Child W Act of 1978 (25 U.S.C. 1901 & seq,) and to reassume
jurisdiction over Indian child custody proceedings as authorized by the Indian
Child Welfare Act (25 U.S,C. 1918).

(m) To gstallazish a tribal judicial system, define its jurisdiction and promulgate tribal
couit rules, : i

(o) To creste and regulate subordinate organizations; gnd to delegate to such
organizations, or to subordinata boards or officials of the Auberry Big Sandy
Rancheria, any of the ‘mugomresavingﬂmrightmm&ewmdmdnd'
any action taken by virtue of delegated powers.

- (o) Toform or join an existing housing authority.

_Sﬁﬁm_z.mribdmdlmmmdtheappmpﬁuepwmnmmwimplemm
specific provisions of this constitution &nd to cifectively govern tribal affeirs. All powers
hm'etnforevutedinthou'ibe,butnotspeciﬁcnllynferredtninthisConstimﬁon.ahaﬂnotbe
abridged,bunshallbemvedtothepwpleofthetn'be and may be exercised tirough
appropriate amendment to this coustitition.

ARTICLE VII - DUTIES OF OFFICERS

.Section 1. The chairperson of the tribal council shall preside at all meetings of the general

council and of the tribal council, and shall execute on behalf of the tribe all contracts, leases or -

other documents approved by the tribal council. He/she shall heve generzl supervision of all

cother officers, employees and committees of the tribe and see that ther duties are properly
Whennmthm'thegenmﬂcomcilnorthanibalwumilisinmou,hdsheshahbe

the officis] representative of the Big Sandy Band of Western Mono Indians.

Saction 2. The vice-chairperson of the tribal council shall assist the chairperson when called

upon to do 5o, and in the absence of the chairparson, he/she shall preside. When presiding, he/she
shall have all the nghta, privileges, and duties as well as responsibilities of the chairperson.

Section 3. The secretary of the tribal council shall conduct all tribal correspondence, keep a
comyplete and accurate record of all matters transacted at council meetings and attest Yo the
enaciment of all resohitions and ordinances At the expiration of bigher term of office, all

4
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recor:i.;, and papers in his/her posseasion shall be turned over to his/her successar or the tribal
council. : .

Section. 4. I:dﬂlbetbodutyofthemmofﬁemweoundlmmpgrwdvq receipt for,

@005

reserve and safeguard all funds i the cnstody of the council, As directed by the bl council, . -

she shall deposit all such funds in such banks or dlewhu-:ﬁﬂwh‘a'e depositor’s funds are
insured by the Federal Deposit Insurance Corporation- He/she shall not pay out nor authorize
disbursement of any funds in his/her possczsion or custody or in the possession or custody of the
council, except when properly anthorized to do so by a majarity vote of the tribal council. The
books and records of the treasurer shall be mudited at least once 2 year by 8 competent auditor.
Thcuumrershanbereq;:'rdwgivebonduﬁsﬁcturymthccomcﬂ. The premium for such

bond shall be paid from tribal finds

Section 5. The duties of all aintive committees or officials of the band shall be clearly
defined by the tribal council ar the time of their creation or appointment. Such committecs and
oﬁcerssgallrepononthﬁractiﬁﬁesmddedsiomﬂ'omﬁmemﬁmeasreqlﬁredbythcm'bal
council, Their actions and decision shall be subject to review by ths tribal eouncil

Section 6. Newly-elected members who have been duly certified shall be installed st the first
regular meeting of the tribal.council following certificetion. | ' .

. ARTICLE VI - MEETINGS
Section 1. ings of the tribal council shall be held ou the last Saturday of each
month, or at such other times as the tribal council may by resolution provide, on & day to be
determined by the tribal council. Special mestings may be called by written noticc signed by the
chairperson, and shall be called by him upon raceipt of 2 petition signed by at least thres (3)
tribal council members, and when 50 called the tribal council shall have the power to transact
business as in the regular meetings, provided a quorum is present. .

Section 2, The gemeral council shall meet quarterly on the last Sunday of each thind month
Special meetings of the gencral council may be called by the chai and/or shall be called
byhimupong]euciptofapeﬁﬁonlig'nedbyatle'a.stthiﬂypacemgM)ofthemunbmloftbe
gma]oouncx:' -

Saction 3. No tribal business shall be transacted at regular or specisl meetirgs unless a quonim is
present. A quorum of the tribal council is three (3) members. For general council meetings a
guorum is fifteen percent (15%) of the qualified voters, . »

Section4. Ordar of Buginess

() Call to Order by Chairperson

{b) Roll Call

(c) Reading of Minutes of Last Meeting
(d) Unfinished Business

(é Reports

(f) New Businegs

(g) Adjournment
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C ARTICLE IX - REFERENDUM AND INITIATIVE
Section 1. Referendum. The.m'baloomnﬂ:hall,uponrweiptofapeﬁdmximedbymt

less then thirty percent (30%) of the qualified voters, sulimit anenzcted or tribat - -

legislation to a referendum of the eligible voters. The decision of a majority of the voters
voting in the referendum shall be final and binding on the tribal council provided that at
least thirty percent (30%) of the qualified votera have voted in such election. The tribal
council call the referendum within thirty (30) days from the date of the receipt of &
valid petition. The vote shall be by secret ballot.

Section 2, Initigtive. The qualified voters of the tribe reserve the power to independently
propose tribal legidlation, Any proposed initiative measure shall be presented to the tribal
council accompanied by a petition signed by not less than thirty percemt (30%) of the
cligible voters of the general council. Upon receipt of such a petition, the tribal council
shall call a speciel election for the o088 of allowing the members .of the tribe to vote on
the injtiative measure, The election shall be held within thirty (30) deys from the date a
valid petition is presented. The initiative shall be final and binding provided that at least
thirty percent (30%) of the qualified voters have voted in such an election.

ARTICLE X -RECALL

Section 1. Recall. Upon receipt of & petition signed by at least thirty percent (30%) of the
qualified voters of the 1ribe demanding a recall of any member of the tribal council, it shall
be the duty of the tribal council to call a special election on the question of the recall within
thirty (30) days from the date of the filing of the valid petition. The clections shall be hold

~r in the manner prescribed in an election ardinance in accordance with Article IV, Section S,

Should the tribal council fail to call an election within thirty (30) days, the office shall
automatically be vacant and shall be filled in accordance with Article V, Section 1. The
decision of & majority of the voters voting iu the recall shall be final provided at lcast thirty
‘percent (30%) of the qualified voters voted. Once an individual has besn subjected to recall
. proceadi:&s, she ghull not again be subject to such action during the balance of his/her
* term of office. . A

ARTICLE XI- ORDINANCES AND RESOLUTIONS

Section 1. All final decisions of the tribal council on matters of general and permanent
interest (such a8 action on the tribal budget for a single year, or petitions to Congress or the
Secretary of the Interior), or relating especially to Fmﬁwlnr individuzals or officials (such as
adoption of members, instructions for tribal employees, or rules of order for the council)
shall be embodied in resolutions or ordinances.

Section 2. Al questions of procedure (such as acceptsuce of committee reports, or
invitations to outsiders to speak) shall be decided by action of the tribal council, or by the
ruling of the chairperson, if no objection is heard. On all ordinance, resolutions, or mations
the tribal council may act by a majority of those present,

Section 3. All ordinances and resolutions shall be dated end fumbered and shall include
certification showing the presence of a quorum and the number of members voting for or
against the proposed enactment. No action of the tribal councit shall have any validity or

6



05/26/2005 14:30 FAX B8i6é 830 3780 BIA CENTRAL CAL AGENCY

r

S

'~

effect in the absence of a quomm‘
ARTICLE XII - BILL OF RIGHTS

Section 1. All mwembeis of the tribe shell enjoy without hindrance, freedomn of worship,
conscience, speech, press, assembly and aslocin_tion.

s_mimz.Thilcmstituﬁonshnllt‘notinanyway alter, abﬁﬁa, orotherwisejeopydiuthsrighs
audprivﬂagwofm:mcmbcrsofﬂxeﬂ-ibeasdﬁmof e State of California or the United
States. .

Sestion 3: The individual mﬂmm of any member of the Big Sandy Band of Wostem
Mono Indians shall not be 'gadoruthuwiscaﬂ'cctedbyﬂmprovisionsof*this
constitution.

Seqtion 4. Tribel members shall have the sight to review all tribal records, including financial
records, et any reasonsble time in accordance with procedures cstablished by the tribal council-

M.ham@av&thﬁﬂaﬂoftbelnﬂiwdvﬂkighsﬁofl%ﬂ (82 Staf, 77), the
Big Sandy Band of Western Mono Indians in exercising its powers of self-government shall not:

(a) Makeoretd‘oroeanylawmh‘biﬁngthéﬂm“mﬂeofreﬁgiomorahﬁdgingﬁw
ﬁ-eedomofspesch,mofthe press, or the right of the people peaceably to
assemble and to petition for redress of grievences; :

Roo7

) Violnuthc_ris!nofthepeoplewbeseminthﬁrpe(som,houses, pers, and

probabl supported boy::ath ?ﬁrmm ﬂ lssm;ulm'l desm'bmuptg:

y cause, or jon, articularly ing

plaoembemrchedandthepmorthingtobuniug

(©) Suhjectmypq'sonforthesam:oﬁbmetobetwiceputinj dy:

d) Compdmpmmmyaiminﬂmawbeawimaagﬁmm&,

© Takcanyprivmpropatyﬁ:rapublicnsewithomjuncompeusﬂion;

® Denytolﬁ inacdminalproeeedingthorightmaapudyuia!,wbe
informed sigture and cause of the eccusstidn, to be confromted with the
witnesses against him, to have compulsory process for obtaining witnesses in his
ﬁvor,md,athisownamme,tohwetbeasslmaeofoounselforhisddensc;

() Require excessive bail impose excessive fines, inflict cruel aund umnsual
pmshmuna,mdinnoevmimpouformuﬁcﬁmufmyoneoﬂ’memy
,E:nagorpurﬁshmequuthmsmpﬁsmmfotatmohix(Qmnmhsora
" 'fine of $500 or both;

() Datytomypersonwithiniujuisdicﬁonthnequalprotecﬁonoﬁmlawaor
dmveanypmoflibatyorpmpu'tywithoutduepmcusoflms; :

(@) Pass any bill of attainder or ex st facto lew;

() Deny to any person accused an offense punishnblebyimpﬁsunmamthsrigm,
upon request, to & tria! by jury of not Jess than six (6) persons.

ARTICLE XIII - SEVERABILITY

If any provision of this constitution shall, in the future, be declared invalid by a court of
competent jurisdiction, the invalid provision or provisions shall be severed and the remaining
provisions shall-continue in fall force and effect.

7
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~ ARTICLE XIV - AMENDMENTS

Section 1. This constitution may be amended by & majority vote of the qualified voters of the Big

. % . Sgudy Band of Western Monpo Indians, voting in an election called for that purpose by thé Tribal
Clouqdl, provided that at least thirty percent (30%) of those entitled o vote shall vote in such
election.
mz_ltahallbethedutyafthel'n'bal&mcﬂtocallanelectiononmypmposed
ampendment at the request of the Gencral Cowneil uruponreceiplofweﬁtion signed by of least
thirty pereent (30%) of the qualified voters of the Big Sandy Band of Westem Mono Indians.

ARTICLE XV - ADOPTION

Sestion 1. This Constitution when adopted by a majority vote of the qualified voters of the Big
Sandy Band ofWestemMonolndims.voﬁngatmeledoncanedforthmtpmposebytheﬁbd
council in which at least thirty percent (30%) of those entitled to vote ghall vote, and ghall be
effective from the date of its epproval.

ARTICLE XV1 - CERTIFICATE OF RESULTS OF ELECTION
Pursuapt to & arder issued February 11, 2000, by Loren Baty, Chairperson, Big Sandy Bend of
Westera Mono Indians, the Constitution of the Big Sandy Band of Western Mono Indixus of the |
Big Sandy Rancheria of California was submitted to the qualified voters of the tribe, and was on
. February 21, 2000 duly adapted/rejected by a vote of 44 for, 3nd 0 against, in an election in
which at Jeast thirty percent (30%) of the 169 entitled to vote cast their ballots in accardance .
with Article XIV of this-constitution.

Election Board Member
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ARTICLE XVII - CERTIFICATE OF APPROVAL

We. the Big Sandy Rencheria Tribel Council, do hereby approve this Constitution of the'Big,
Sa;‘dy Banlg of Weystem Mono Indiens in sccordance with Article XV of this constitifion.” 1t is
effective as of this datc, provided that nothing in thie approval shall be construcd as authorizing
any action under this document that would be contrary to Federal law.

5/ loc
o’lé//a'?tm

Déte [

alalind

Date

YY)/ 1

Date

sl 20
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Sacramento 07501
5/ 8£347-17

GThe Mnited Stutes of America,

% / oy, l!lg all to ml;ﬁm these presents ghall come, Greeting:

4—1083

WHEREAS, u sehedule of ollotments approved by the Secratary of the Interlor has baen depasited In the General Land Ofilce,

whershy It appears thet  Mary MoCebe, a Mono Indian,
) Saeremanto 4raa oreiae

Voo S pege £

' vae s Lec- /7,
has been ellotted the follewing-described land: :

The north half of Lot two of the northwest guarter of Seotion

eighteen in Towmnship eleven south of Bange twenty-two east of the Mount

Diablo Meridian, California, containing “forty and eighty-two-hundredths

acres:

NOW KNOW YE, That the UNITED STATES OF AMERICA, [n considacation of the premises, has allotted, and by thess prasenis doaa
sllat, unto the said Indian the Land abave described, and hereby declaces that It does and will hold the Land thus allotted (subjeet to af!
slatutory provisions and restrictions) for the perlod of twenty-Fve years, in trust for the sole use and benefit of the said Indian and at
the expiration of sald period the United States will convey the same by patant to aid Indlan In fae, discharged of said trust and frsa
{rom ull‘chrge and {ncumbrance whatsoever; but in the event said Indian dies before the expiratian of said trust perlod, the Sacratary of
the Interior shall ascectain ths fegal heirs of sald Indian and either istue tn them in their names u patent {n fes (or sald land, or cause
sald Land to be sold for the benefit of said heire as provided by law; and thera is ceserved from the lands hereby allottad, a clght of way
thereon far ditches or canals constructed by the authority of the United States.

IN TESTIMORY WHEREOF. I,  Woodrow Wilson,
President of the United Statex of America, have craused these letters to be mado
FPatent, and tha Seal of the General Land Office to be hereunto affixed.
GIVEN under my hand, In the District of Calumbia, the TWENTY-NINTH
day of MARCH (n the year of our Lard one thousand
nlne hundred and TWENTY and of the Independence of 1he
United Statea the one hundred and FORTY-FOURTH.

O)XQ-’ /0- y_._semmy.

) Recdrder of ! { Ganeral Land Office.
:/ RECORDED : Patent Humber .. 742095 L

By

B—21 1k

[ SR
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wirentp,.  DEPARTMENT OF THWMNTERIOR ;?E,SZ&..;
Nevaiae o t\_av_':-, OFFICE OF INDIAN AFPAIRS

\ B 1. R

Estate of ... Yary MoQabe., ...

Respectfully submitted to the Secretary of the Interior recommending
finding herewith, as in accordance with the laws of LGplifornip. .

It appeare from the evidence adduced at the hearing that <+the sllottee
died guring the yeer 1916, exaot date not shown, age about 65 years,
intestate, marrisd and with ismme, baing survived by her husband,
Robert Lewlie, and her Bon, Frank MecOabe, %o whom this estate paBsed
in equel shared undsr the lawe of Omlifornie in force at the time of
her death, giving each a 1/R interest thevein.

The records of thles Office Bhow that the decedent waes allotted
the B/ of Lot 2 of the NiW/é of Ses. 18, Twpe 11 5., Renge 22 B.,
H. Do M. in Cglifornie, contairing 40.82 gores, undsr the Ast of
Februgry 8, 1887 (24 Stat. 388), =28 amended by the 4ot of Februery
28, 1891 (86 Stat. 792), for wh_:{‘ch e truet petent woe iesued on
March 29, 1980, under said A0t of 188%. -

Ro inherited interests nor persennl property are reported,
and there are no homestesd rights involved.

The record in this csse shows that the decedent was merried
twice by Indian oustem, first, béfore zllotment to John HoGabe,
who 8led prior to the allottee snd then, about 19128, to Hobert
Lewis, with whom ehe was living st the tims of her desth and who
survives, The only living issue of seld marriasges 13 as above Bet
foxrth, .

The Examiner'se report ehows th apmraised value of decedent’s
trust estate to be $8500.00.

/ despegtiully,
1__‘.,,/’_. -,/'_'I./Aﬂﬂ'" M;"‘*./I

,‘/,! .J y / \.‘

P ; -
RN

J=a-18

Incloeure =8458, Asgsiatant Commiseioner.
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“Pm hy g  WASHINGTON ‘\
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et W( | 75979

Boved o i

Estate of Haxy Balabe.

The proceedings in the matter of the helrship to the est;te of
Mary Hodabe deceased allottee No. __13:‘?__-
of the Bigger (Moms ) Tribe , are hereby approved

according to the act of June 25, 1910 (36 Stat. L., 855), and the Regulations
of the Department, and I find and adjudge that at the date of the hearing

: 1Y as
held . Augnct El, 1808 the heir ®to the estate of the decedent

and .. !" .@‘i‘_’.‘ ......... respective share B ware , ag follows:

lobert lLowls, MnSband jesesvaessnvtssstssscvaans 1/8
Frank Hodabe, Bm'.Ql;oilibtiﬁilﬁtCQIOCGC!IQOQD 1/2

5o $nherited interestc nor peraonal mroperty are reported,
and thore are m homestesd rights involveds

4 fon of 1560 1e t¢ be s=vlleoted by the Superintendent, undie®
the provisions of tho Aot of -st.uery 14, 1920 (41 Jtate Le, 415)s

9«~ab=-18
Inolopure~84608, Agal ghant Uooretery.
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;ghm ' UNITED STATES ®  ADDRESS ALL COM;UN;-C;I:IONS :

(April 1p48) . DEﬁﬁRTMENT OF THE INTERIOR T0 COMMISSIONER OF INDIAN
_ OFFICE OF INDIAN AFFAIRS AFFAIRS
Secretary's Notice to Heirs, Ghicago

Bstate of':
Robert lewls,

entitled estate by the Secretary of the Interior, om ... ___ Jane 2, 1943 and
a copy of sald order was mailed to the Superintendent of the Sacramawks .. -
Agenoy on ... dMly 1, , vhere it may be inspeated. Under

sald order the

As to decedsni's upmdbe pmpeﬂm Dolly Lewie Rivercemb, msthe r all.

As im ggparate preperty of previonaly dogeased spouse:
Meube step-sor  all.

y1] i.o sﬁym%e property of pravioualy deceassd Bpouse, Isabelle Rodrigues Kester:
Chatiie Kesgter etap-son 1/
ne (Pelly) Kemter Pisano wtup-deu. 1/3
Hlﬂm Eedter Fersandes step-deu. 1/3

The claim of Merriman's, Clovis, Califernia, in the sum of $8.304s allowed.

This decision becomes final 60 days from the date of this notice. Inter-
ested persons who have legal ground for complaint may fille a petition with
the Superintendent stating &ll the facts on which they rely, within the 60 days,
but -not thereafter. The petition must be accompanied by the affidavits of at
least two persons who assume to know the facts., Distribution of the estate and
payment of claims are made by the Superintendent. For information thereon,

consult Superintendent _ Beslwall of the ... Sagxsmento . . -
Indian Agency ..Saoramento, Califernie.. .

Sincerely yours,
Original allotment appraised at... §

Inherited lands appraised at...... $ $32.78 '

Cash, securities, or personal Bipued) AL R deeen
properiy apprailsed at...... ... §

PROBATE FEE T0 BE COLLECTED.... . ... § 20.00 Acting Commissioner.

Mailled: My 6., 194.3- 10—12842-1  ava

@nal, Chickchansie.
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. @ PROBATE

F-36-70
United States Department of the Interior

OFFICE OF THE SOLICITOR
OFFICE OF THE HEARING EXAMINER

ROOM E-2740, 2800 COTTAGE WAY
SACRAMENTO, CALIFORNIA 95825

IN THE MATTER OF THE ESTATE OF: ) .

) ORDXR APFROVING WILL
Frank Pete McCabe ) AND
Mano Unallotted, daceased ) DECREE OF DISTRIBUTION

The above~-entitled matter came on regularly to be heard before the
undersigned Hearing Examiner on the 2lith day of Marah 1970, at Fresno,
Califarnia. The witnesses were duly examined and their testimony taken
and, whereupon, the Heering Examiner being fully advised in the premises
finds as follows, to—wit:

1. That Frank Pete McCebe, a Mono Indian, dled in September or
October, 1969, at the age of T9 years, a resident of the State of
Califarnia.

2. That at the time of decedent's death, he was the owner of the
following desoribed trust interest:

Entire interest in and to the allotment of Mary MaCabe,
Sac-120, described as N/2 of Lot 2 of NW/4 section 18,
?. 11 S., R. 22 E., M.D.M., Fresno County, California,
containing 40.82 acres, more or less.

3. That the sald decedent executed a last will and testament as
hereinafter described. That in the absence of a valid last will and
testament the trust property of the decedent would descend under and by
virtue of the California laws of descent and distribution to Lester
McCsbe, son of the decedent.

4. That the sald decedent dled testate, having executed a last
will and testament on May 17, 1965, whereof the originel is attached
and identified herein as Exhibit A; that the sald document was duly
witnessed by Mrs. Daisy Smith, Loretta Aleg, and Elsie Sturges; that
Elsle Sturges appeared at the hearing and gave testimony regarding the
facts and clroumstences surrounding the execution of the document and to
the fact that the decedent at the time of executing the sald document was
of sound and disposing mind and memory and not ascting under duress, menace,
fraud or the wndue influence of any person whomsoever; that said doounent
was exeouted and witnessed in all particulars as by law required; and that
the said document should be approved as the last will and testamsnt of
Frank Pete McCabe.

5. That the said last will and testanient devises and bequeaths all
the decadent's property, whether 1t be real, personal, or mixed, to




In the Matter of the Estate of Frenk Pete McCabe ' Page 2

Lester McCabe, son of the decedent.

6. That Paragraph THIRD, ammg other things, includes reel property
described as Lot 16 of the Big Sendy Rancheria, which is non-trust
property outside the jurisdiction of the Departzment of the Interior end,
accordingly, no cansideration is glven theieto.

7. That all notices regarding the hearing were duly glven and
service made as required by 25 CFR 15. -

8. That no creditors claims were filed against the egstate herein.

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, that by
virtue of the power and autharity vested in the Secretary of the Interior
py Section 1 of the Act of June 25, 1910 (36 Stat. B855), and other
applicable statutes, and pursuant to 25 CFR 15, the instrment dated and
executed on May 17, 1965, purporting to pe the lsst will and testament of
Frank Pete McCabe be, and the same is hereby approved as the lest will
and testament of sald decedent.

IT IS FURTHER, ORDERED, ADJUDGED, AND DECREED, that by virtue of said

last will and testament aforesaid, the decedent's trust property described
o page 1 herein, together with any and all other trust property owned by
the decedent not specificelly nmentloned herein, or that may hereafter be
discovered, is devised and bequeathed to Lester McCabe, son of the decedent,
and that the sald Lester McCabe 1z the owner of and entitled to distribution
of sare,

1T IS FURTHER ORDERED, that the Area Director, Sacramento Area Office,
Sacramento, California, cause distribution to be made of the decedent's
trust property and all other property under the Jurisdietion of the
Department of the Interior in accordance with the terms of satd last will
and testament and as herein decreed.

IT IS FURTHER ORDERED, that the trust estate of said decedent, conalsting
of real property only, subject to the Jurisdiction of the Departwent of

the Interior, having been appraised at $4,000.00, a probate fee of $50.00
will be collected by the Area Director, or other officerin charge,
pursusnt to authority found in the Act of January 2h, 1923 (42 Stat. 1185) .

Done at the Clty of Sacramento, California, ard dated tais 14th day of

May, 1970.
SGB. ALEXANDER H. WILSON
. Alaxander H. Wilson
THE VALUE S3055 B TE05 GHIEY MAY 65 5 ESTIMATE Hearlng Examiner

A 15 made for the surouse of fiens (Re probate fee cequired By lev
o be collected and 1t iiav not Liesssrily represent the present merket
osime of Do property. Eurther pvestigation of values Should be @ade
ngfarg eotering iate any pegebations iwvalviag this wropestv

—_—-—M
-
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500 6268
UNITED STATES ¢
DEPARTMENT OF THE INTERIOR J'S:i' ‘.’,7156_
BUREAU Of INDIAN AFFAIRS Vol.' Page
Flie No.

DEED TO RESTRICTED INDIAN LAND SPECIAL FORM

THIS INDENTURE, made and entered into this .. 2nd _day of ..February ——1829_..

by and between .__Lester McCabe, a_single persom, Grautor,. ... .. ... ..o

an Indian  of the.... Mopo Txibe ... _ ... .in the State of _California

part y of the firet part, and __Sherrill Anpe HcCabe, daughter of grantor, Grautee, . . . .

aldo a restricted Indian of said reservation, party of the second part: ’
ST Tt i b e, el st e by
Bald part y provisions pursuan W) 88,
are yeatricted or held in trust by the United States for the benefit of sald tor  and are not aubject
to taxation; nor to alienation or encumbrance witheat the consent of the of the Interfor, and
whereas the aaid party  of the second part being aluo a restricted Indian  desires to acguire aaid herein-
described lands anbject to the sime itions, restrictions, and limitstiona as to taxation, alienation, or
encumbrance as now rest thereagainst;

NOW, THEREFORE, for and in consideration of the swmn of §1.00, Love and Affection __
held in trust by the United States for the benefit of eaid party of the second part, the receipt of which
s fia hereby ackmowledged, the sald party of the first part does hereby transfer, set over, and convey
to and unto the said party of the second part all right, title, and interest of the sald party of the firat

part in and to the lands and premises situated fn the Coanty of .Fresno,

State of __California . . .. described sa: s of Lot 2 of NWwx Seec. 18,

Subject to all valid existing rights of way.

Together with all improvements thereon and appurtenances thereunto belonging, aubject to the expresa
condition that the execution of thie deed by the party or parties hereto or its approval by the Secretary
of the Interior shall not operate in any manuer to remove any of the reatrictions now reating against aaid
lands, or to remove any truat or other conditinns imposed upon aaid land ag expressed in the original trust
or any other t iasued therefor, or any part thereof; it being distinctly understood and agreed that
the scope and intent of this deed ia simply to transfer and convey such right, title, and interest as the
party  of the first part now hes  in such lands to the said parly  of the second part subject to the con-
ditions, restrictions, and limitationa a8 now reat thereagainst in the hands of the party of the firat part.

TO HAVE AND TO BOLD 3aid above-deseribed premises subject to all the conditions above stated

}mto the said part y of the second part, _..hex . heirs, executors, administrators, and nasigns
orever.

IN WITNESS WHEREOQF, the said party of the first part ha 3 hereunto sst ____hi g hand
and seal the day snd year first hereinabove written.

WITNESEES %&é?ﬂr@é{ . (BRAL]

_JJ%KA/M_ o oSt HoCabe faear]
T SOOI OOUPRU TS (7 4 |
I e e e [su@]




R §3‘Ajm or , California .
COUNTY OF ..- Sacramanto. e
BE IT REMEMBERED, That on this __20d day of . February ,A.D.19.79..
before the underaigned, a ~Notary Public in and for the County and State
aforesald, personally appeared Leater McCahe, a_single person

to me peraonally known to be the identical parson _ who executed the within instrument of writing, and
such person___ duly acknowledged the execution of the same.

IN TESTIMONY WHERKOF, I have hereunto subscribed my name mdaﬂmdmyne.s!ontbe day

O ;(;-: AL E_""' QARAYE WT1tten
o OFFICIAL SBAL
e RAMONA L. HARRIS
R / NoTany pysLIL  caLioRNIA [ amona L. Hatria

NQl-zry Public

COUNTY OF SMRAHENI'D

DEPARTMENT OF- THE INTERIOR My commission expires _March 9, 1979

The within deed ia hereby approved:

Pursuont to Authority Delegated 8y W

230 DM 1, 10 BIAM 2 (39 F.R. 32186}, '

10 BIAM 3.1 {34 F.R. 637}, ond ACTING Superintendent, Centrat California Agency
10 BIAM 7.

Date: 4'2‘4' 77

The within deed is recorded in the Bureau of Indian Affairs in Volume

- Page_ .. ———y
deeds to Indian landa,
RECEIVED OR FILED
BUR.I'NIaY AFFR
R ECEIVE ' ORTL . . iFcE
500 6268

MAY 7 1979

BRANCH OF
REAL PROPERTY MGMT.

TSAPR 30 Pl 27

BRANL © . LEALTY
TITRES 3 RECORDS
SEGTION

, 19

Ragrister of Daads.

day of
e Oclock M., and duly

¥ L enveREatHT ravmreEw VKE  LO—160A3-L

INDIAN LAND DEED
yzoM
This instrument wes filed for record this

5[.‘?" 0 BEZ iyu'
9 e B

recorded in Book No. st page_

at ...
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June 30, 2005

Judith Kamnmins Albietz, Esq.
Albietz & Samuels

2001 “N” Street, Suvite 100
Sacramento, CA 95814

Dear Ms. Albeitz;

On December 29, 2004, you submitted on behalf of the Buena Vista Rancheria of
Me-Wuk Indians (“Tribe”™)!, a renewed request for an Indian lands determination. On
May 17, 2000, a request for a determination had been submitted to the National Indian
Gaming Commission (NIGC), but a final opinion was delayed due 1o a tribal leadership
dispute.> We have determined that the lands on which the Tribe proposes to locate its
gaming activities are “Indian lands” as defined in the Indian Gaming Regulatory Act
(IGRA), and, therefore, the Tribe may legally conduct gaming on the land.

Background

" The Buena Vista Rancheria of Me-Wuk Indians of California is a fcderally-
recognized Indian tribe. The Tribe has been listed by the Secretary of the Interior as a
federally-recognized indian tribe since 1985. See 30 Fed. Reg. 6,055-6,059. The Tribe
occupies 8 small land base located approximately 40 miles southeast of Sacramento,
California. The Tribe has occupied the area known as Buena Vista since at least 1817.
Triba) members have continuously occupied the Rancheria from as early as 190S. The
Rancheria was purchased in 1927 with money appropriated by the Acts of June 21, 1906
(34 Stat. 325-328) and April 30, 1908 (35 Stat. 70-76).

1 It is important to note that the Tribe, and the land they occupy are often referred to as “the Rancheria.”
For clarity, whenever possible, we have aticmpied to use the term “Tribe™ whenr referring to the political
entity and “Rancheria” when referring to the Tribe'’s land base.

2 The NIGC bas atready approved a site specific Tribel Gaming Ordinance for the Tribe which constinutes
2 recognition of the Rancheria as Indian lands. Further, 2 written [ndian fands opinion is not required
befose a Tribe may conduct gaming However, the Tribe requested the Office of General Counsel to
provide an opinion because of the controversy surronnding the proposed gaming operation.



The Acts specifically provided:

That the Secretary of Imterior be, and he is hereby, autborized to
expend not to exceed one hundred thousand dollars to purchase for
the use of the Indians in California now residing on reservations
which do not contain land suitable for cultivation, and for Indians
who are not now upon reservation in said State . . . and mark the
boundaries of such Indian reservation in the State of California as
the Secretary of the Interior may deem proper.

Act of June 21, 1906, Ch. 3504, 34 Stat. 323-333 (1906). On May 5, 1927, the United
States acquired approximately 67.5 acres of tand in Amador County, California, for the
use of the Me-Wuk Indians settled at Buena Vista that is legally described as follows:

Commencing at the Northeast comer of Section 19, Township 5
North, Range 10 East, M.D.B. and M., thence running West along
Section line 578 feet; thence at right angles South 5280 feet;
thence at right angles East 578 feet; thence at right angles North
5280 feet to a place of beginning. '

The Tribe has proposed to build a gaming facility within the Rancheria on an area
of approximately 11.76 acres within the set-aside land. Specifically, the gaming facility
will be constructed on a portion of the East % of Section 19, T. SN, R 10 E,
M.D B.&M,, Amador County, California, further described as follows:

Commencing st a found 1 and 4 inch iron pipe with USIS Cap,
monumenting the Northeast Comer of said Section 19, T.5 N, R
10 E, MD.B.&M,; thence S. 02703°22"" W. (formerly S.
02°03°55”’ W.) a distance of 1546.50 feet, along the easterly line of
said Section 19; thence leaving said easterly section line N.
87°56'22 W. a distance of 47.00 feet, to the True Point of
Beginning of this description; thence 02°03°38”’W. & distance of
950.50 feet, parallel with and 47.00 feet westerly from said
easterly section line; thence N. 87°56°22”" W. a distance of 166.00
feet; thence S. 02'03°38”" W a distance of 127.00 feet, parallel with
said easterly section line; thence S. 88°54°13" a distance of 330.50
feet; thence N. 0203’38’ E. a distance of 1079.65 fect, parallel
with gaid easterly section line; thence S. 89°47°35°” E. A distance
of 496.26 feet, to the True Point of Beginning.

The Tribe primarily consisted of the Oliver family and their relatives. The tribal
members who were on the land prior to the United States purchase: are from the same
family as those who continue to control the Rancheria today.

In 1958, Congress enacted the California Rancheria Act, Pub. L. No. 85-671
(1958), which authorized the termination of federal supervision and Indian status of many



of the rancherias in the state, As a consequence of the enactment, the residents of the
rancherias were no longer dealt with as tribes by the United States government.
Additionally, the United States government terminated the trust status of the rancheria
lands, including those of the Buena Vista Rancheria, and distributed the lands in fee to
the adult Indian residents. P.L. 85-671, 72 Stat. 619 (1958) as amended by P.L. 88-419,
78 Stat. 390 (1964). On April 4, 1961, the Secretary of the Interior approved a plan for
the distribution of assets of the Tribe. Under the distribution plan, the United States
deeded approximately 67.5 acres of the Rancheria land to Louis and Annie Oliver as joint
tenants.

In 1979, Indian residents from the Rancheria joined Indians from sixteen other
California Rancherias in a class action lawsuit to restore the reservation status of their
tand, asserting that their trust relationship had been illegally terminated under the
Rancheria Act of 1958. See Hardwick v. United States, No. C-79-1710 SW (N.D. Cal.
Filed 1979). The plaintiffs sought, among other things, judicial recognition that “[t}he
Secretary of the Interior is under a duty to ‘unterminate’ each of the subject Rancherias,
and . . . to hold the same in trust for the benefit of the Indians of the original Rancheria;"
and further that “ [t]he Secretary of the Interior is under a duty to treat all of the subject
Rancherias as Indian reservations in all respects{.)” Hardwick, Complaint at 27.

The litigation was ultimately settled. Settlement was achieved through stipulated
judgment between the members of the class and the United States and then between the
members of the class and the respective counties in which they lay.

The first stipulation, which was between the members of the class and the United
States and was approved by federal court order on December 22, 1983, pravides, in
relevant part, as fotlows:

3. The status of the named individual plaintiffs and other
class members of the seventeen Rancherias named and
described in paragraph 1 as Indians under the laws of the
United States shall be restored and confirmed. In restoring
and confirming their status as Indians, said class members
shall be relieved of Sections 2(d) [subjecting any property
so distributed to taxation] and 10(b) [terminating services
provided to Indians] of the California Rancheria Act and
shall be deemed entitled to any of the benefits or services
provided or performed by the United States for Indians
because of their status as Indiang, if otherwise qualified
under applicable laws and regulations.

4. The Secretary of the Interior shall recognize the Indian
Tribes, Bands, Communities or groups of the seventeen
rancherias listed in paragraph 1 as Indian entities with the
same status as they possessed prior to distribution of the
assets of these Rancherias under the California Rancheria



Act, and said Tribes, Bands, Communities and groups shall
be included on the Bureau of Indian Affairs’ Federal
Register list of recognized tribal entities pursuant to 25
CFR, Section 83.6(b). Said Tribes, Bands, Communities or
groups of Indians shall be relieved from the application of
section 11 [revoking constitutions under the Indian
Reorganization Act’] of the California Rancheria Act and
shall be deemed entitled to any of the benefits or services
provided or performed by the United States for Indian
Tribes, Bands, Communities or groups because of their
status as Indian Tribes, Bands, Communities or groups.
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10. The Secretary of the Interior, named individual
plaintiffs, and other class members agree that the
distribution plans for these Rancherias shall be of no
further force and effect and shall not be further
implemented; however, this provision shall not affect any
vested rights created thereunder.

Hardwick, Stipulation and Order, Dec. 22, 1983.

The stipulation with the United States left “for further proceedings” the question
of whether to restore the former boundaries of the Rancherias, Jd, Paragraph S at 4.
(“The court shall not include in any judgment entered pursuant to this stipulation any
determination of whether or to what extent the boundaries of the Rancherias listed and
described in paragraph 1 shall be restored and shall retain jurisdiction to resolve this issue
in further proceedings herein.”).

In 1987, the members of the class from the Buena Vista Rancheria entered into

another Hardwick Stipulation for Entry of Judgmem regarding Amador County. The
1987 Stipulation provides that:

The original boundaries of the [Buena Vista Rancheria] as
described in paragraph 2.B.l1 above [Exhibit A to the
Stipulation for Entry of Judgment, filed herein on August 2,
1983, and made the judgment of this Court on

December 22, 1983, in Order Approving Entry of Final
Judgment } are hereby restored, and all land within these
restored boundaries of the {Buena Vista Rancheria] is
declared to be “Indian Country.” (emphasis in original)

25 U.S.C. § 461 et seq.



Hardwick, Stipulation and Order (Amador County) Para. 2.C., at 4, May 14, 1987.
Although the United States was not among the parties that signed the 1987 stipulation,
which was primarily designed to resolve issues surrounding the payment of real property
taxes to Amador County, the 1987 Stipulation was accepted by the federal court and was
entered as a judgment.” Hardwick, Stipulation and Judgment, filed May 14, 1987. The
effect of the judgments was that all lands within the Rancheria boundaries, as they
existed immediately prior to the illegal termination, were declared to be “Indian Country™
as defined by 18 U.S.C. § 1151. Amador County expressly agreed to treat the Rancheria
like any other federally recognized Indian reservation. Thus, the Rancheria consists
entirely of the original reservation {and base of approximatety 67.5 acres.

Applicable Law
The IGRA explicitly defines “Indian lands” as follows:

(A) all lands within the limits of any Indian reservation; and

(B) any lands title to which is either held in trust by the United States for the
benefit of any Indian tribe or individual or held by any Indian tribe or
individual subject to restriction by the United States against alienation and
over which an Indian tribe exercises governmental power.

25 U.S.C. § 2703 (4).

NIGC regulations have fusther clarified the Indian lands deﬁnition; providing that:

Indian lands means:

(a) Land within the limits of an Indian reservation; or

(b) Land over which an Indian tribe exercises governmental power and
that is either --

(1) Held in trust by the United States for the benefit of any Indian tribe or
individual; or

(2) Held by an Indian tribe or individual subject to restriction by the
United States against alienation.

25 C.F.R. § 502.12. Generally, lands that do not qualify as Indian lands under IGRA are
subject to state gambling laws. See National Indian Gaming Commission: Definitions
Under the Indian Gaming Regulatory Act, 57 Fed. Reg. 12382, 12388 (1992).

Further, IGRA gives tribes the exclusive right to regulate gaming on Indian lands,
specifically providing that:

4 While the United States, as co-defendant, did not sign the 1987 stipulation, it did however sign the
underlying stipulation that restored the Tribe in 1983. [n that stipulation the United States agreed and the
Court held that it would not determine the boundaries of the Rancheria yet, bul, “shall retain jurisdiction to
resolve this issue in further proceedings herein” The stipulated judgment that plaintiff and defendant
Amador County finalized in 1987, was one of the “farther proceedings™ amicipated by the 1983 stipulation.
For these reasons, the United States considers itself bound by both stipulations.



Indian tribes have the exclusive right to regulate gaming activity on Indian lands
if the gaming activity is not specifically prohibited by Federal faw and is
conducted within a State which does not, as a matter = criminal law and public
policy, prohibit such gaming activity.

25 U.S.C. § 2701 (5). IGRA further clarifies the jurisdiction of Tribes as to the different
class of gaming stating that:

(1) Class I gaming on Indian lands is within the exclusive jurisdiction of the
Indian tribes and shall not be subject to the provisions of this chapter.

(2) Any class II gaming on Indian lands shall continue to be within the
jurisdiction of the Indian tribes, but shall be subject to the provisions of this
chapter.

25 U.S.C. § 2710{a)(1)(2). The requirements for Class Il gaming likewise state:

(1) Class III gaming activities shall be lawful on Indian lands only if such
activities are—-
(A) authorized by an ordinance or resolution that
(1) is adopted by the governing body of the Indian tribe having
jurisdiction over such lands ...
(C) conducted in conformance with a Tribal-State compact entered into by
the Indian tribe and the State under paragraph (3) that is in effect.

25 U.S.C. § 2N 0(dX1XAXC).
Analysis

The NIGC Office of General Counsel (OGC) has revised its analytic approach to
Indian lands within reservation boundaries. The analysis used through the past few years
included a two-part determination whenever an Indian lands questions was raised - OGC
looked first to determine whether the lands constituted Indian lands, OGC then looked to
whether the tribe exercised jurisdiction over those lands. This two-part analysis was
driven by the outcome in Kansas v. United States, 86 F. Supp. 2d 1094 (D. Kan. 2000),
aff'd 249 F.3d 1213 (10® Cir. 2001)(Miami IlI). That Court held the NIGC's fuilure to
focus on the threshold question of whether the tribe possessed jurisdiction over a tract of
land rendered the ultimate conclusion arbitrary and capricious. /d. Despite this holding,
the NIGC has concluded that, in 3ome instances IGRA's preemptive effect negates the
need for a complete jurisdictional analysis. IGRA specifically defines Indian lands as
any “f}]ands within the limits of an Indian Reservation.” This finding is a prerequisite for
a tribe to be able to conduct gaming under IGRA. IGRA gives tribes the exclusive right
to reguiate gaming on Indian lands if the Indian lands in question are within “such tribe’s
jurisdiction.” A tribe is presumed to have jurisdiction over its own reservation.
Therefore, if the gaming is to occur within a tribe’s reservation, under IGRA, we can
presume that jurisdiction exists.



OGC’s new approach was outlined in our recent opinion regarding gaming on fee
land at the White Earth Reservation in Minnesota (See Memorandum to NIGC Acting
General Counsel Re: Tribal jurisdiction over gaming on fee land at White Earcth
Reservation, dated March 14, 2005). In that opinion, we opined that the State of
Minnesota lacked jurisdiction over gaming on the White Earth Reservation because the
gaming took place within the exterior boundaries of the reservation; the gaming was
therefore Indian gaming under IGRA, which pre-empts state jurisdiction. As the White
Earth Band was undisputedly the only tribe exercising jurisdiction over the land at White
Earth, that Tribe met IGRA’s requirement that it be the tribe with jurisdiction over the
Indian lands at issue. As a result of our analysis on White Earth we have taken this
opportunity to revigit and revise our analytic approach.

1t is still appropriate under the second 2703(B) definition of Indian lands to
conduct a separate jurisdictional analysis when determining whether a tribe exercises
governmental powers. This is because a necessary prerequisite to the exercise of
govermnmental powers is the theoretical and inherent authority to exercise such power.
However, with respect to the first definition of Indian lands — that the lands are within the
reservation boundaries, we conclude that the preemptive effect of IGRA eliminates the
need for a separate jurisdictional analysis.

The issue here is, therefore, whether a gaming operation conducted on the
Rancheria would be on Indian lands. If the Rancheria is considered a reservation under
the definition of Indian lands, the Tribe may game on those lands.

1. IGRA Preempts The Field Of Gaming On Indian Lands

Generally, there exists a presumption that federal law does not pre-empt State
regulation, particularly in a field that States have traditionally occupied. See New York v.
FERC, 535 U.S. 1, 17-18 (2002), Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996)
(First, "[i]n all pre-emption cases, and particularly in those [where] Congress has
legislated . . . in a field which the States have traditionally occupied, we start with the
assumption that the historic police powers of the States were not to be superseded by the
Federal Act unless that was the clear and manifest purpose of Congress".). The
presumpt:on against federal preemption disappears, however, in the face of Congress’s

“clear and mamfest purpose” to the contrary. Rice v. Santa Fe Elevator Corp., 331 U.S.
218, 230 (1947).° Such purpose is evidenced when the field of regulation has been

5 “Such a parpose may be evidenced in several ways. The scheme of federal regulation may be <o
pervasive as to make reasonable the inference that Congress icft no room for the States to supplement it
Pennsylvania R. Co. v. Public Service Comm’n, 250 U.S. 566, 569; Cloverieaf Butter Co. v. Patterson, 315
U.S. 148. Or the Act of Congress may touch a field in which the federal interest is so dominasnt thar the
federal system will be assumed to preclude enforcement of state laws on the same subject. Himes'v.
Davidowitz, 312 U.S. 52. Likewise, the abject sought to be obtained by the federal law and the charactes of
obligations imposed by it may rcveal the same purposc. Southern R. Co. v. Railroad Commission, 236 U.S.
439; Charleston & W. C. R. Co. v. Varnville Co., 237 U.S. 597; New York Central R. Co. v. Winfield, 244
U.S. 147; Napier v. Atantic Coast Line R Co., 272 U.S. 605. Or the state policy may produce a result
inconsistent with the objective of the federal statute Hill v. Flarida, 325 U.S. 538. It is often a perplexing



substantially occupied by federal authority for an extended period of time. United States
v. Locke, 520 U.S. 89, 108 (2000); Flagg v. Yonkers S&L Ass'n, 396 F.3d 178, 183 (2™
Cir. 2005).

Indian affairs has & long history of Federal authority taking precedence over State
jurisdiction. See Rice v. Olson, 324 U.S. 786, 789 (1945) (citing Worcester v. Georgia, 6
Pet. 515; 1 Stat. 469; 4 Stat. 729). As recently expressed by the U.S. Court of Appesls
for the Ninth Circuit:

The policy of leaving Indians free from State jurisdiction is deeply rooted in
our Nation’s history. Rice v. Olson, 324 U.S. 786, 789 (1945). In
deterrmining the extent of State jurisdiction over Indians, State laws are not
applicable to tribal Indians on an Indian reservation except where Congress
has expressly intended that State laws shall apply. McClanafan v. Ariz. State
Tax Comum'n, 411 U.S. 164, 170-71 (1973). If faced with two reasonable
constructions of Congress’s intent, this Court resolves the matter in favor of
the Indians. Id. at 174.

Gobin v. Snohomish County, 304 F. 3d 909 (9% Cir. 2002), cert. denied 538 U.S. 908 (2003).

IGRA is an heir to this history. The legislative history of the Act incorporates this
history. The Senate Report on S. 555, which became IGRA, states:

It is a long- and well-established principle of Federal-Indian law as expressed
in the United States constitution, reflected in Federal statutes, and articulated
in decisions of the Supreme Court, that unless authorized by an act of
Congress, the jurisdiction of State governments and the application of state
laws do not extend to Indian lands. In modem times, even when

has enacted laws to allow a limited application of State law on Indian lands,
the Congress has required the consent of tribal governmentis before State
jurisdiction can be extended to tribal lands,

S.Rep. No.446, 100" Cong., 2d Sess. 6 (1988), reprinted in 1988 U.S.C.C.A.N. 3071, 3075.

More explicitly, IGRA’s legislative history shows clear Congressional intent that the Act
be preemptive. The Senate Report declares:

S. 555 is intended to expressly preempt the field in the governance of gaming
activities on Indian lands. Consequently, Federal courts should not balance

question whether Congress has precinded staie action or by the choice of sclective regnlatory measures has
left the police power of the States undishubed except to the extent (hal state and federal regulations collide.
Tovwnsend v. Yeomans, 301 U.S. 441; Kelly v. Washington, 302 U.S. 1; South Carolina Highway Dept. v.
Bamwell Bros., 303 U.S. 177, Union Brokerage Cb. v. Jensem, 322 U.S. 202; Rice v. Santa Fe Elevator
Corp., 331 U.S. at 230.



competing Federal, State, and tribal interests to determine the extent to which
various gaming activities are allowed.

Id. & 3076.°

Case law also acknowledges IGRA's preemptive effect. The U.S. Court of Appeals
for the Eighth Circuit, in which the White Earth reservation falls, has directly addressed this
question. In Gaming Corp. of America v. Dorsey & Whitney, 88 F. 3d 536 (8" Cir. 1996),
the Eighth Circuit held that IGRA completely preempted state law where the dispute—a
management company’s suit against a tribe’s Jegal representatives—arose from the tribe’s
issuance of gaming licenses, which is covered by IGRA. “Examination of the text and
structure of IGRA, its legjslative history, and its jurisdictional framework likewise indicates
that Congress intended it completely preempt state law,” the court ruled. /d at 544.
Likewise in Missouri ex rel. Nixon v. Coeur D'Alene Tribe, 164 F.3d 1102 (8" Cir. 1999),
the Eighth Circuit held that the question of whether an activity is pre-empted by IGRA is
determined by whether it occurs on Indian lands:

As our opinion in Dorsey explained at length, the IGRA established a
comprehensive regulatory regime for tribal gaming activities on Indian
lands. Both the language of the statute and its legislative history refer only
to gaming on Indian lands. See, e.g., 25 U.S.C. § 2701; S. Rep. No. 100-
446, reprinted in 1988 U.S.C.C.A.N. 3071, 3071-3083. The Indians' long-
standing rights and interests in controlling activities on their tribal lands,
and the States' correspondingly limited power to regulate activities on
tribal lands except as authorized by Congress, are core principles
underlying the IGRA that necessarily frame the scope of its preemptive
force.

Id at 1108. In short, the court ruled States’ powers are pre-empied where IGRA applies, and
IGRA zpplies on Indian lands.”

In Coeur d'Alene Tribe v. Idako, 842 F Supp. 1268 (D. Idaho 1994), aff'd 51 F.3d
876 (9% Cir. 1995), cert. denied 516 U.S. 916 (1995), rehearing denied 516 U.S. 1018
(1995), the federa! district court reasoned that IGRA allows state gaming regulations to
apply on an Indian reservation. The authority of the state to conduct gaming was not
absolute, however. Rather, the scope of State regunlation was to be determined by

% Ser also Additional Views of Mr. Evans, S Rep. No. 446, 100" Cong., 2d Sess. 36 (1988) (“Finally, this bill
should be construed as an explicit preemiption of the field of gaming in Indian Country.™).

7 There is some case law to the contrary. The federal district court for the Eastern District of Washington
held in 1996 that IGRA did not preveat the State of Washington from conducting the state lottery on lends
within the Yakama Indian Reservation. Confederated Tribes and Bands of the Yakama Indian Nation v.
Lowry, 968 F. Supp. 531 (E. D. Wash_ 1997) (order granting moticn to dismiss; 968 F. Supp. 538
(E.D.Wash.1997) (Order denying motion for reconsideration); vacated 176 F.3d 467 (9™ Cir. 1999). That
decision was vacated by the Ninth Circuit in 1999, however, albeit on the grounds that the State was
immune from the Tribe's suit based on the State’s Eleventh Amendment sovercign immunity. Because the
action was “so clearly barred” by the Eleventh Amendment, the Ninth Circuit deemed it inappropriate to
determine “the more camplex issues”™ raised by the case.
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negotiated compacts between tribes and the States, the court held. The state lottery was
Class III gaming, the court said. Jd. Lacking compacts, neither the tribes nor, more to
the point, the State could conduct a lottery on the reservations, the court concluded. This
reasoning confirms IGRA’s preemptive character, allowing state regulation only under
IGRA'’s provisions.

Accordingly, since IGRA is preemptive as to gaming on Indian lands, our analysis
of the legality of Indian gaming starts and stops when we answer the question — Is this
gaming on Indian lands?

2. The Rancheria is 2 Reservation

Because the Rancheria is a reservation under the IGRA definition of Indian lands,
we conclude that the Tribe may conduct gaming on it.

It is well established that Rancherias are “for all practical purposes” reservations.
See Solicitor's Opinion, M-28958 (April 26, 1939), 1 Op. Sol. On Indian Affairs 891
(U.SDIL 1979). The Buena Vista Rancheria has a history similar to that of the
Pinoleville Indian Community. The Pinoleville Rancheria was terminated according to
the Rancheria Act and subsequently restored in the Hardwick settlement stipulations.
Governing Council of Pinoleville Indian Community v. Mendocino County, 684 F. Supp.
1042, 1043-1044 (N.D. Cal. 1988). In Pinoleville the Rancheria challenged a County
imposed moratorium on new industrial uses on the Rancheria. The court considered the
effect of the Hardwick judgments on the Tribal Council’s power to regulate, and
determined that “the clear and fundamental intent of the judgment [was) to restore all
land within the original Rancheria as Indian Country and Mendocino Country’s express
undertaking [was] to treat the entire Rancheria as reservation[.] /d at 1046 (emphasis in
original). The court held that the Tribal Council had the authority to zone non-Indian fee
land within the boundaries of the Rancheria. /d. at 1045. The court also cited a letter
from the Buresu of Indian Affairs which stated: “[i]t is our opinion that the Pinoleville
Indian Community has the authority to enact an ordinance which restricts land use by
anyone within their exterior boundaries when such use has been deemed detrimental to
the health or welfare of the Pinoleville Indian Community. B.LA. letter at 1 (emphasis in
original).” 7d at 1042. Thus, Rancherias restored by the Hardwick stipulated judgments
are treated by the County and the Bureau of Indian Affairs like any other Indian
reservation.’

Numerous other courts have also concluded that rancherias are the equivalent of
reservations. See City of Roseville v. Norton, 348 F.3d 1020, 1021 (D.C. Cir. 2003)
(stating that the Auburn Indian Restoration Act (AIRA) authorized the creation of a new

? Purthermaore, when discussing the status of the Robinson Rancheria (not a Hardwick Rancherig), the court
it Duncan v. United States, 667 F.2d 36, 41, 229 C1. Cl. 120, 128 (1981), cen. denied, 463 U.S. 1228
(1983), held that “Congress clearly contemplated that this land have the same general staius as reservation
lands.™ See generally United States Department of the Ineriar, Federal Indian Law 609 (rev. ed. 1958) (it
is not necegsary that Congress use the word “reservation” 1o create Indian reservation lands), United States
v. McGowan, 302 U.S. 533, 538-39 (1938).
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“reservation™ for the restored tribe and that parcels of land became the tribe’s reservation
by operation of law); Artichoke Joe's Cal. Grand Casino v. Norton, 353 F.3d 712 (9
Cir. 2003) (stating “rancherias are small Indian reservations”); Santa Rosa Band of
Indians v. Kings County, 532 F 2d 655, 657 (9" Cir. 1975) (wating California Rancherias
are Indian reservations).

Finally, the Hardwick Stipulation for Entry of Judgment entered into between
Amador County and the Indians of the Buena Vista Rancheria, specifically states that the
Rancheria is “Indian Country” and that the Rancheria shall “be treated by the County of
Amador and the United States of America, as any other federally recognized Indian
reservation, . . .” Hardwick, Stipulation and Order, April 21, 1987.

Therefore, the lands within the Rancheria are likewise within the limits of a
reservation. Further, because the lands at issue qualify as a reservation they need not be
taken into trust. Subsection (A) defines Indian lands to include “all lands within the limits
of any Indian reservation” See 25 U.S.C § 2703(4XA). IGRA does not require that
lands within the boundaries of a reservation be held in trust. By providing that “all
lands” within a reservation are Indian lands, it is clear that Congress did not intend to
include an additional requirement that the lands also be held in trust to be qualified under
IGRA.

Subsection (B) categorizes lands as Indian lands if they are either held in trust by
the United States for the benefit of any Indian tribe or individual or held by any Indian
tribe or individual subject to restriction by the United States against alienation and over
which an Indian tribe exercises governmental power. See 25 U.S.C § 2703(4)(B). The
Indian lands definition is subject to the requirements of subsection (B) only if subsection
(A) does not apply. Because Subsection (A) does apply (the Rancheria is a reservation),
we need not address subsection (B).

3. The Proposed Gaming Facility is located within the Rancheria

The land at issue in this matter is fee land within the exterior boundaries of the
Buena Vista Rancheria. The land thus falls within the “limits” of the reservation and
meets the definition of Indian lands under IGRA, 25 U.S.C. § 2703(4)(A), and NIGC’s
regulations, 25 C.F.R. §502.12(a).

In different circumstances, we would engage in a more lengthy analysis. For
example, if the land at issue were trust land, outside the limits of the reservation, we
would need to engage in a two-part analysis: (1) examining if the land were held in trust
or subject to restriction, and (2) determining whether the Tribe exercised governmental
power over that land. See 25 C.F.R. § 502.12(b). Furthermore, in order to prove the
Tribe’s exercise of actual governmental power, we would also need to prove theoretical
jurisdiction. Kansas v. United States, 86 F. Supp. 2d 1094 (D. Kan. 2000), aff'd 249 F.3d
1213 (10" Cir. 2001) (Miami II). Since the Jand at issue at Buena Vista is not trust land,
however, we need examine only one issue. whether the land is within the limits of the
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reservation. Finding that it is within the exterior boundaries of the reservation, we
conclude that the land constitutes Indian lands and that IGRA therefore applies.

We do, however, need to evaluate jurisdiction in the sense that we need io
determine whether the Tribe is the tribe that exercises jurisdiction over the land at the
Rancheria. IGRA states that a tribe may engage in Class I gaming “on Indian iands
within such tribe’s jurisdiction™ if, among other things, the tribe has an ordinance
approved by NIGC's Chairman. 2§ U.S.C. §2710(bX1). The requirements for
conducting Class 111 gaming likewise state: “Class III gaming activities shall be lawful on
Indian lands only if such activities are (A) authorized by an ordinance or resolution that
(i) is adopted by the governing body of the Indian tribe having jurisdiction over such
lands....” 25 U.S.C. §2710(d)X1).

The context of IGRA’s prescriptions as to jurisdiction—that land be within “such
tribe’s jurisdiction” and ordinances adopted by “the Indian tribe having jurisdiction over
such lands”—indicates that Congress intended that gaming on any specific parcel of
Indian lands not be conducted by any Indian tribe, but only by the specific tribe or tribes
with jurisdiction over that land. See, e.g., Williams v. Clark, 742 F.2d 549 (9" Cir. 1984),
cert. denied sub nom. Elvrum v. Williams, 471 U.S. 1015 (198S) (member of either
Quileute or Quinanlt tribes is permissible devisee of Quinault Reservation land, since
both tribes exercise jurisdiction over Reservation, and members of both tribes may be
considered member of “tribe in which the lands are located™ for purposes of Indian
Reorganization Act § 4). The Buena Vista Rancheria ratified its Constitution on August
24, 2004. The Tribal Constitution specifically denotes the Tribe’s jurisdiction to cover
all lands within the boundaries of the Rancheria. Therefore, the Tribe clearly retains
jurisdiction to regulate gaming on lands within its boundaries. :

Because the Tribe is undisputedly the only tribe that exercises jurisdiction over

the Rancheria, the Tribe meets IGRA’s requirements that it be the tribe with jurisdiction
over the Indian lands at issue.

Congclusion

We conclude that the proposed gaming operation is located on lands considered
“Indian lands™ pursuant to 25 U.S.C. § 2703(4X(A).

The Department of the Interior, Office of the Solicitor, concurs in our opinion. If
you should have any additional questions regarding this matter, please call John Hay.

Very truly yours,

list!

Penny J. Coleman
Acting General Counsel

cc:  Director, Office of Indian Gaming Management
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MEMORAMDUM

To: Assistant Secretary — Indlan Affairs

From: Associate Solicitor, Division of Indian Affairs

Date: December 5, 2001

Subject: Confederated Tribes of Coos, Lower Umpqua & Siuslaw Indians v. Babbitt, 116
F.Supp.2d 155 (D.D.C. 2000) in regard to proposed gaming on the Hatch Tract in Lane County,
Oregon. )

introduction

This memorandum Is in response to the above referenced decision in Confederated
Tribes in which the court remanded this case to the Department for further consideration of the
Department’s interpretation of 25 U.S.C. § 2719(b)(1)}B)(iii). Section 2719(b)(1)(B)(iii) exempts
land taken into trust as part of “the restoration of lands for an Indian tribe that is restored to
Federal racognition.” This section Is part of an overall statutory scheme set forth in the Indian
Gaming Regulatory Act, 25 U.S.C. §§ 2701 ef. seq. (IGRA), that prohibits gaming on {and
acquired into trust after October 17, 1988 unless certain exemptions are met.

We have carefully reviewed the Administrative Record in Confederated Tribes, the court's
opinion, and additional materials submitted by counset for the Tribes. In addition, we have taken
into consideration the decision issued on August 31, 2001 by the National Indian Gaming
Commission (NIGC) to Judge Hillman entitted “Whether the Turtle Creek Casino site that is held
in trust by the United States for the benefit of the Grand Traverse Band of Ottawa and Chippewa
Indians is exempt from the Indian Gaming Regulatory Act's general prohibition on 'ands acquired
after October 17, 1988." (GTB Degislon).

After careful consideration, we conclude that the Hatch Tract falls within the requirements
of § 2719(b)(1)(B)(iil), the restored lands exception to the prohibition to gaming on lands acquirad
after October 17, 1988. It must be noted, however, that this opinion will only address the unique
factual and legal circumstances related to the Confederatad Tribes.

Background

On October 19, 1999, Solicitor John Leshy issued an opinion regarding whether the
“Hatch Tract is exempt from the general prohibition against gaming on land acquired into trust
after October 17, 1988, as set forth in the Indian Gaming Regulatory Act, 25 U.S.C. §§ 2702 et.
seq. (IGRA)." Atissue here are two tracts of 1and — the Hatch Tract and the Peterman Tract. The
Peterman tract is a contiguous driveway to the Hatch tract. [1] Congress, in 1998, added the
Peterman tract to the Tribe’s statutory reservation. The Department took the Hatch tract into trust
for the tribes in 1998.

In the 1999 opinion, we examined two exceptions to IGRA’s requirement for a two-part
determination and the Govermor's concurrence for off-reservation gaming. The two exceptions we
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analyzed were the restored lands for restored tribes and the contiguous land exception.[2] We
found that the Hatch Tract met neither exception. In the opinion the Solicitor concluded:

We believe that “restored lands™ under section 20(b)(1)(B)(iii) include only those lands that are
available to a restored tribe as part of its restoration to federal recognition. The statue that
restores the Tribe's Federal recognition status must also provided for the restoration of land, and
the particular parcel in question must fall within the terms of the land restoration provision. Here,
the Confederated Tribes were restored to Federal recognition pursuant to their Restoration Act of
1984 and Congress specifically described the parcels to be acquired. The only lands which
constitute :restored: lands for the Confederate Tribes are those parcels in section 7.

October 19, 1899 Memorandum from the Solicitor to the Assistant Secretary — Indian Affairs at 3.

On September 24, 1999, the Tribes filed suit in the U.S. District Court for the District of
Columbia challenging the Department's decision to deny certification for the Hatch Tract.[3] The
parties thereafter filed cross-motions for summary judgment.

On September 29, 2000, the court ruled in the Department’s favor on three of four claims.
However, the district court also ruled that the Department had adopted an unduly narrow
interpretation of the “restored lands” exception in § 2719(b)(1)(B)(iil) and remanded that single
issue for further administrative review. Confederated Tribes of Coos, Lower Umpqua & Siuslaw
Indians v. Babbitt, 116 F.Supp.2d 155 (D.D.C. 2000).

In pertinent part, the court disagreed that the technical meaning of the term “restoration of tands”
included only those lands were available to a restored tribe as part of its legislative restoration to
Federal recognition by Congress. Instead, the court found that the plain meaning of “restoration
of lands® could be construed as those lands that place a tribe back its position prior to
termination. Ild. at 163. The court aiso found that the Department's requirement for specific
legislative direction regarding restored lands sought “to graft procedural and temporal limitation
onto section 2719(b)(1)(B)(ii).” 1d. The court also rejected our argument that giving the statutory
language this plain, broad, reading would result in opening the door to permitting gaming on any
after-acquired tribal lands. ld. Given the various possible meanings of the section, the court
concluded that we had applied “an unduly restrictive analysis” and that we should consider on
remand the application of the Indian-favoring canons of construction and the particular factual
circumstances surrounding the Hatch Tract. Id. However, the court did agree with Judge Hillman
in Grand Traverse Band of Ottawa and Chippewa Indians v. United States Attormey, 46 F.
Supp.2d 689 (W.D. Mich. 1989) that “the term ‘restoration’ may be read in numerous ways to
place belatedly restored tribes in a comparable position to earlier recognized tribes while
simultaneously limiting after-acquired property in some fashion™ id. at 164, quoting Grand
Traverse at 700.

Legal Analysis

Lands that are taken into trust as part of the “restoration of lands for an Indian tribe that is
restored to Federal recognition” are exempt from the prohibition against gaming on lands acquired
into trust after October 17, 1988. 25 U.S.C. § 2719(b)(1)}(B)(ii). This section requires a two-
pronged analysis. First, the tribe must be “restored” within the meaning of IGRA. Second, the
land to be acquired must be “restored” within the meaning of IGRA.

At issue here is the Department's interpretation of “restored™ as applied to land in the
context of 25 U.S.C. § 2719(b)(1)}(B)(iii). Two district courts have opined that the Department's
interpretation of this subsection is too narrow. The court in Confederatad Tribes found that the
Department failed to apply the canons of construction that “statutes are to be construed fiberally in
favor of the Indians, with ambiguous provisions interpreted to their benefit." Id. at 158, citing
Muscogee (Creek) Nation v. Hodel, 851 F.2d 1439, 144445 (D.C. Cir. 1988) (further internal
citations omitted.) .

The Department has issued several opinions regarding the application of § 2719(b}1)(B)
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(iii) to specific facts.[4] Since that time two courts and the NIGC have issued decisions analyzing
the restored lands exception. In addition, none of the Department's previous opinions have
included an analysis of the Indian canons of construction. In this opinion, we will re-examine our
interpretation of IGRA in light of the foregoing. By applying the Indian canons of construction
along with the Department's expertise in interpreting the statute it is charged with implementing,
we find that the Hatch Tract constitutes restored lands.

1. The restored lands exception within § 2719(b)(1)(B)(iii) is ambiguous.

Before reaching any of the canons of construction, we must decide whether “the
restoration of lands for an Indian tribe that is restored fo Federal recognition” is ambiguous. If
“Congress has directly spoken to the precise question at issue,” then the Department must yield
to the plain meaning of the text. Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc.,
467 U.S. 837, 842 (1984). However, if the provision is ambiguous, then the Department can
apply the Indian canons of construction as well as our expertise in interpreting IGRA, to determine
the proper application of the restored lands provision.[5)

In Confederated Tribes the court found that § 2719(b)(1XB)ii) is ambiguous.[6] The
court found that “part of the ambiguity of the provision stems from the use of the phrase: “that is
restored to federal recognition.” Id. at 162. The court opined that the question boils down to
whether the word “restored” in the phrase “Indian tribe that is restored” is intended as a verb (that
is, the activity of restoring, in which case the timing should be limited to the congressional action)
or as a noun (sic.) (that is, the state of being restored, in which case the timing should extend to
comnpletion of the land restoration process whether through later legislative or administrative
action). Id. Thus the court found that “the varying possibilities highlight the ambiguity of § 2719
(b)(1)(B)(iii).” 1d.

The courts in both Confederated Tribes and Grand Traverse Band found that the terms
“restore” has no independent legal significance in either IGRA or in other Acts. Confederated at
162-163 and Grand Traverse at 696. Nor does the plain meaning resolve the matter. Merriam-

Webster's Collegiate Dictionary at 999 (10th ed. 1999) (the word restored is generally understood
as "to bring back to or put back into a former or original state”). The Grand Traverse court held
that the language of the “restoration of lands™ exception “implies a process rather than a specific
transaction, and most assuredly does not limit restoration to a single event.” id. at 701. As
explained by the court: “Congressional use of the words appears to have occurred in a
descriptive sense only, in conjunction with action taken by Congress to accomplish a purpose
consistent with the ordinary meaning of the words. In no sense has a proprietary use of ‘restore’
or ‘restoration' been shown to have occurred.” |d. at 698.

Thus, we believe that § 2719(b)(1)(B)iii) is ambiguous and has no independent specific
legal significance.[7]

2. Indian Canon of Construction

The Indian canons of construction provide that “statutes are to be construed liberally in favor of
the Indians, with ambiguous provisions interpreted to their benefit ...” Montana v. Blackfeet Tribe
of indians, 471 U.S. 759, 766 (1985). This cannon Is rooted in the unique trust relationship
between the United States and Indian tribes, and Congress's obligation to act on behalf of these
“dependent and sometimes exploited Indian nations.” Albuguergue Indian Rights v. Lujan, 930
F.2d 49, 68 (D.C. Cir. 1991) (citing Seminole Nation v. United States, 316 U.S. 286, 286-97
(1942).[8] in the D.C. Circuit, where this case is being litigated, the Court in Coos cited
Muscogee (Creek) Nation v. Hodel, 851 F.2d 1439, 1445 (D.C. Cir. 1988) which provides that
“statutes are to be construed liberally in favor of the Indlans, with ambiguous provisions
interpreted to their benefit." Id. at 144445, Coos at 116 F.Supp.2d 155, 157.

3. Department’s interpretation of § 2719(b){1)(B)(lii) '
Both the court in Confederated Tribes and Grand Traverse applied the dictionary definition to
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‘restored.” Confederated Tribes at 162, Grand Traverse at 696. The dictionary definition of
‘restore” is. (1) to give back (as something lost or taken away):return . . . 2: to put or bring back
(as into existence or use) . . . 3: to bring back or put back into former or original state . . . .
Webster's Third New Intemnational Dictionary, p. 1936 (G. & C. Merriam Co. 1976).

We believe, however, that to apply dictionary definition to the restored land provision without
temporal or geographic limitations would give restored tribes an unintended advantage over tribes
who are bound to the limitations in IGRA that prohibit gaming on lands acquired after October 17,
1988. Moreover, we believe that, in examining the overall statutory scheme of IGRA, Congress
intended some limitations on gaming on restored lands.

Because there is no legislative history regarding § 2719, one must look elsewhere to glean some
indication of the Congress' view regarding off-reservation gaming. IGRA was enacted in the wake
of Califomia v. Cabazon Band of Misslon Indians, 480 U.S. 202 (1987) which held that the State
of California had no authority under Public Law 280 to enforce its bingo and card game statues on
Indian reservations because such laws are regulatory and not prohibitory. For three years prior to
that decision, bills had been Infroduced in Congress aimed at regulating gaming on !ndian
reservations. None of these bills passed because no agreement could be reached on the kinds of
games tribes should be permitted to operate.

Congress did hear testimony as part of the previously falled bills. Rep. Bereuter of Nebraska,
who had infroduced one of the failed bills, testified that he did not believe that it was “good public
policy” to establish Indian gaming operations on lands that were not contiguous to a reservation
against the wishes of the directly affected political subdivisions. Indian Gambling Confrol Act,

Part i, Hearings before the House Interior and Insular Affairs Committee, 99" Cong., 1%t Sess.
20, 21 (1985) (H.R. 3130 Testimony.) Rep. Bereuter considered it inappropriate for the Secretary
to put new lands into trust for'gaming because to da so would circumvent State law enforcement
and result in lost revenues to State and local governments. Id. Thus, when IGRA was
introduced, it was with a backdrop of poiitical pressure to limit off-reservation gambling without the
concurrence of directly affected political subdivisions. It must be noted, however, that as enacted
IGRA differed from previous bills.

As one compelling manifestation of the prevailing congressional will, the enacted § 2719 includes
a requirement that gaming on most off-reservation, newly acquired lands must be subjected to the
two-part determination if § 2719(b)Y(1)(A), |.e., the Department must find that gaming on newly
acquired land is in the best intarest of the tribe and its members and not detrimental to the
surrounding community, and then the tribe must receive the Governor's concurrencs. As with the
previous failed bills, Congress intanded to give the Department and the local political community a
volce in deciding whether to allow gaming. More importantly, it gave the Governor of the State a
veto. However, uniike the failed Indian gaming bills, IGRA contains exceptions ta this provision.

Saction 2719(b)(1)(B) contains three exceptions to the high political hurdle of a Governor’s veto.
[9] These three exceptions are: (i) the settlement of a land claim; (ii) the initial reservation of an
Indian tribe acknowledged by the Secretary under the Federal acknowledgment process;[10] and
(i) the restoration of lands for and Indian tribe that is restored to Federal recognition. Clearly,
one compelling reason for providing such exemptions is to provide all tribes with at least one
opportunity for the economic advantages of gaming without having to seek the Govemor's
concurrence. If Congress had limited gaming on lands within known reservation boundaries, then
newly acknowledged tribes or tribes that seftled land claims would have been denied the
oppoartunities that IGRA provides.

In enacting the restored lands for restored tribes exception, Congress could have enacted an
-axception for tribes that had been congressionally or legislatively recognized. Moreover, it could
have limited the definition of restored lands to former reservation boundaries as it did in § 2719(a)
(2)(A)(jii). Congress did neither. Instead it enacted a broad, albeit ambiguous section, that
exempts restored lands for restorad tribes.

However, because IGRA provides certain temporal (i.e., the October 17, 1988 limitation for
reservation boundaries) and geographic limitations (i.e., land within or contiguous to the tribe’s
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reservation) we cannot view § 2719(b)(1)(B)(iii) to allow gaming on after-acquired lands with no
limitations. Consequently, we do not use a dictionary definition of restored to include all land
“restored.” It also seems clear that restored land does not mean any aboriginal land that the
restored tribe ever occupied. Tribes that were not terminated and thereby not capable of being
“restored,” lost vast amount of land and were forced to move all over the country such that their
reservations on October 17, 1988, are vastly different than their aboriginai land.

We agree with Judge Hillman’s finding in Grand Traverse that § 2719(b)(1)(B\(iii) could be read
“in numerous ways to place belatedly restored tribes in a comparable position to earlier
recognized tribes while simultaneously limiting after-acquired property in some fashion.” Grand
Traverse at 700. However, because this opinion is related solely to the Confederated Tribes, we
will not opine as to the possible temporat or geographic or other limitations of the restored land
subsection.[11)]

Further, applying the Indian canons of construction to assist us in determining the scope
of § 2719(b)(1)(B)(iii} means not only that we may draw all applicable inferences in favor of the
Tribes, but also that we should not apply the canon such that it benefits a certain group of tribes
to the disadvantage of other tribes. Confederated Tribes of Chehalis v. State of Washington, 96

F.2d 334 (9 Cir. 1986).[12]

Analysis of Hatch Tract

The Tribes of Coos, Lower Umpqua & Siuslaw Indians (now the “Confederated Tribes”)
were terminated by the Western Oregon Termination Act of 1954. Congress restored the
Confederated Tribes on October 17, 1984, 25 U.S.C. § 714 et seq. (1998).

1 Background of the acquisition of the Hatch Tract

The Department took the Hatch Tract into trust in January 1898.[13] The tract is about 98
acres and is the site of a former Siuslaw village and its adjacent to an important Indian cemetery
which contains the remains of tribal ancestors.

After the court’s ruling, the Tribes supplemented the record with “The Hatch Tract: A
Traditional Siuslaw Village Within the Siletz Reservation, 1855-75." December 4, 2000, Dr.
Stephen Dow Beckham (“Beckham Supplemental Report"). 1n his report, Dr. Beckham writes:

The Hatch tract was first identified as a “Suislaw Village" by Capt. John £. Reynolds of the U.S.
Army in July 1856. The site, known as Ka'aich, was the location of the caremonial lodge of the
Earth Ladge Cult, a version of the Ghost Dance, in 1877. A part of the Ka'aich was issued to
Jesse Martin, a Coos Indian, as an aflotment in 1892, pursuant to the allotment agreement with
the Indians of the Siletz Reservation resolved that year. Another portion of the Ka'aich, the site of
the tribal cemetery, was allotted to Tom Johnson, a Lower Umpqua India. These are non-taxed
Indian properties. The heirs Jesse Martin's granddaughter, Hattie (Martin) Hatch, sold that
allotment to the Confederated Tribes in 1995. The heir of Tom Johnson, Elizabeth Anne (Macy)
Campbell, a tribal member, retains a portion of that non-taxed allotment, including the tribal
cemetery. The Peterman tract, another portion of the Tom Johnson allotment, was deeded to the

United States in 1947 to provide a right-of-way into the tribal cemetery. The Bureau of Indian
Affairs affirmed the trust status of the Peterman tract in 1997.
Id. at page “"

Dr. Beckham's report finds that in 1859 the Coos and Lower Umpqua wanted to remain
where they were located instead of moving to the newly created Siletz Reservation. Id. at 9-13.

In March 1598, the attomey for the Confederated tribes wrote to the Portland Area
Director discussing the history of the acquisition of the Hatch Tract and the tract itself.
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According to counsel for the Confederated Tribes, sometime in 1996 the Tribes began to
search for a site for a gaming operation with the assistance of its counsel, Mr. Whittlesey, and
tribal historian Dr. Beckham. Dr. Beckham and Mr, Whittlesey considered on-reservation gaming
in the Empire section of Coos Bay, Oregon. However, the Coquille Tribe operated a close-by
casino in North Bend. In March 1998 counsel for the Confederated Tribes wrote of the Hatch
Tract:

Independent of the project being handled by Dr. Beckham and me, the Confederated Tribes were
given the opportunity to acquire the Hatch Tract approximately two years ago. This tract was a
public domain allotment which was deeded to the ancestor of a tribal member and which had
never been on the Oregon or Lane County tax rolls. The trart was adjacent to the old Indian
cemetery just east of Florence in Lane County, and more importantly, was known to encompass
the site of an old Siuslaw Indian village.

The land was owned by the heirs of Hattie Hatch and had been occupied until only a few years
ago by a tribal member who had recently died. The family had a desire to see the site transferred
to tribal ownership and the price agreed upon was considered very attractive from the
Confederated Tribes’' viewpoint. (The land was acquired and accepted into trust for the
Confederated Tribes in early March 1998.)

March 23, 1998 Letter to Stan Speaks, Portland Area Director, BIA from Dennis J. Whittlesey.

The Hatch Tract was taken into trust for historical, cultural, and economic self-sufficiency.
At the time of the land being taken Into trust, the tribes were not considering it for gaming
purposes.[14] The Tribes decided to focus on the Hatch tract for its planned gaming operation
because they were concemed that two casinos could not be operated at a profit in the Coos Bay
area and the Coquille casino was already established. The Confederated Tribes wanted to
maximize thelr economic development opportunities.

2. Historical significance of the Hatch Tract to the Confederated Tribes

As part of the previous litigation, the Tribes submitted an affidavit from its historian, Dr.
Stephen Dow Beckham. Dr. Beckham is a Professor of History at Lewis & Clark College in
Portland, Oregon. In addition, as previously noted, the Tribes supplemented the record with the
Beckham Supplemental Report.

According to Dr. Beckham's Affidavit, the Hatch tract is historically significant to the
Confederated Tribes. Dr. Beckham testifies In his affidavit:

I have also researched the Hatch Tract at the western side of the confluence of the North Fork
with the main Siuslaw River, land lying in Sections 25 and 26. This property was confirmed in
July 1856, by Captain John F. Reynolds of the U.S. Amy as the site of a large Indian village and
was so denominated on his map of a reconnaissance from Umpqua River to Cape Perpetua. In
1892, Jesse Martin, a Coos Indian, secured this property as Fourth Section Allotment under the
provisions of the Genera! Allotment Act of 1887. The land passed successively to his son, lke
Martin, and his granddaughter, Hattie (Martin) Hatch, In 1997 the heirs of Hattle Hatch own(ed)
the allotment. The land is deemed “non-taxed Indian land” by Lane County and there is no record
that his land has ever left Indian tenure or been subject of taxation.

Decomber 17, 1997 Affidavit of Stephen Dow Beckman.

The Beckham Supplemental Report reinforces that the Hatch Tract was the site of an
aboriginal village. In addition, the report shows that the Hatch Tract was within the boundaries of
the Siletz reservation created on November 5, 1855 by President Franklin Pierce. Also, the Hatch
Tract remained within the reservation boundaries when it was reduced by Executive Order in
December 20, 1865. Id. (Recall that in 1862 the Coos, Lower, Umpqua, and Siuslaw Indians
were removed to the Siletz Reservation. Id. at 9-13.)
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Also, the Peterman Tract is contiguous to the Hatch Tract. While the court agreed with
the Department's view that the Peterman Tract was not part of the reservation as of October 17,
1988, the history of the Peterman tract sheds light on the history of the Hatch Tract. In the
Administrative Record is the Bill of Sale dated June 24, 1944. A.R. 00128. This Bill of Sale for
Allotment No. 113 which was owned by Mr. Johnson. This bill of sale raserves 12 acres of the
Allotment for use as “Indian burial and cemetery ground." Id. In 1945 the Superintendent wrote
to the Commissioner of Indian Affairs that “we do not see how we can keep faith with the Indians
of the area, who from time immemorial have used this land for burial grounds, if we do not see
that an instrument is executed at the time of the sale to insure them of the continued usu of their
cemetery.” A.R.00138. The remaining portions of the Allotment were sold. Id.

Thus, near the time of termination, the BIA recognized the significance of the cemetery
site and reserved it and a right-of —way to it. In addition, in 1843, the Grand Ronde-Siletz Agency
reported in its fiscal year report that “a second community building should be buitt for the Indian
people centered around the town of Florence. There are about fifteen families in this area.

However, suitable land for the construction of such a community building must first be made
available.” |d. at 00121.

In addition, on October 14, 1988, Congress amended the Restoration Act through a
technical comection bill. Pub. L. No. 105-256. This bill added the Peterman tract to section 7, the
Establishment of the Reservation. Id. § 5. However, this bill did not add the Hatch Tract.

3, Hatch Tract Is restored land

At issue is whether the Hatch Tract meets the exception found in § 2719(b)(1(B)(iii) for
restored lands for restored tribes. There is no question that the Confederated Tribes are a
restored tribe. The only question here is whether the Hatch Tract constitutes “restored lands.”

We agree with NIGC's interpretation in its GTB Decision that:

Congress likely did not intend to substantially undercut the general prohibition on gaming on lands
acquired after IGRA’s passage. Although Congress did not limit the definition of restored lands to
former reservation boundaries as it did, for example, in section 2719(a)(2)(B), we believe the
phrase “restoration of lands” is a difficult hurdle and may not necessarily be extended, for
example, to any lands that the tribe conceivably once occupied throughout its history.

Id. at 15.

The Confederated Tribes were restored by Congress to Federal recognition in 1984, well
before IGRA was enacted. The Restoration Act established a reservation for the Tribes, see §
713f and § 714e. However, since this was prior to the passage of IGRA, the Tribes and Congress
had no reason to believe that this could limit the Tribes’ future economic development. The court
in the Coos decision found that Department's requirement for specific legislative direction
regarding restored lands sought “to graft a procedural and temporal limitation onto section 2719
(b 1)(BXiii)." Id. Thus, we believe that it is a reasonable interpretation that since the Restoration
Act was passed prior to the passage of iGRA, that the land identified in the Restoration Act may
not be the only land that meets the restored lands provision.[15]

Congress, in restoring the Tribes, also wanted to make sure that the boundaries of the
reservation did not limit who would recsive Federal services. The Restoration Act included a
provision for services for members of the Confederated Tribes located in several counties. The
Act provides that:

Notwithstanding any provision to the contrary in any law establishing such services and benefits,
eligibility of the Tribe and its members for such Federal services and benefits shall become
effective upon passage of this subchapter without regard to the existence of a reservation for the
Tribe or the residence of the members of the Tribe on a reservation for such members who reside
in the following counties or Oregon: Coos, Lane, Lincoln, Douglas, and Curry.
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25 U.S.C. § 714a. Thus members living on the Hatch tract, located in Lane County, were eligible
for Federal services.

The next question is whether there is a temporal and/or a geographic nexus between the
restoration of the Confederated Tribes and the Hatch Tract. We believe that the land has a
geographic nexus to the Tribes. We do not belleve that the Tribes are seeking to game on far-
flung land. Another consideration is that the tract was a public domain allotment which was
deeded to the ancestor of a tribal member and which has never been on Oregon or Lane County
tax rolls. The local community has known for years that this land is closely tied to the Tribes.
There is also a modermn nexus under the Restoratlon Act because the member, Hattie Hatch who
occupied the land until her death, was eligible for services since she lived in the “service area®
defined by 25 U.S.C. § 714a.

Moreover, Congress believes that land contiquous to the Hatch Tract, the Peterson Tract,
should be part of the Tribes' reservation. While it could be argued that since Congress only
restored the Peterson Tract, it suggests that Congress did not intend the Hatch Tract to be
considered restored lands we have no indication that Congress ever considered and decided
against the Hatch Tract as part of its technical amendments. Therefore, even if the technical
amendment was intended only as a clear indicatlon of Congressional intent that the Federal
government should view the Peterson Tract as restored [ands, it does not praclude the conclusion
that the Hatch Tract is restored land especially when viewed in light of weight of the other
significant evidence.

Also, we find it significant that near the time of termination the Tribes had a presenca.in
the area and the BIA was considering building community buildings. While we cannot say that
this land would have been part of the Tribes’ land base had it not been terminated, it does appear
that it meets the geographic limitations we belleve are implicit in a reasonable interpretation of
§ 2719(b)(1)(B Xiii).

For the temporal nexus, the Tribes were restored in 1984 and the Hatch Tract was taken
into trust in 1988. The acquisition of the lands into trust 14 years after the Tribes’ restoration is a
significant period of time. In considering whether this is a sufficient temporal nexus, however,
several factors must be considered.

One consideration is that Congress allowed 14 years to elapse before restoring the
Peterson Tract o the Tribe. Thus, in this parlicular instance, without some relevant attenuation,
the mere passage of time should not be determinativae. Also, it is not improper for the Department
to take account of the practical effect of the passage of the restored lands exception. For
instance, it will often be the case that newly restored tribes will, out of practical necessity, take

some time to acquire land.[16] The Department recognizes, as Congress surely did, that newly
restored tribes do not have readily available funds for land acquisition, that land is not always
available, and the process of land acquisition is time consuming. Another consideration is that
the Tribes acquired the land as soon as it was available upon the death of the owner. Thus, the
Tribes quickly acquired the land as soon as it was available and within a reasonable amount of
time after being restored.[17]

Based on all of the foregoing, we believe that it is a reasonable interpretation of 25 U.S.C.
§ 2719(b)(1)(B)iii) that the Hatch Tract constitutes restored lands for a restored tribe.

Conclusion

We have considered the fact that the Confederated Tribes were recognized before IGRA
was enacted and that it is seeking to game on land which has been historically tied to the Tribes
and has a close geographic proximity to the Tribes. Thus, applying the Indlan canons of
construction and our expertise in IGRA we find that the Hatch Tract Is restored land.
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[1] See attached map.

[2] The court rejected Confaederated Tribes' alternative argument that the Hatch Tract qualified for
the exception for lands contiguous to the boundaries of the reservation on October 17, 1988. The
coyr.t did not remand this issue to the Department; therefore, we have no need fo address it In this
opinion.

[3]1 The Tribes’ complaint raised four claims for relief under the APA: (1) the Hatch Tract qualifies
for gaming under § 2718(a)(1) (contiguous lands); (2) the Hatch Tract qualifies for gaming under §
2719(b)(1)(B)(iii} (restored lands for restored tribes); (3) the Assistant Secretary’s decision
deviated from prior agency practice without reasoned explanation; and (4)the Assistant
Secretary's decision was arbitrary and capricious because it was made without considering
certain pertinent materials relating to the relevant history. of the Hatch Tract.

[4] See Memorandum dated August 5, 1999, from Associate Solicitor — Indian Affairs to Director,
Indian Gaming Management Staff concerning the Little Traverse Bay Bands of Odawa Indians; Letter
dated August 3, 1998, from the Solicitor, U.S. Department of the Interiar, to the Congressman Vic
Fazio conceming the Mechoopda Tribe of the Chino Rancheria; Memorandum dated March 16, 1998,
from Associate Solicitor — Indian affairs to Acting Director, Indian Gaming Management Staff
concerning the Little River Bank of Oftawa Indians; Memorandum dated November 12, 1997, from
Associate Solicitor — Indian Affairs to Deputy Commission for Indian Affairs conceming the Little
Traverse Bay Bands of Odawa indians; Memorandum dated September 19, 1997, from Solicitor, U.S.
Department of the Interior to the Secretary, U.S. Depariment of the Interior concerning the Okagon
Band of Potawatomi Indians; Letter dated March 14, 1995, from Assistant Secretary — indian Affairs
to Delores Pigsley, Chairman of tha Confederated Tribe of Siletz Indians conceming “restored land”
and Tribal-State Compact approval’ Memorandum dated March 6, 1995, from the Regional Solicitor,
Pacific Northwest Region, to Director, Indian Gaming Management Staff, concerning the Confederated
Tribe of Siletz Indians: Memorandum dated February 1, 1894, from Associate Solicitor — indian Affairs
to Deputy Director for Legislative and iIntergovernmental Affairs concerning the “restored land”
exception for the Confederated Tribes of the Grand Ronde Community of Indians; Lefter dated
October 15, 1993, from Assistant Secretary — Indian Affairs to Mark Mercier, Chairman of the
Confederated Tribes of the Grand Ronde Community of Indians, concerning “restored land” and the
Tribal-State Company disapproval; Memorandum dated September 27, 1993, from the Associated
Solicitor — Indian Affalrs to Pacific Northwest Region Assistant Reglonal Director. Confederated Tribes
Administrative Record at 00178-00214.

[5] In its analysis in the GTB decision, the NIGC found § 2718(b)(1)(B){iii} to be ambiguous. Id. at 12.

{6] In Grand Traverse the court found the Department should give the term “restored” its plain,
dictionary meaning. |d. at 696. However, the court said that even if the “government’s definition could
be considered plausible, a conclusion | reject, the Band's construction should be given preference. Id.
at 700. The court then cited Bryant v. Itasca County, 426 U.S. 373 (1976) holding that ambiguities in a
statute dealing with Indians should be construed to their benefit.

[7]1 The Department recognizes, as the NIGC recognized in its GTB Decisicn, that since we are
not proceeding through formal administrative adjudication or formal rulemaking, this opinion is not
entitied to the fullest measure of deference. See United States v. Mead Com. 121 U.S. 2164
{2001). GTB Decision at 7. Nevertheless, we have tried to exercise care, experience and
informed judgment, including reviewing materials submitted by the Tribes and the NIGC.
Moreover, the Department has used it expertise in the area of Indian lands and Indian gaming in
reviewing this question.

18] The circuits are in conflict regarding the application of the canons of construction. In the 9"
Circuit the court has declined to apply the Indian canons of construction in light of the competing
deference given to an agency charged with the statute's administration pursuant to Ghevron USA
Inc., 47 U.S. at 842-44, Chugach Alaska Com. v. Lujan, 815 F.2d 454 (9" Cir. 1990), Seldovia
Native Ass'n v. Lujan, 904 F.2d 1335, 1342 (9" Cir. 1990) and Haynes v. United States, 891 F.2d
235, 238-39 (1989). Howevaer, the 10" Circuit, takes a different view finding that the canon of
construction trumps the agency's interpretation of a statute. See, Ramah Navajo Chapter of the
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Navalo Nation v. Lujan, 112 F.3d 1455 (10 Cir. 1997).

(9] We should not ignore that the Department’s regulations for taking land into trust, 25 C.F.R. Part
151, provide for notice to the state and local government. Thus, while the Governor does not have a
veto, the local community still has an opportunity for involvement while the land is being considered for
trust status.

[10]} However, as Judge Hillman points out, there can be situations like Grand Traverse in which a

tribe restored through the acknowladgment process can still be considered restored for purposes of
§ 2719(b)(1)(B)(ii)). Grand Traverse at 699.

[11] We believe that the better approach Is for the Depariment to engage in Notice and Comment
Rulemaking to determine the factors it will consider in determining whether other parcels of land meets
the restored land exception.

[12] We also note that the court in Confederated Tribes and the court in Grand Traverse
recognize that the more expansive interpretation of § 2719(b)(1)(B)(iil) would benefit restored
tribes vis-a-vis other tibes. Confederated at 164, Grand Traverse at 700,

[13] As noted by the court, the Hatch Tract is formally described as two portlons of Government Lots 1
and 2 in Section 25 and portions of the E1/2NE1/4 and Lot 1 in Section 26, township 18 South, Range
12, West, Willamette Meridian, contein 98.165 acres more or less.

[14] In Mr. Whittlesey's letter of March 23, 1988, he says that while he and Dr. Beckham were
considering it, they had not provided their report to the tribal council until after the land was taken into
trust. Id. at 24.

[15] Since we only have before us a tribe who was restored prior to IGRA, we are not opining whether
a tribe restored after the enactment of IGRA is limited to the land identified in the legislation restoring
the tribe.

{16] In the proposed revisions to the regulations goveming the Acquisition of Title to Land into
Trust, 25 C.F.R. § 151, the Department considered 25 years as a reasonable period of time to
acquire land in the proposed Tribal Land Acquisition Area. While the Department withdrew these
requlations on unrelated grounds, this is an indication of a reasonable time to acquire restored
lands.

[171 While not before us, we may apply a narmower temporal connection if a tribe already has a
gaming establishment and is seeking to expand.
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Hotel Online

News for the Hospitality Execuative

Caesars Entertainment and The Big Sandy Band
of
Western Mono Indians Developing $200 million
Hotel / Casino Just North of Fresno, California

The Fresno Bee, Calif.
Knight Ridder/Tribune Business News

Feb. 18, 2004 - Gaming giant Caesars Entertainment in Las Vegas and
The Big Sandy Band of Western Mono Indians will announce plans today
for a $200 million casino on tribal land about 10 miles northeast of
Fresno.

Caesars and tribal officials have signed a preliminary agreement for the
development and management of the casino. A final agreement is
expected in 90 days.

The casino would include a 250- to 300-room hotel, more than 75,000
square feet of gaming space, 2,000 slot machines and about 20 gaming
tables.

The 40-acre parcel that will include the development is northeast of Friant
near Auberry, but officials for Caesars and the tribe would not detail a
specific site. The development would be about 15 miles from Mono Wind
Casino, operated by the tribe in eastern Fresno County.

"It's a great opportunity for the Big Sandy Rancheria tribal members to
reach an agreement with such a bona fide and reputable entertainment
management group,” tribal Chairwoman Connie Lewis said in a
statement.

Caesars is one of the world's leading gaming companies, with $4.5 billion
in annual revenue, 29 casinos and 54,000 workers. The company's casino

' resorts operate under the Caesars, Bally's, Flamingo, Grand Casinos,
Hilton and Paris brand names.

Robert W. Stewart, senior vice president of corporate communications for
Caesars Entertainment, said company officials are excited about the
association with the Big Sandy tribe and the opportunity to expand into
Califomia.

"We are always looking for new development opportunities, and we
believe the California market represents a great opportunity for this

http://www.hotel-online.com/News/PR2004_1st/Feb04_FresnoCasino.html 8/16/2005
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company,” he said. "Fresno has grown up. It's a major market within
California." '

Caesars also is negotiating with the Panma-Yuima Band of Luiseno
Mission Indians for a casino on tribal land in northern San Diego County.
The casino with Big Sandy Rancheria is expected first.

Stewart said the new casino will be unlike anything in the area.

By comparison, the new Chukchansi Gold Resort & Casino is a2 $150
million project with an 1,800-slot casino, seven restaurants and a 192-
room hotel. Chukchansi opened in August.

"It's going to look beautiful," Stewart said of the multimillion-dollar
project. "It certainly will have a full range of amenities; it's not just a
gambling hall. It will have retail and first-class entertainment. You will be
able to go there, have a good meal, do some shopping and see good
entertainment.”

There are several approvals that must be obtained for the project. The
management agreement between Caesars and the tribe requires the
approval of the National Indian Gaming Commission. The tribe also must
amend its existing compact with the state or negotiate a new one for the
project.

Stewart said the casino could be completed within two years after being
approved.

Rick Contreras, Big Sandy tribal administrator, said the Caesars name and
reputation will benefit the new casino.

"We are bringing something to the Valley that the other [local] casinos
don't bring -- a brand name."

The new casino will carry one of Caesars' brand names.

"It could be Caesars. It could be Flamingo," Contreras said. "There will be
some association to Big Sandy, but it will carry the brand name that
Caesars brings."

The Caesars name also could help lure big-name entertainment acts for
one- or two-night shows at the new casino, Contreras said.

The casino's exact location has not been revealed.

The Big Sandy Band of Western Mono Indians owns 380 acres near
Auberry and another 215 acres of "off-reservation” land that is within its
jurisdiction, Contreras said. Forty of the 215 acres is trust land that is
being considered for the casino.

Trust land is Indian property administered by the federal government for
the tribe's benefit. :
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"The exact site is still being worked on, but we expect to have that within
the next 90 days," Contreras said.

What will become of the Mono Wind Casino remains uncertain. On¢
reason the tribe is being evasive about the exact location is because it
expects opposition from nearby Table Mountain Casino, operated by
Table Mountain Rancheria.

Table Mountain officials did not return calls Tuesday afternoon.

Along with more slot machines -- the new casino would mean a nearly
sixfold increase in the number of slot machines offered by the Big Sandy
Rancheria -- the new casino near Auberry is expected to bring jobs to an
area plagued by double-digit unemployment.

A source knowledgeable about the casino business said a facility the size
of the proposed resort likely would have a staff of more than 1,000
workers.

What impact another large-scale casino will have on local Indian gaming
centers is unknown.

David Nenna, tribal administrator for the Tule River Indian Reservation,
which operates the Eagle Mountain Casino near Porterville, said he
expects the new facility would have little impact on his tribe's casino. He
declined to comment on what its impact might be on neighboring casinos.

"Y just hope that all due diligence is being done, that the tribe is staying
vigilant and open with the surrounding communities and local
government," Nenna said. "Wherever Indian gaming establishments go in
across the country, there is much positive impact on local communities
and in job creation."

But Nenna said all of the players -- residents, the tribe and government
entities — need to communicate and "address and mitigate any issues” as
they arise before completing the project.

By Tracy Correa and Dennis Pollock

----- To see more of The Fresno Beg, or to subscribe to the newspaper, go
to http://www.fresnobee.com

() 2004, The Fresno Bee, Calif. Distributed by Knight Ridder/Tribune
Business News. CZR, HLT
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Govemor of the State of New York to execute tribal state gaming compacts and approved the use of slot machines as “games of chance.” While
the Company believes that it will prevail on these various matters, there can be no assurance that it will and, if it does not prevail, there can be
1o assurance that the damages assessed against the Company would be immaterial to the Company. See “Litigation™ above.

On May 12, 2003, the Saint Regis Mohawk Tribe and the Govemor of the State of New York signed a memorandum of understanding
which outlined the terms under which the Tribe is authorized to proceed with the casino devefopment. The Saint Regis Mohawk Tribe
announced subsequently that it would withdraw from the memorandum of understanding and continue to negotiate with the State of New York
1o reach an agreement on the subjects contained in the memorandum of understanding. These negotiations are on-going.

As of March 31, 2005, the Company had $44 million invested in the development of this project, which is classified as other long-
term assets on the Company’s consolidated balance sheet. Of that amount, $18 million is to be reimbursed to the Company by the Tribe over a

five year period commencing with the opening of the gaming facility. In the cvent the project is not completed, the total amount invested would
be written off.

Big Sandy Band of Western Mono Indians

In August 2004, the Company signed formal agreements with the Big Sandy Band of Western Mono Indians that will govern the
development, construction, and management of the planned casino resort near Fresno, California. Preliminary plans for the project call for
development of a casino resort on more than 40 acres near Fresno in the San Joaquin Valley in Central California. The casino resort would
become the second to directly serve the Fresno metropolitan area which has 2 population of approximatcly 1.2 million. The casino resort would
initially include 200 to 250 hotel rooms, approximately 70,000 square feet of gaming space, at least 2,000 slot machincs, approximately 40
gaming tables, restaurants, retail shops, and meeting space and entertainment facilities. The Big Sandy Tribe currently operates the Mono Wind
Casino in Auberry, California, about 15 miles northeast of the proposed casino project site.

The management agreement for the cagino resort is for an initial term of seven ycars, renewable upan the consent of both parties, and
requires the approval of the NIGC and other regulatory bodies. In addition, the Big Sandy Tribc would have to amend its existing compact with
the State of California, or negotiate a new compact for the new casino project. The project is also dependent on other regulatory approvals and
contingencies. As of March 31, 2005, the Company has capitalized $1.2 million spent towards acquiring real estate related to this project and
$2.3 million advanced to the Big Sandy Tribe for development costs appraved by the Company and the Big Sandy Tribe. Pursuant to the
Interim Loan Agreement between the Company and the Big Sandy Tribe, the $2.3 million advance is to be repaid upon the earlier of permanent
financing or the casino opening date.

Caesars Wembley

In October 2004, the Company announced plans to develop and operate a casino resort in London, adjacent to the redeveloped
Wembley National Stadium and the legendary Wembley Arena. The Company has since entered into definitive agreements for the pre-
construction phase of the casino resort project. After certain conditions are met, the Company will enter in the Joint Venture Agreement with its
prospective partner in the casino resort project, Quintain Estates and Development PLC. The parties anticipate that these conditions, which
include obtaining necessary gaming licenses and consents, will be satisfied within approximately two years. In April 2005, permissive
. legislation was passed in the United Kingdom. Both parties are contemplated to own a 50 percent interest in the joint venture company. It is
also contemplated that Caesars Wembley would be built on 13 acres in the 58-acre redevelopment area and will include 2 casino, a 400-room
luxury hotel, a full-service spa and swimming pool, shops, convention and meeting facilities and a variety of restaurants, bars and lounges.
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g}\c;ISNAONDY BAND OF WESTERN MONO INDIANS SIGNS AGREEMENTS WITH CAESARS TO DEVELOP FRESNO

LAS VEGAS, September 16, 2004 - The leaders of the Big Sandy Band of Western Mono Indians and Caesars Entertainment, Inc.
(NYSE: CZR), one of the world's (eading gaming companies, have signed formal agreements that will govern the development,
construction and management of the Tribe's planned new casino, to be bullt on Tribal land near Fresno, Callfornia. The total
project cost Is estimated at $250 million.

The management and related agreements establish the management fee that Caesars will receive from the Tribe; provide for
payment of a development fee to the company; and asslgn obligations for funding the various portions of the project.

Plans for the Big Sandy project call for construction of a premler-quallty casino resort on 48 acres of Tribaf land near Fresno In
the central San Joaquin Valley. The casino would become the second to directly serve the Fresno metropolitan area, which has a
population of approximately 1.2 milllion,

The casino property inltlally would Include 250 to 300 hotel rooms, more than 75,000 square feet of gaming space, at {east
2,000 slot machines, approximately 20 gaming tables and a callection of restaurants, retail shops, meeting space and
entertalnment facllities. The company and the Tribe are discussing an appropriate brand for the casino.

“The Blg Sandy Band of Western Mono Indlans Is proud to be working with one the largest casino operators in the worlid,"” said
Big Sandy Rancheria Tribal Chairperson Connie Lewis.

*This collaboration will provide a new ecbnomlc base for the Tribe and Fresna County. Al parties involved will share in the
economic benefits that this new casino will bring," Lewis added.

"We are pleased to be associated with the Big Sandy Tribe In this signlficant Callfornla gaming project,” sald Caesars
Entertainment President and Chief Executive Officer Wallace R. Barr. "This casino resort will deliver mililons of dollars of

investment and thousands of local jobs to the reglon, in addition to providing substantlal economic benefits to members of the
Tribe.”

Under the terms of the agreements:

e The Tribe and Caesars Entertainment wili devefop and construct the casino resort and other related facilities on Tribal
lands.

» Caesars Entertainment will assist the Tribe In securing financing for the planned development.

s Caesars Entertainment will manage the casino and resort for an initia! term of seven years, which Is renewable upon the
consent of both parties.

e Caesars Entertainment wilt receive a management fee of 30 percent of Net Total Revenue, as defined in the management
agreement, from casino and resort operations. Net Total Revenue Is analogous to the GAAP concept of pretax income.

e Caesars Entertainment will receive a one-time development fee of approximately $7 milllon for Its assistance in planning
and bullding the casino resort.

The Blg Sandy Tribe currently operates the Mono Wind Casino in Auberry, Californla, about 15 miles northeast of the proposed
Fresno-area casino.

The management agreement between Caesars Entertainment and the Tribe requires the approval of the National Indian Gaming
Commission. In addition, the Tribe would have to amend its existing compact with the State of California, or negotiate a new
compact for the new casino project. The project also is dependent on other reg ulatory approvals and contingencies.

About Caesars Entertalnment

Caesars Entertainment, Inc. (NYSE: CZR) Is one of the world's feading gaming companies. With $4.5 billlon in annual net
revenue, 28 properties on four continents, 26,000 hotel rooms, two milllon square feet of caslno space and 52,000 employees,
the Caesars portfolio Is among the strongest in the Industry. Caesars casino resorts operate under the Caesars, Bally's,
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Flamingo, Grand Casinos, Hilton and Parls brand names. The company has Its corporate headquarters in Las Vegas.

In July 2004, the Board of Directors of Caesars Entertainment approved an offer from Harrah's Entertainment to acquire the
company for approximately $1.8 billion and 66.3 million shares of Harrah's common stock. The offer must be approved by
shareholders of both companies and federal and state regulators before the transaction can close.

Additionat information on Caesars Entertalnment can be accessed through the company's web site at www.caesars.com.

NOTE: This press release contalns “forward-looking statements" within the meaning of the federal securitles law, whick are
intended to qualify for the safe harbor from Hability provided thereunder. All statements which are not historical statements of
fact are "forward-looking statements" for purpases of these provisions and are subject to numerous risks and uncertainties that
could cause actua) results to differ materlally from those expressed or implied in the forward-looking statements, Forward-
looking statements include the scape of the plan project, the expected economic results of the project, the length of time for
receipt of various approvals and the construction costs and completion date. Additional information concerning potenttal risk
factors that could affect the company's future performance are described from time to time in the company's reports fited with
the Securltles and Exchange Commission, including the company's Annual Repert on Form 10-K for the year ended December
31, 2003 and reports on Form 10-Q for the quarters ended March 31, 2004 and June 30,2004. The reports may be viewed free
of charge at the following website: www,sec.aov. The company undertakes no obligation to publicly update any forward-looking
statement, whether as a result of new informatlon, future evants, or otherwise.

CONTACTS:

Caesars Entertainment
Medla

Robert W. Stewart
702.699.5043
stewartr@caesars.com

Investors

Josh Hirsberg
702.699.5269
hirsbergj@caesars.com

Big Sandy Band

of Western Mono Indlans
Connie Lewis
559-855-2103
bsr201@netptc.net

—top-

+ ABOUT US « EMPLOYMENT ¢ PRESS ROOM ¥ INVESTOR RELATIONS s RESPONSIBLE GAMING + SPECIAL OFFERS

Privacy Pollcy. | Terms of Use | Site Map | Contact Us | ©2005 Caesars Entertainment Inc.
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Casino Boom Underway, Study Says
8/15/2005
By Allan Richter

DENVER - Traditional and Native American casino development is expected to
boom and exceed $4 billion, handily outpacing the $3 billion spent in 2003 and
2004 combined, new market research shows,

Developers are expected to plow more money into traditional casinos than
Native American casinos, though development of the latter will hum along at a
steady clip, according to the annual U.S. study by HREC - Hospitality Real
Estate Counselors, a hotel and casino advisory firm.

Traditional casino projects either under construction or proposed are expected to account for more than §11
billion through 2009, while Native American casino projects amount to roughly $3 billion, the HREC study
said.

HREC defines a traditional casino as land-based, dockside or riverboat aperations subject to local, state and
federal gaming laws. A Native American casino, owned or developed by a tribe, is subject to the Indian Gaming
Regulatory Act of 1988 (IGRA), though a third party may operate it.

In another trend the survey unearthed, mega-resorts such as the new Wynn Casino and the 34 billion Project
City Center, both in Las Vegas, continue to draw the most developer interest and capital. Among Vegas casinos
following suit are the Venetian (Palazzo) and the Cosmopolitan.

The trends were identified in a study that pointed to a robust gaming industry, which HREC said has spurred
some $14.5 billion in combined casino projects under construction or proposed for next year through 2009.

Most traditional casinos either being built or nearing construction is in Nevada, with Mississippi ranking second.
In addition, HREC said, traditional casinos are said to be planned in 12 states.

Hotels are likely to ride the coattails of the aggressive casino development. The Venetian’s new Palazzo tower
project, for instance, will add more than 3,000 rooms and 100,000 square feet of gaming space at a cost of
roughly $1.6 billion.

Such projects support “the trend toward creating an all-inclusive experience for guests,” the report said.

In contrast to traditional casinos, expansion projects account for most Native American casino developments
under construction, the HREC study said. Native American projects are underway in five different states.

At $325 million, most Native American casino development is in New York, though the largest single Native

American project, the Big Sandy Band of Western Mono Indians Casino, costing $250 million, is in Fresno,
California.

http://www hotelinteractive.com/hi_articles.asp?func=print&article_id=4894 8/19/2005
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Allan Richter is editor in chief of Hotel Interactive and Hospitality Insider.

Hotel Interactive provides both free and premium news content. The article you are reading is part of our free daily news service. Read below for more
information about our premium news service.
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Memorandum

To: Philip N. Hogen, Chairman ‘_\ C,
Through: Penny J. Coleman, Acting General Counsel 5
From: John R. Hay, Staff Attorney ;P' H
Date: September 6, 2006
Re: Gaming By the Big Sandy Rancheria on the McCabe Allotment

On December 22, 2004, the Big Sandy Band of Western Mono Indians (“Tribe”)
submitted to the NIGC a Request for Approval of Management Agreement between Big
Sandy Entertainment Authority and QBS, LLC, regarding a proposed casino near Fresno,
California. On April 19, 2005, the Tribe submitted documentation to support its assertion
that the proposed casino site constituted “Indian lands” as defined by the Indian Gaming
Regulatory Act (“IGRA”)." In conjunction with the submission of a Management
Agreement, the Tribe has requested that the NIGC provide an advisory legal opinion on
whether the proposed casino location qualifies as Indian lands under IGRA.

! The Tribe’s submission included the following aitachments: A Plan For The Distribution Of The Assets
Of The Big Sandy (Auberry) Rancheria (Effective Date, March 5, 1965); Stipulation for Entry of
Judgment, San Joaquin or Big Sandy Band of Indians, ¢t al. v. James Watt, et al. (March 25, 1983); BIA,
Title Status Report (November 12, 2003); BIA, Tract History Report (February 10, 2004); Trust Patent
from the United States of America to Mary McCabe (March 29, 1920); BIA, 1933 California Roll Book
(excerpt)(November, 1986); Letter from Sacramento Indian Agency (April 24, 1935); Tribal Resohition
No. 84-1 (March 19, 1984); Declaration of Dan Lewis (March 28, 2005); Deed to Restricted Indian Land
Special Form (Febmary 2, 1979); Lester McCabe, BIA Index and Heirship Card; Opinion of the Solicitor,
Sampson Johns Allotment (September 26, 1996); Declaration of Sherril McCabe (April 7, 2005);
Declaration of Tribal Council Member, Phyllis Lewis (March 31, 2005); Declaration of Tribal
Administrator, Ric Contreras (March 31, 2005); Tribal Council Resohrtion No, 0604-03, Affirming Tribal
Government Jurisdiction Over Indian Lands Of The Tribe (June 12, 2004); Permit to Enter Trust Lands of
the Tribe; Tribal Jurisdiction and Government Services Ordinance, Ordinance No, 1204-01 (December 30,
2004); Map of McCabe Allotment; and Fresno County Assessor’s Map, Book 138, Page 06 (June 25,
2003).



By letter dated September 9, 2005, the California Governor’s Office of Legal Affairs
submitted its views on the Indian lands determination. The Tribe responded to the State’s
arguments by letter dated October 7, 2005.

By letter dated February 1, 2006, the Table Mountain Rancheria submitted its views on
the Indian lands determination. The Tribe has not responded to that submission.

The Office of General Counsel has evaluated all of the information submitted and
determined that the McCabe Allotment would qualify as Indian lands under IGRA and,
therefore, the Tribe may lawfully conduct gaming on this parcel.

Background

The Tribe is a federally recognized Indian tribe occupying the Big Sandy Rancheria near
Auberry, California, approximately 35 miles northeast of Fresno. Pursuant to a tribal-
state gaming compact with the State of California, the Tribe conducts class IT and class
I gaming in its reservation’s Mono Winds Casino. The tribe is now developing a new
gaming facility outside the boundaries of the reservation.

The parcel of land the Tribe proposes to conduct gaming on is an Indian allotment
(hereinafter, the “McCabe Allotment”) that has been continuously held in trust since
1920 for McCabe family members> The current allottee, tribal member Sherrill
McCabe-Esteves, has been the sole beneficial owner of the McCabe allotment since
1979. The Allotment is located 12 miles outside the Rancheria, in an unincorporated part
of Fresno County. The allottee is leasing the parcel to the Tribe.> The lease has been
submitted to the Bureau of Indian Affairs for review.

The McCabe Allotment is a 40.82* acre Indian allotment held in trust by the United
States for the benefit of Big Sandy Rancheria tribal member Sherrill Anne McCabe (aka
McCabe-Esteves). The McCabe Allotment was originally allotted out of the public
domain to Mary McCabe, a member of the Tribe, in 1920 and immediately placed in
trust.

Applicable Law

The IGRA explicitly defines “Indian lands” as follows:

(A) all lands within the limits of any Indian reservation; and

! The parcel at issue is described as: The north half of Lot two of the northwest quarter of Section cighteen
inTownshipelevensomhofRangetwenty-twoeastoftheMnuntDiabloMeridian,Oa]ifomia,oontaining
forty and eighty-two-hundredihs acres.
3Theleasewassnlmliitedtothequ:iﬁcRegionalOﬂiceoftheBu.teauoflmiizmAﬂ‘aixsonDeuemberZO,
2004,

4TheBIAtruststamsn:portindieahesthatthisisa40.82acmparcel. However, a survey done by the Big
Sandy Raacheria has found that this parcel is 48.20 acres, In all likelyhood this is simply a scriveners
error, however, our opinion is limited to the legal description of the trust document.



(B) any lands title to which is either held in trust by the United States for the
benefit of any Indian tribe or individual or held by any Indian tribe or
individual subject to restriction by the United States against alienation and
over which an Indian tribe exercises governmental power.

25 U.S.C. § 2703 (4).

NIGC regulations have further clarified the Indian lands definition, providing that:

Indian lands means:

(a) Land within the limits of an Indian reservation; or

(b) Land over which an Indian tribe exercises governmental power and
that is either --

(1) Held in trust by the United States for the benefit of any Indian tribe or
individual; or

(2) Held by an Indian tribe or individual subject to restriction by the
United States against alienation.

25CFR §502.12. Generally, lands that do not qualify as Indian lands under IGRA are
subject to state gambling laws. See National Indian Gaming Commission; Definitions
Under the Indian Gaming Regulatory Act, 57 Fed. Reg. 12382, 12388 (1992).

Further, IGRA gives tribes the exclusive right to regulate gaming on Indian lands,
specifically providing that:

Indian tribes have the exclusive right to regulate gaming activity on Indian lands
if the gaming activity is not specifically prohibited by Federal law and is
conducted within a State which does not, as a matter of criminal law and public
policy, prohibit such gaming activity.

25 U.S.C. § 2701 (5). IGRA further clarifies the jurisdiction of Tribes as to the different
classes of gaming stating that:

(1) Class I gaming on Indian lands is within the exclusive jurisdiction of the
Indian tribes and shall not be subject to the provisions of this chapter.

(2) Any class IT gaming on Indian lands shall continue to be within the
jurisdiction of the Indian tribes, but shall be subject to the provisions of this
chapter.

25 U.S.C. § 2710(2)(1)(2). The requirements for Class [T gaming likewise state:

(1) Class 1T gaming activities shall be lawful on Indian lands only if such
activities are--
(A) authorized by an ordinance or resolution that
(1) is adopted by the governing body of the Indian tribe having
jurisdiction over such lands ...



(C) conducted in conformance with a Tribal-State compact entered into by
the Indian tribe and the State under paragraph (3) that is in effect.

25U.S.C. § 2710(d)1)AXC).

Analysis

The McCabe Allotment is not within the Big Sandy Rancheria; it is held in trust for the
benefit of tribal member Sherrill McCabe. Therefore, the McCabe Allotment constitutes
Indian lands if the Tribe possesses jurisdiction and exercises governmental authority over
it.

Jurisdiction

As a general matter, tribes are presumed to possess tribal jurisdiction within “Indian
country.” See South Dakota v. Yankton Sioux Tribe, 522 U.S. 329 (1998). The Supreme
Court has stated that Indian tribes are “invested with the right of self-government and
jurisdiction over the persons and property within the limits of the territory they occupy,
except so far as that jurisdiction has been restrained and abridged by treaty or act of
Congress.” Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 140 (1982).

Historically, the term “Indian country” has been used to identify land that is subject to the
“primary jurisdiction . . . [of] the Federal Government and the Indian tribe inhabiting it.”
Alaska v. Native Village of Venetie Tribal Gov't, 522 U.S. 520, 527 n.1 (1998). The USS.
Code defines “Indian country” as:

(2) all land within the limits of any Indian reservation...,

(b) all dependent Indian communities. ., and

(c) all Indian allotments, the Indian titles to which have not been
extinguished. ...

18 US.C. § 1151. See, e.g., United States v. Pelican, 232 U.S. 442, 449 (1914) (Indian
country includes individual Indian allotments held in trust by the United States because
they “remain Indian lands set apart for Indians under governmental care”).

This situation is similar to the Sampson Johns Allotment over which the Quinault Tribe
possesses jurisdiction. In 1996, the Department of the Interior, Office of the Solicitor
concluded that an Indian allotment, located off-reservation and created from the public
domain, constituted Indian lands for the purposes of IGRA. See Opinion of the Solicitor,
Sampson Johns Allotment (September 26, 1996). In that case, the allotment was owned
by 2 member of the Quinault tribe and was located 12 miles from the Quinault
reservation. The opinion concluded that the Quinault Tribe possessed jurisdiction over
the lands. The opinion noted that a tribe would possess Jjurisdiction over lands within
Indian country unless the “land in question is not owned or occupied by tribal members
and is far removed from the tribal community.” Id.



Similar to the Sampson Johns Allotment, the McCabe Allotment is owned by a tribal
member who is a descendent of the original allottee’s family and the allotment has been
held in trust continnously since 1920 and is located within 12 miles of the Tribe’s
Rancheria. Therefore, we can conclude that the Tribe has jurisdiction over the land.

Exercise of Governmental Authority

In order for the land to fit the definition of “Indian lands,” we must decide whether the |
Tribe exercises governmental power over the parcel. See 25 U.S.C. § 2703(4)(B); see
also Narragansett Indian Tribe, 19 F.3d at 703.

IGRA is silent as to how NIGC is to decide whether a tribe exercises governmental
power. Furthermore, the manifestation of governmental power can differ dramatically
depending upon the circumstances. For this reason NIGC has not formulated a uniform
definition of “exercise of governmental power,” but rather decides that question in each
case based upon all the circumstances. See National Indian Gaming Commission:
Definitions Under the Indian Gaming Regulatory Act, 57 Fed. Reg. 12382, 12388 (1992).

Case law and NIGC opinions provide some guidance. The First Circuit in Narragansett
Indian Tribe found that satisfying this requirement depends “upon the presence of
concrete manifestations of [governmental} authority.” Narragansett Indian Tribe, 19 F.3d
at 703. Such examples include the establishment of a housing authority, administration
of health care programs, job training, public safety, conservation, and other governmental
programs. Id

In Cheyenme River Sioux Tribe v. State of South Dakota, 830 F. Supp. 523 (D.S.D. 1993),
aff’d 3 F.3d 273 (8" Cir. 1993), the court stated that several factors might be relevant to a
determination of whether off-reservation trust lands constitute Indian lands. The factors
were:

(1)  Whether the areas are developed;

(2)  Whether the tribal members reside in those areas;

(3)  Whether any governmental services are provided and by whom;

(4)  Whether law enforcement on the lands in question is provided by the
Tribe; and

(5)  Other indicia as to who exercises governmental power over those areas.

1d. at 528. The Court did not opine regarding the weight given any factor or whether the

absence or presence of one factor was determinative.

In this case, the Tribe’s Constitution provides that the Tribe has jurisdiction over any
allotment of a tribal member. The Tribe provides governmental services to off-
reservation Indian allotments owned or occupied by tribal members including the
McCabe allotment and other allotments in the surrounding area. According to the Tribe,
such services have included, for example, tribally and HUD funded housing services,



housing and facility maintenance, social, welfare and property maintenance services
(including food and meal delivery, home repair, refuse removal, etc.).

The McCabe Allotment is largely vacant and undeveloped. However, the Tribe provides
some governmental services to the allotment, including site inspection by tribal police
officers, fence repair, maintenance, inspections for unauthorized grazing, and general
supervision. The Tribe provided a sworn statement from Ric Contreras, Big Sandy Tribal
Administrator, recounting a recent situation where a tribal employee noticed signs that
catle had been illegally grazing on the land. The Tribe took action to seal-off possible
entries that cattle may have used to gain access to the property.

The Tribe has submitted a swom statement from Sherrill McCabe, the allottee, stating
that the “Tribe provides governmental services and benefits to the McCabe Allotment,
including inspection by Big Sandy tribal patrol officers, fence Tepair, maintenance,
monitoring for un-permitted grazing, and general supervision.”

The Tribe submitted a sworn statement from Dan Lewis, a tribal security officer, stating
that he “made regular visits to and inspections of the McCabe Allotment” for the purpose
of looking out for “trespassers, squatters and any damage to or removal of objects from
the land.”

The Tribe has submitted copies of resolutions to show that it exercises jurisdiction over
off-reservation Indian allotments. Tribal Council Resolution #0604-03, adopted June 12,
2004, requires that all off-reservation trust allotments display a sign stating: “NO
TRESPASSING: PROPERTY UNDER JURISDICTION OF BIG SANDY
RANCHERIA TRIBAL GOVERNMENT. ENTRANCE ONLY BY PERMISSION OF
TRIBAL GOVERNMENT.” (emphasis in original). According to the Tribe, these
warning signs have been placed on the McCabe allotment.

According to the Tribe, in December of 2004, it began requiring non-Tribal visitors, such
as contractors, surveyors, and others, to obtain a permit before entering off-reservation
Indian allotments to conduct work on behalf of the Tribe or a tribal member allottee.

These actions identified above are concrete manifestations of the Tribe’s exercise of
governmental authority over the allotment.’

Conclusion
In our opinion, the McCabe trust allotment constitutes Indian lands under the Indian

Gaming Regulatory Act. Therefore, the Big Sandy Rancheria may conduct Class II and
IIT gaming activities on the land. It is important to note that this is an advisory opinion

5TheStateofCal.i:fomiaarguesthatﬂleTlibeumstexercisahistoricaland@xclusivejurisdicﬁontoqmlify
as Indian lands under IGRA. This is an incorrect statement of law. At Jeast since prior to the enactment of
IGRA, the Tribe had the authority to exercise jurisdiction. In the specific circumstances described here,
nothing more is required. Addiﬁonaﬂy,thereisnoreqlﬁrementthatﬂlel'lﬁbe exercise governmental power
over a historically significant period of time,



issued by the Office of General Counsel and not a final agency action. The Department
of the Interior, Office of the Solicitor concurs with this opinion.
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United States Department of the Interior

OFFICE OF THE S0LICITOR

SEP 25 1996  In reply, please address to:
' Main Interior, Room 6456

Memorandum

To: Director, Indian Gaming Management Staff

From: Robert T Andérson@M T J p(./\/"bv

Associate Solicitor, Division of Indian Affairs
Sobject: .~ Sampson Johns Allotment as "Indian Iand" under IGRA.

Your office has requested an opinion as to whether the Quinauit Indian Nation may conduct
Class III gaming pursuant to the Ipdian Gamipg Repulatory Act ("IGRA"), 25 U.S.C. §§ 2701-
21 (1988), on a parcel of land knowri as the Sampson Johos allotment. The Tribe has sybmitted
a Class I gaming compact between the Tribe and the State of Washington which contemplates
gaming upon the Tribe’s reservation and wpon a specific parcel of trust land known s the
Sampson Johns allotment. .

Pursuant to IGRA, the Secretary must approve a Tribal-State compact in order for the Tribe to
legalty conduct Class Tl gaming. As part of the Quinault Indian Nation-Washington State
gaming compact, the Tribc and the State assert that publication in the Federal Register of the
Sccretary’s approval of their compact constitutes a findmg by the Department of the Interior that
the Sampson Johns allotment is "Indian lapds” which may be used for tribal gaming under
IGRA. Prior t0 approving the compact, therefore, .the Department of the Interior must
detenmine whether the allotment is "Indian land[]" under IGRA. -

Based on a review of the relevant evidence and applicable law, we conclude that the Quinanlt
Indian Nation may conduct gaming on the Sampson Jolms property because the land is "Indian
land[]" as defined by IGRA, /.e. the Jand is trust land owned by Quinault tribal members and
the Quinault Indian Nation exercises govermmental power over the property.  Therefore the
Tribal -Statc gaming compact, including its provision regarding the Department of the Interior’s

finding that the intended gaming site is "Indian land{]" under IGRA, may be legally approved.

Background

The Quinault Indian Nation (bereinafter Quinanlt or Tribe) intends to locate their proposed
gaming enterprise on an Indian allotment that the Tribe belicves is within its Jurisdictional, area

1
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and over which the Quinauit Indian Nation exercises governmental authority. The Shoalwater

Bay Tribe of lndians opposes the Quinault Tribe's proposed gaming site because the Shoalwater
Bay Tribe recently purchased a neighboring parcel of land in fee simple, which it intends to usc
for gaming.' Shoalwater Bay has submitted a request to the Secretary to investigate Quinauit’s
claim that jt exercises governmental power over the allotment. See Material dated July 11, 1996
from the Shoalwater Bay Indian Tribe to Secretary Babbitt (On File with Our Officce).

The proposed gaming site is part of lands allotted io Sampson Johnos, an enrolled Quinault
Indian, on Scptember 7, 1900 out of the public domain 2 See Trust Patent of February 5, 1916
(on file with our office). The land has been continuously held in trust since 1916 for the
beneficial owners of the land and is currently held in trust by the United States for a number of
Quinault tribal members, heirs and successors of Sampson Jobns.” The specific parecl of land
intended for gaming is rccorded with the Bureau of Yndian Affairs as allotment 130-1755-D.

The parcel is owned by Emily J. Sherwood, an enrolled Quinault Indian.

The Quinuult Tribe has submitted evidence to support its assertion that it exercises governmentaj
power over the parce! in question. According 1o documents submitted by the Tribe, the land is
located approximately twelve miles from the southern border of the Quinault Indian Reservation
and is near or within the usual and accustomed hunting, fishing, and gathering tecritories of the
Quinault Tribe. See Treaty with the Quinaielt, Ftc., 1855, 12 Stat. 971 (1855).

The Tribe has also submitted :;wom statements from Douglas Washburn and Ray Knutzen,
Quinault Indiad Nation Police officers, stating that tribal police have policed the Sampson Johns

' On August 14, 1992 the Sampson Jotms allotment was subdivided into four scparate tracts.
See Letter of December 16, 1992 from the Acting Assistant Area Director, Portland Area
Office, Burean of Indian Affairs to the Superintendent, Olympic Peninsula Agency, Bureau of
Indian Affairs (on file in our office). On January 17, 1996 the Bureau of Indian Affairs
approved the sale of one of the four parcels consisting of 56.240 acres to the Shoalwater Bay
Indian Tribe. Title to this parcel thus reverted to fee simple. See Deed of Jarmary 11th, 1996,
Recorded on Pebruary 2, 1996 under No. 96 04172 (Shoalwater Bay Tribe Submission Appendix
G).

? 'I'hc United States mistakenly patented the allotment to Mr. Johns in fee simple, but on

February 5, 1916 corrected the mistake by issning a trust patent to Mr. Johus which replaced

(cancefled) the fee simple patent. Trust Patent of February S, 1916.

* Of the eleven heirs of Sampson Johns who owned an undivided interest in the Sampson
Johns allotment, ten ave enrolled Quinanlt tribal members. See Certification of Degree of Indian
Blood for Verdi Charlene Smith Mcloud, Geneva L. Smith Underwood, Tlazel Strom Smith,
Donald Eugene Strom, Leon C. Strom, Theodore Strom 11, Theodore Lester Strom, Emily Johns
Sherwood, Vance Johns, Jr., Jason Strom (On File with Ouwr Office).

Hioo2
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. allotment and have periodically responded to requests for police assistance on the land.

Declaration of Douglas Washburn, Quinault Indian Nation Police Officer (January 3, 1995);
Declaration of Ray Knutzen, Quinault Indian Nation Police Chief (January 2, 1995) (On Filc
with-Our Office). '

The City of Ocean Shores, Washington, has written a letter indicating that emong the local
residents of the city, the Sampson Johns allotment is held t be Quinault land subject to’ the
Nation's jurisdiction. The City indicates that primary jurisdiction on these Jands is fthe
responsibility of the Quinanlt Indian Nation. The City expects that the Tribe will have
regulatory and enforvement responsibility over 4 tribal casino located on the trust land. Letter
of August 20, 1996 to the Department of the Interior, from Michael L. Pence, City Manager
(On ¥ile with Our Office). Additionally, the County of Grays Harbor has written a letter
indicatimg thatthclamliscomideteqtcnitnryﬂmhasbumhistmicaﬂyocwpicdbyﬂm@ﬁmult
Tribe and held in trust for the benefit of Quinait members for many years. The County states
that the property is ‘not taxed by Grays Harbor County and the Tribe has primary jurisdiction.
See Letter of August 23, 1996 from Grays Harbor County Board of Commissioners (On file with
Our Office). - '

The Constitution of the Quinault Indiag Nation, adoptod March 22, 1975, cxtends the jurisdiction
and governmental power of the Tribe to: )

(a) all lands, resources, and waters reserved to the Quinault Nation pursuant to
the Trealy of Olympia, 12 Stat. 971, established by Executive Order dated
November 4, 1873 (I Kapp. 923) and to all persons acting within the boundaries
of those reserved lands or waters; (b} all usual and accustomed fishing grounds,
open and unclaimed lands reserved for hunting snd gatherings and other fands
necessary for the appropriate use of fishing and hunting grounds . . . (c) all lands
or waters held by the United States in trust or reserved by the Quinault Nation
for the usc and benefit of any member of the Quinault Tribe when such lands or
waters are nol within the boundaries of an established Indian Reservation.

* See Aricle 1, Constitution of the Quinanit Indian Nation.

- The Tribe has submifted a lease document between the manager of a "flea market" on the
" property and a flea-market vendor. The lease agreement provides that enforcement of the Jease

provisions will be handled by the Quinanlt tribal authorities. See Lease between Charing
Enterprisc and David B. Velasquez-Manager at 3, 6, (October 30, 1995)(On File with Our
Office). This document indicates that the occupants of the Jand who are parties to the lcase have
consented to Quinault tribal jurisdiction for enforcenment of the Lease.

Legal Analysis

Indian gaming activities are regntated pursuant o the Indian Gaming Regulatory Act. IGRA
- allows Class Tf and IIT gaming on Indian lands which it defines as:

[doo3
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(A)  all lands within the Timits of any Indian reservation: and

(B)  any lands title to which is either hcld in trust by the United States for the
benefit of any Indian tribe or individual or held by any Indian tribe or
individual subject to rcstriction by the United States against alienation and
over which an Indian tribe exercises governmental power.

25 U.S.C.- § 2703(4).* While thc Sampson Johns allotment is not within the Quinaut
Teservation, it is held in trust by the United States for Quinault tribal members, Thus, the land
is "Indian lands" if the Qninault Tribe exercises governmental authority over it. IGRA does not

 define the circamstances under which a tribe will be considered to exercise governmental power

over trst fand. The lcgislative history of the Act likewise provides no guidance on this jssue.

Tribal jurisdiction is gencraily limited to Indian country. In 1948, Congress defined "Indian

country"” as:

(a) all and within the limits of any Indian reservation under the jurisdiction of the
Unmited States Government, notwithstanding the issuance of any patent, and,
including rights-of-way running through the reservation, (b) alt dependent Indian
comruunities within the borders of the United States whether within the original
or subsequently acquired territory thereof, and whether within or without the
limits of a statc, and (c) all Indian allotments, the Tndian titles o which have not
been extinguished, inchiding rights-of-way running through the same.

18 U.S.C. § 1151 (emphasis added). Congress has employed the definition of Indian country
in pumerous statutes. Scg e.g. 16 U.S.C. §§ 3371(c) Ondian country as defined in 18 U.S.C.

1151); 3377(c)(preserving tribal jurisdiction on Indian reservations); 25 U.S.C. § 450 ()(3)

(Secretaty may acquire land in trust within a tribe’s reservation); 25 U.S.C. § 1322 (a) (State
may assume jurisdiction in Indian country with a Tribe's consent); 25 U.S.C. § 1903 (10
(Reservation in Tndian Child Welfare Act means Indian country as defined in 18 U.S.C. 1151

-and lands which are held in trust by the United States for a Tribe or individual Indian); 25

U.5.C. § 3202 (8)(Indian country has the meaning given to the term by 18 U.S.C. 1151).
However, IGRA’s use of the phrase "Indian lands" rather than "Indian country” indicates that
TGRA’s jurisdicrional reach is mot precisely equivalent to statutes which refer to "Indian
Country. "

Indian tribes possess sovereignty over “their members and their territory.” Montana y. Unjted
States, 450 U.S. 544 (1981). There is a presumption in favor of tribal jurisdiction over all land

¢ Section 20 of IGRA jmposes restrictions on the zbility of Indian tribes to conduct gaming
on property acquired after October 17, 1988. See 25 U.S.C. § 2719(b). However, this
provision is imapplicable to this case because the Sampson Johns trust status predates IGRA.

4
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within tcibal reservations, over dependent Indian communities and lands held in trust for a tribe
or ite members. Sec Indian Conntry, U.S.A., Inc. v. OkJahoma 829 F.2d 967 (10th Cir. 1987),
\_’ cert, denjed, sub nom., Oklahoma Tax Com. v. Muscogee (Creek) Nation, 487 U.S. 1218
- (1988); see also DeCotean v. District County Court for Tenth Judicjal Dist., 420 U.S. 425
. (1975); see generally F. Cohen, HANDBOOR OF FEDERAL INDIAN LAW at 229-59 (1982 ed.).
Under certain narrow circumstances, however, there may be Indian country over which no tribe
excrcises governmental power. In those citcumstances, the area would not be considered "Indian
lapds” ag defined ip the IGRA.

Tribal jurisdiction may be Jacking when the tand in question is not owned or occupied by tribal
members and 15 far removed from the tribal community. Sec P. Cohen, HANDBODK Ok
FEDERAL INDIAN LAW at 34648 (1932 ed.)(basis for tribal jurisdiction over allotments outside
of rescrvations is tribal membership, or that allotments are clustered and thus part of a dependent
Indian community); Cf., ¢.g., Okiahoma Tax Comm’n v. Citizen Band of Potawatomi Indiang,
498 U.S. 505, 511 (1991)(usnal tax immumitics apply to tribal trust land within original
reservation boundaries); Oklahoma Tax Com’n v. Sac and Fox Nation, 113 §. Ct. 1985, 1991
(1993).  Assertion of tribal jurisdiction over individual trust parcels, however, has been
recognized when there is a tribal nexus to the lands or a political relationship with the owners

- of the lands. Mustang Production Co. v. Harrison, etal., 1996 WL 477560 (10th Cir. 1996):

see also, Wilkinson, AMERICAN INDIANS, TIME, AND THE Law at 87-93 (1987).5

The Sampson Sfohns allotment identified in the Quinault compact is not located within the
exterior boundaries of the Tribe’s reservation, but was held In trust prior to the enactment of
. IGRA on October 17, 1988. In order fur the Trike to conduct gaming on the lands, the Tribe
N must show that it falls within IGRA's definition of Indian lands, i.e., Jand that is held in trust
by the United States for a tribe or individual and the Tribe exercises governmentat POWET over
the land. 25 U.S.C. § 2703(4)(B).

Exercise of Tribal Jurisdiction -

" In Cheyennc River Sjoux Tribe v. South Dskota, 830 F.Supp. 523 (1993), aff'd, 3 F.3d 273

* The Shoalwater Bay Indian Tribe notes that in Miami Tribe v. Unitod States, 927 F. -
Supp. 1419 (1996), the Miami Tribe was unable to establish Jurisdiction over restricted Indian
Jand because, among other reasons, the record was devoid of evidence that the owners of the
fand had consented to jurisdiction. Id. at 1428, citing Duro v. Reina, 495 U.S. 676 (1990)("A
tribe’s ... authority comes from fhe consent of its members.”). However, Miami can be
distinguished from the present inquiry because in Miami the beneficial owners of the restricted
Indian allotment were not members of the Miami Tribe while the beneficial owners in this
instance are members of the Quinaulf Tndian Nation and subject to the tribe’s jurisdiction as
evidenced by the Tribal Constitation. In addition, the land at issge in Miami was located in an
area from which the Tribe had been removed and disclaimed jurisdiction,
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- (8th Cir. 1993), the district court indicated that the deteymination regarding tribal jurisdiction
would require evidence rogarding:

(1) whether the arcas are developed; (2) whether tribal members teside in those
areas; (3) whether any governmenin} services are provided and by whom; (4)

- whether law enforcement on the lands in question is provided by the Tribe or the
State; and (5) other indicia as to who exercises governmental power over those
areas, -

Id. It is important to note, however, that we do not view as necessary a showing that 2 tribe
has in fact actaally exercised governmental power over a fract of Indian country. Rather, it is
only necessary that the Indian country be so situated as to allow the exercise of govermmental
power if a tribe chooses to do s0. Of course, the fact that a given tribe hag actally exercised
mmhpowerandthatmighboringgovemmmmﬂ:el itk of such authority weighs
in favor of a finding that the lands are “Indian lands” under the IGRA. ’
In the instant case, the Sampson Johns allotment wasg assigned to Sampzon Johns, an enrolled
Quinault Indian, on Scptember 7, 1900 and ke and his descendants continued to reside on the
land for a fime. See United States v. Washington, 294 F.2d 830 at 831 (9th Cir. 1961).
Additionally, the land is Tocated twelve miles from the southers. border of the Quinault Indian |
Reservation, falls within the Tyibe's constitutionally-defined area of tribal Jurisdiction and is near
or within the usual and accustomed hunting, Gishing, and gathering territories of the Quinanjt
Tribe. See S0°C.F.R. §663.24; 50 Med. R. 28786, 28795 (June 6, 1996). The Tribe regulates
Iunting and fishing over its members in this area, provides tribal police services and other
N’ servicestoﬁmama,mdiswoognizedbytthityof&eanShnresandmchmtyofGrays
Harbor as exercising regulatory and enforcement Jurisdiction over the land. Users of the
property have expressed their comsent to Quinault tribal jurisdiction for coforcement of
provisions of a Jease. Therefore, we conclude that the Quinault tadian Tribe cxerciges tribal
Jurisdiction over the Sampson Johns allotment.

Conchusion

In our opinivn, the Sampson Johns maﬂomn;cunsﬁmms "Indian lands® pursnant to the
hﬂhnGamingRegnJam:yActmdtheQnimnltlndimNaﬁmmaywndnaCthandChss
JUI gaming activities on the land. If you have any farther questions in this regard, please contact
Troy Woodward of my staff at (202) 208-6526. .



