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IN REPLY REFER TO:

'DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR 3/"} ,01,‘1)1 ‘
. /
- NGT 20240
WASHINGTON, D.C. 202 9“"’“’)

'////w

. ’
' Memorandum T ' : peo g

To: Secretsry of the Interior

~ Subject: Western boundary of the Colorado River Indian
" . Reservation from the top of Riverside Mountzin,
Celifornie, through section 12,*. 5 8., R. 23 B.,
S.B.M., Celi;orn, :

This is in response to your request that we review snd define ﬁhe
location of the western boundary of the Colorzdo River Indien Reser-
vation from the tcp of Riverside Mountain, Celifornis, to its inter-

.+ " section with the line between the second end third tiers of sections

. r in 7. 5 8., R. 23 E., S.B.M., California (hereinafter referred to as
R from the top of Riverside Mountain through section 12, T. 5 S., '
e ‘,a'R' 23 E., S5.3.M., Calmfornla)

- The Colorado River Indien Reservation was esteblished by the Act of
R .. Merch 3, 1865, 13 Stet. sk1, 559. Subseguently, its boundaries were
T modified by the Executive Orders of Fovexbar 22, 1873, November 16,
. 1874, May 15, 1876, and November 22, 1915. The unsllotted lands of

- the reservation are held by the United States in trust for the

_Colorsdo River Indien Trites. Act of April 30, 1664, 78 Stat. 188.

. The Colorado River Indian Tribés have recuested that the vestern .
boundary of the reservation be finaily determined. Until such deter-
mination 1s made the leasing provisions of the Act of April 30, 1964,
supra, do -not extend to lends south of section 25, T. 2 S., R. 23 E.,

_ §.B.M., Califcrnie.

The Executive Order which describes the portion of the boundary
considered in this memorendum is as fellows:

EXECUTIVE MANSION, May 15, 1875.

Wheress an Executive Orcder was issued November 16, 187k,
defining the limits of the Colorado River Indien Reserva-

. tion, which purported to ccver, btut did not, all the lands
theretofore set apsrt by act of Congress spproved March 3,
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1865, and Executive Order dated November 22, 1873; and
_wheress the order of November 16, 1874, did not revoke
the order of November 22, 1873, it is hereby ordered
that all lands withdrewn from sale oy either of these
orders are still set apart for Indien purposes; end
-the following ere heredby ceclarsd to be the toundarles

' of the Colorado River Indisn Reservation in Arizons

: end Californis, viz: ' . ‘

'} } oo Beginning at a point where La Paz Arroyo enters the
' Colorado River, 4 miles above Ehrenterg; thence easterly
with said arroyo to & point south of the crest of La
" Paz Mounteiln; thence with said mountain crest in a
- northerly direction to the top of Black Mountein; thence
in a northwesterly direction over the Colorado River to
the top of Monument Peak, in the State of Californis;
* thence scuthwesterly in s straight line to the top of
" Riverside Mountein, Celifornie; thence in & direct line
" toward the place of beginning to the west bank of -the
A -'Colorado River; thence down said west bank to 'a point
.' LA .- opposite the place of beginning; thence to the place e
T ~of beginning. ) R ' : .

<

U.)S. Grant SN

K

. This opinion deals only with that portion of the aboVe-described
boundary from the top of Riverside Mountain through section 12,
- “T! 5 S|’ Rn 23 E-, SCBQI'{I’ Californiao )

. ..As established by the Act of Merch 3, 1865, supra, end enlsrged by
i.-. " the Executive Order of Noverber 22, 1873, the Colorado River Indian
‘ Reservation was locsted in the Territory of Arizona end bounded on
the west by the Coloredo River. Lands in California were first sdded
to the reservation by the Executive Order of November 16, 1874. The
.record discloses that this latter Executive Order enlarging the reser-
vation wes designed to maxe possible control of eccess to the reser-
vetion from the west and to avoid loss (transfer of land) caused by
LT -changes in the channel of the Colorado River. That segment of the
T vest boundasry of th2 reservetion germane to this memorsndum, i.e.,
from the top of Riverside Mountain to the west bank of the Colorado
) River, was Cescribed in the Executive Order of November 16, 18Th, es
. @ line " * * * [from the. top of Riverside Mountain] in & Southeasterly
: direction to the point of beginning * * * "

. "~ When this segment of the boundery was surveyed in 1875 5:{ Chzndler

Robbins, it wes ascertained thet this line severcd & large tract of
velvable land on the east side of the river which had been reserved

2
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for Indian use by the Act of March 3, 1865, supre, and the Executive
Order of November 22, 1873. Because of this fact, the Indien Agent

in charge of the reservstioa, by letter of January 31, 1876, requested
the Commissioner of Indian Affairs to obtesin an Executive Order
changing the boundary line of the reservation between Riverside

_Mountain and the place of beginning, making the Colorado River the "

: , :
- boundary line. Thereafter, by letter of May 10, 1876, from the Acting@};¥ )Q/'
.Commission2r to the Secretary of the Interior, it was recommended that ;Jﬁﬁv

(¥

the President be requested to issue en order changing this boundary
1ine so that when it reached the west vank of the Colorade River it
would follow said west bank down the river to & point opposite the

" point of beginning, thence €0 the place of beginning. Following 8

concurrence in the recommendation of the Commissioner of Indisn Affairs
by the Acting Secretary, the President issued the Executive Order of

Mey 15, 1876. For msny years the prcper locatlon of the west boundary

of the reservation, as described in the Executive Order of May 15,
1876, hes been in dispute. ‘

During the trial of Arizona v. Cslifornis, ét al., the United States
‘claimed water rights for an extensive area of irrigsble lends along

‘the west side of the river. Californis resisted the cleim of the

© Upited States for any lands south of section 25, T. 2 S., R. 23 E.,

on the grounds that there were no such lands within the boundary of.
the reservation. California’s ‘contention was based upon the fact
that the west bank of the river, which was the call of the west

" boundary of the reservation in the Executive Order of Mey 15, 1876,

_estsblished a boundary that would change with movemsnts of the river

-

‘The United States contended, among other things, that this Executive

”.

Order established a permeneni end unchsnging boundary along ths west

< bank of the river &s it existed in 1878.

The Special Méster'ordered that the proper position of the boundary
be litigated end, following trial, the Specisl Master made Findings
of Fact and Conclusions of Lev which, in effect, held that the

~ Executive Order of May 15, 1876, established a boundary which changes

as the course of the Colorado River chenges, except when such changes
sre due to en avulsion. He further held that two avulsive chenges

‘had severed lends from the reservation snd plzced these lends on

the west side of the river. The effect of the Master's holding was
to disallow sny claim of the Uanited States for water for lands socuth
of section 25, T. 2 S., R. 23 E., which were located on the west

. gide of the Colorado River except in the two sreas the Master found

to heve been severed from thz reservation and pleced on the west
side of the river by mannade evulsive changes in the river's course.

Before the Sufreme Court, Cslifornia excepted to the ?1ndings of
Fect and Conclusions of Law of the Special lMaster. In ruling thereon,

'the Supreme Court disagreed with the Special Mzster's decision to

«
3 . .
.
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deternine the disputed boundary of the Colorsde River Indian
Reservation. Arizone v. Californis, et al., 373 U.S, Sk6, 601 (15963).
The effect of tne Supreme Court's decision was to leave the boundary
‘question open for future determination. « :

Location of the Boundery Between Riverside
- . Mountain erd the West Bank of tne Colorada
' River o

The proper position of the first segment of the boundary from the top

~ of Riverslde Mountain to the west tenk of the river presents little

difficulty. The first question that arises is which of two peaks on
Riverside Mountain is the top. Absent specific definition in the
Executive Orders of November 16, 1874, end May 15, 1876, it-is belleved
that the term "top of Riverside Mountain” should be given its comronly
accepted mesning end, therefore, meens the highest point of- that
mountain. ‘ : S ‘ .

he "top of Riverside Mourntain" was supposedly mooumented during @

~./survey in 1912 by R. A, Farmer; however, there is evidence that this
. eorner was not plsced dn the highest point of the wountain snd, there-

fore, does not represent the true corner of the reservation boundary.

*-. In these circumstances, the langusge of the Executive Orders of

November 16, 1874, and May 15, 1876, must conircl and the erroneous

- Fermer survey should be suspended in the reach from Riverside Mounteln

to the Colorado River for reasons hereinafter stated. .

"It {g concluded that the reservation boundary In this reach should
follow a line-from the highsst point on Riverside Mountain on & direct

bearing toward the place of beginning es described in the Executive
Order of May 15, 1876, until it strikes the proper location of the

. vest bank of the river as.it existed in 1876. This line should
- terminste at the point it intersects the west bank. The Executive
-Order clearly stated the line should go to the west baenk, not half-

way down the bank, to the water's edge, or eny other place. The

“bank of & river is the water-weshed end relatively permanent eleve-

tion or scclivity at the outer line of the riverbed which separates

the bed from the adjacent uplend, whether hill or valley, end serves

to confine the waters when they reach snd wash the benk without over-
flowing 1t. Oklshoma v. Texas, 260 U.S. 605 (1923). It is, thereZore,
concluded that <he call to the west bank must be taken to mean the

line of crdinary high water as it existed in 1876. ’

In determining the location of a boundary, vhen the United States hsas
not conveyed its title to the sbutting lands, it may survey and resurvey
what it owns and establish esnd reestsblish boundaries. United States v.
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State Investment Co., 264 U.S. 206 (1924). The record discloses that
" @1l the lands outside the reservaiion boundary in this reach sre owned
by the United Ststes and azre under the jurisdiction of the Department
of the Interior. The lands inside the boundery are cwned by the United
States in trust for the Colorado River Indian Tribes. No private
ownerships are invclved. 1In 1879, W. F. Benson established 2 meender
‘cormer common to sections 25 erd 36, T. 2 S., R. 23 E., S.B.M., at &
‘point on the west bank of the Colorado River which slso fell on the
: line between the highest point on Riverside Mountain and the place
*' " of beginning. 1In these circumstances, as a matter of edministrative
convenience, it msy be determined that the reservation boundary can
and should be reestablished as a line between the highest point of
- Riverside Mountein and the mesnder corner common to the aforesaid '
sections 25 end 386. This line is susteined dy adequete evidence of
the proper locetion of the boundary as descrived 1n the Executive
Order of Mey 15, 1876. .

o Location cf the Boundary from Section 25,
ShE " : T, 2 5., R, 23 E., through Section 12,
.- L S T. 5 S., R. 23 E., S.3.M, .

- '+ From the point where the line from Riverside Mountain intersects the

' ‘bank of .the river, as described sbove, the second segment of the =~ -+
boundary should follow downstream along tkhe bank of the river at the

--1ine of ordinary high water as it existed at the time of the issuance
of the Executive Order of May 15, 1876, to the south boundary of
gection 12, T. 5 8., R. 23 E., S.B.M., subject to the spplication of
‘the doctrine of ercsion and sccretion and zvulsion to sny intervening
.changes. Oklahome v. Texss, supré. :

. With regard to such intervening changes, when the banks of a river
change graduslly end imperceptibly, the process is called erosion and
accretion and & riparian cwner's boundary will remsin the stream. In
ceses where a river suddenly abandcns its old bed znd seeks gfpéw,f

. course, the change is termed en avulsion and & riparian owner®s -
boundary will become fixed and permanent along the lire of the former

e ‘chennmel. Nebreska v. Tows, 143 U.S. 359 (i892). S

The Executive Order of May 15, 1876, which included lends lozsted east
of the west bank of the river, would operaie as 10 all those lands not
s previously disposed of oy +he United States, as unquestionabdly the
' * President had the power to reserve the lands by Executive Order. Sioux
Pribe of Indisns v. United States, 316 U.S. 317 {1942); United States v.
Midwest Oil Co., 236 U.S. 459 (1915). A portion of the west nalf of .
. The riverbec, however, was owned at thet time by the State of Californis
beceuse the Colorado River has been held tc be e navigeble stream in

the resch here under consideration. Arizona v. California, et al,
. et

’

5
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283 U.S. 423 (1931). The soil beneath ravigable waters was not
graented by the original states under the Constitution to the United
States but was reserved to the States. Pollsrd v. Hagen, L4 U.S.
(3 Eow.) 212 (1845). Upon the admission of a new State into the

Union on an equzl footing it acquires all the rights of the original .

States which, it has been held, includes title to the lends under-
lying nav1gable waters. Wumlora v. Wardgwell, 73 U.S. (6 Wall.) 423
(1867). The extent of the ownership acguired by the States upon
admission is tihe soil belcw ordinary high-water mark. Mobile Trensp.
Co. v. City of Mobile, 187 U.S. 479 (1503). Thereefter, where & -
pnavigable stream is & boundary & riparian owner's title will extend
to low or high-water mark or to ths center of the stresm sccording
to the law of the Stste in which 1t is situated. Packer v. Birg,

137 U.S. 661 (1891). The United States like any other ripsrian owrer
takes such title to submerged lands as may be conferred by State
gction. Donnelly v. United States, 228 U.s. 243 (1913).

In 1873, Californis enacted a law, now codified ss Civil Code § 830,

‘which had the effect of granting to riparian ovwners on nontidal
" nevigable waters ownership of the soil to low-water mark. It there-
- fore follows that in those areas where the United States owned.the

uplands, it gained title under State law to the low-water mark.
L3 Cel. Ops. Atty. Gen. 291 (196L); Crews v. Johnson, 21 Cal. Rptr.

37 (1962). It is concluded, therefore, thet 2t the time of issusnce

of the Executive Order of Way 15, 1876, the United States owned the

"+ .area between ordinary high-water mark znd low-water mark except in

those areas where it may have previously disposed of lands sbuttin
I g

"the'ordinary high-water mark. The record discleses, howesver, that )
" in 1876 the United Stetes owned all the lends abutting the wesi bank

of the Colorzdo River from the sbove-msntioned sectlon 25, T. 2 S.,

R. 23 E., soutn through section 12 T. 5 S., R 23 E.

In issuing the Executive Qrder of May 15, 1876, the United States
effectively severed that portion of the lends between the high end

< low-water merks by including them in the reservation, thus,

effectively segregating these lands from public lands lying to the

“west thereof. I% must be concluded that the Executive Qrder wes

effective to reserve any lenés within the river then owned by the
United States as such order c¢learly intended that the river be
included in the reservation.

Thereafter, sccretions forming sgainst this shoreline to the east
thereof would be lsnds hzld in trust for the Colorado River Indian
Tribes in those areas where the river has moved to the east by the
normzl precess of erosion end zccretlon. Similerly, in those arees

_ where the river has moved to the west by the normal process of
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erosion 2nd sccretion, any accretions forming on the east side of @
the river are owned by the United States in trust for the Colorade

River Indiesn Tribes.

In possible conflict with the reservation boundery, as hereinabove
set out, are three tracts of school lands, these being sections 36

‘{n Tps. 2, 3, snd 4 §., R. 23 E. Wnile the Act of Congress which

granted Cslifornia its school lands was passed in 1853, 10 Stat. 2k,

246, title to such lands does not pass until they are surveyed.

United States v. Morrison, 240 U.S. 192 (1916). Moreover, title to
the school lends thus granted was expressly subject to reservations

vwere surveyed in 1879. All three vwere fractional sections abutting
the meander line run as part of the survey. '

It is the general rule that a meender line is not a line of boundary
but one used to delineate the sinuosity of the bank or shere as &
meens of ascertaining the quantity of land in a fractionsl lot, the
boundary line being the water itself. St., Paul end Pacific R. Co. v.
Schurmeier, Th U.S. (7 Wall.) 272 (1B69). Thus, tne Departmsnt nas
Teld on numerous occasions that grents by the United States of lands

created prior to survey. 10 Stat. 2kk, 246. These three sections 36

ghown on plats of survey as adjcining navigavle waters are not limited'

40 the meender line but extend to the water line. Harvey M. Le

Follette, 26 L.D. 453 (1898). John J. Serry, 27 L.D. 330 (1899). .
Glesson V. Pent, 14 L.D. 375 (1652). Louis W. Pierce, 18 L.D. 328

- (1894, While this rule has teen applied in cases involving the

issuance of & pstent, the certification of lends {such as school
1lends) is equivalent to patent and divests the Department of ell

" jurisdiction over the lands or title thereto. Frasher v. Q'Conner,

~.115 U.S. 102 (1885). Smith v. Portage Leke and Superior Saip Cansl

Co., 11 L.D. 575 (18907. State of Calirornis v. 3cddy, 9 L.D. 036

“Against this background, it can be expected that the Staie or its
-guccessors in interest might cleim title to accretions to these three

. school sections. However, as above noted, title to these lands was

expressly subject to reservetions crested prior to the survey thereof.

_Inasmuch as the Executive Order of May 15, 1876, effectively segre-

geted the shoreline from these fractional sections 36 by including it
in the reservation, it is concluded that accretions to this shoreline
are lards h21d in trust for the Colorsdo River Indian Trives snd tnat
they did not attach to the three fractional secticas 36 as surveyed

in 1879. TFor these reasons, correction surveys spproved in 19éL which.

epportioned acecreticn lands to sections 36, Tps. 3 ezxd b 5., R. 23 E.,
should be suspsnded end the accretion surveys of these towaships

spproved in 1962 should be reinstated in their entirety. 3 AL
) . L e

o A
]

T . G

;
B



Sep 231002:20p

STAND UP FOR CALIFORNIA 916 663-1415 p.9

|

There gre slso three parcels of School Indemnity Lands in sections

1 and 12, T. 5.8., R. 23 E., selection of which was approved in 1525.
All three percels abutted the meznder line as surveyed by 0. P.
Callowsy in 1874. Congress had previously suthorized Lieu Selections
in California. 14 Stat. 218, 220. However, such Lieu Selecticns ere
limited to other lands of equel acreage. 26 Stat. 796. It may also
be snticipated that the State or its successors in interest would
claim accretions to these Indemnity parcels. The record discloses
that, a2t the time California made its selection of these fractionsl
lots, substantial accreticons had previously formed between the
meander line abutting these parcels ané the course of the river.
Since Californiz was in &ny event limited to lands of equal acreage
in making 1ts Lieu Selections, it cannot be ssid that approval of

~ these School Indemnity Lands carried accretions vwhich had previously

formed. To hold otherwise would mean that Cslifornia acquired lands
in excess of that waich was permitied by law. This then, is an addi-
tional reason why the accretions would not-have passed with title to
the fractional lots. Of ccurse, the rationale with regard to sccre-
tions to the school sections hereinabove discussed 1s.equally applic-
able to the School Indemnity Lends in that the inclusion of the .
shoreline in the reservation prior to disposal of the fractional lots

‘effectively segregated such shoreline ;rom the abutting lands which

-'f‘the State eventually selected.

" As mentloned above, the proper location of the boundary in the reach

- from section 25, T. 2 S., R. 23 E., through section 12, 7. § S.,

R. 23 E., 1s the line of ordinary high water along the west bank of
the river at the time of issuance of the Executive Qrder of May 15,

- 1876, subject to application of the doctrine of erosion and accretion
. .and avulsion. Absolute certainty as to the location of the tenk in
- 1876 is prcbebly not possible to schieve. However, in fixing the

boundary, all that is required is such certszinty as is reasonszble ss
a8 practiczl matt=r, having regard to the circumstances. Arkansas v.
Tennessee, 269 U.S. 152 (192%). Thz record discloses that the rzach

of ‘the bank of the river from section 25, T. 2 8., R.23 E., through
. T. & B3,, R. 23 E., vas nmesndered in 1879 and thst portion of the rigat

bank in sections 1 and 12, T. 5 S., R. 23 E., was meandered in 1874,
These mzander lires wvere reestebllsbed in & dependent *esurve, made
by the Bureau of Land Msnagemeat in 1958.

As noted above, in 1876 ihe United States owned 8ll the lends sbuttiing
the river on the west from the sbove-mantiored section 25, T. 2 8.,

‘R, 23 E., south through section 12, T, 5 8., R. 23 E.  Also, the

record indicates the present course of the river in this rzach is
novw along or east of its position es surveyed in 1874 and 1879, except -

in two insignificant respects. The recoré also discloses that the

lends presently lying beiween the mesnder lines of 1874 end 1879 end
P

8
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the right tank of the river were formed by sccretion. Since the bulk
. of the lands abutting these reander lines on the west are presently
. owned by the United States end those lends in non-federal ownership
i located to the west of_ the meander 1ines ere not entitled to accre-
" tions &s ageinst the Uaitéd States; Ju sy gYent, these meander lines

~

may be sdopted as the poundarx~9§{ e TéséTvation as 2 matter of
administrative convenience Sonly Uekds'of the United States under
the jurisdiction of the Déperiment PpL-the Tpterior are involved.
Considering the nature of surveys 41 soleted areas end the 1imits’
of eccurscy vwhich could te achieved with equipment availsble nearly
100 yesrs 2ago, 14 is concluded +hat these lines are adequate evidencer -
of the proper location of the reservation boundary es they are 7~ -
_ressonable as 8 prectical natter, having regerd to the circumstances.
 Arkansas V. Tenngssee, SUpra. ' o

- Tn summery, 1t 1s concluded thet in those areas where the United
gtates has not conyeﬁgd;;t§33}ple fo the lands ebutting the reservation,
it mey survey and rgggg;gx E@dfkgt‘owné and estatlish and reesgablish
. boundaries. United St i i1statf Indestment Co., Supra. The United
A Stapes ray maxe or cpéﬁ?gt it5’5%5¥E§§ and such are not assailgble in
the courts, except in 3 Yrec¥qpmoce' ing. Cragin V. Powell, 128 U.S.
691 (1888). Therefore, in the above-mentioned areas, i is concluded
the determination of the reservation voundary as herein mede is not
‘subject to collateral attack. As to those areas where the lends
abutting the reservetion boundery &re in non-federal ownership, it
-.may be expected thet 1itigation will be necessary Lo extinguish cleims

of others which are adverse to those of the Colorado River Indian

Tribes. |
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