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Pursuant to Fed. R. App. P. 29(b), the Colorado River Indian Tribes 

(“CRIT” or “Tribes”) respectfully submits this Motion seeking leave to file the 

accompanying response to Water Wheel’s Emergency Motion for Order Enjoining 

Tribal Court Parties From Issuing Writ of Restitution Ordering CRIT Tribal Police 

to Evict Water Wheel Now (“Motion”), as amicus curiae in support of 

Appellants/Cross-Appellees The Honorable Gary LaRance and Jolene Marshall 

(together, “Tribal Court”).  CRIT previously filed a motion for leave to file an 

amicus brief and an amicus brief on the merits of the appeal in support of the 

Tribal Court.  CRIT’s previous motion is pending with this Court.   

CRIT’s Interest In the Appeal and the Motion 

CRIT is a federally recognized Indian tribe whose Reservation is located 

along the Colorado River in southeastern California and western Arizona.  In 2007, 

CRIT filed an action in the tribal court of the Colorado River Indian Tribes seeking 

to evict Water Wheel and Johnson from the Tribes’ land and recover related 

damages.  Water Wheel and Johnson filed this action in federal district court, 

seeking review of the tribal court’s jurisdictional determination pursuant to 

National Farmers Union Insurance Companies v. Crow Tribe of Indians, 471 U.S. 

845, 852-53 (1985).  The district court held that the tribal court properly exercised 

jurisdiction over Water Wheel and refused to enjoin the tribal court proceedings 

pending this appeal.   
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On August 17, 2010, acting upon the district court’s final determination that 

the tribal court has jurisdiction over Water Wheel, CRIT filed a motion for writ of 

restitution in the tribal court, seeking Water Wheel’s eviction from CRIT’s 

property.  By its Motion, Water Wheel asks this Court enjoin the Tribal Court from 

adjudicating CRIT’s motion.    

CRIT will be directly affected by the outcome of the Motion.  This Court’s 

decision will impact when CRIT can regain possession of its property from Water 

Wheel.  More generally, this Court’s decision will affect CRIT’s ability to enforce 

commercial contracts against non-members in tribal court. 

 Reasons the Amicus Brief Would Be Helpful To the Court 

CRIT’s amicus brief would be helpful to the Court in understanding the 

tribal court proceedings that are the subject of Water Wheel’s motion.  As the 

plaintiff in the tribal court proceedings, CRIT has a substantial, direct interest in 

the outcome of the case.  CRIT’s land and tribal court judgment hang in the 

balance.  This perspective is distinct from that of the Tribal Court.     

CRIT’s proposed amicus brief supplements the Tribal Court’s response by 

highlighting Water Wheel’s failure to establish (1) that it will be irreparably 

harmed in the absence of an injunction; and (2) that the public interest lies in its 

favor.  In particular, CRIT’s brief explains that, under the terms of the lease 

agreement between CRIT and Water Wheel, Water Wheel agreed to vacate CRIT’s 
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property in 2007, when the lease expired.  Thus, the only “harm” claimed by Water 

Wheel—vacating CRIT’s property—is precisely what Water Wheel bargained for 

in its lease. 

Because CRIT’s amicus brief would serve the “classic role” of 

“supplementing the efforts of counsel,” this Motion for Leave should be granted.  

Miller-Wohl Co., Inc. v. Comm’r of Labor & Industry, 694 F.2d 203, 204 (9th Cir. 

1982).   

Conclusion 

For the foregoing reasons, CRIT respectfully request that this Court grants it 

leave to submit an amicus curiae brief in response to the Motion, in support of the 

Tribal Court. 

DATED: September 2, 2010 SHUTE, MIHALY & WEINBERGER LLP 

 

 

 

 By: s/Ellison Folk 

  

 Attorneys for Amicus Curiae Colorado River 

Indian Tribes 
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INTRODUCTION 

This appeal concerns the ability of the Colorado River Indian Tribes 

(“CRIT”) to use its own tribal court procedures to evict tenants that are unlawfully 

occupying tribal land after the expiration of a lease.  It is undisputed in this appeal 

that the United States holds in trust for CRIT the tribal land occupied by Water 

Wheel pursuant to a lease that expired by its own terms in 2007.  Since the 

expiration of the lease, Water Wheel has paid no rent to the Tribe and has refused 

to vacate the property.  By its emergency motion, Water Wheel asks this Court to 

allow it to remain indefinitely on tribal property to which it has no right of 

possession – a remedy specifically denied by the district court because it found 

Water Wheel’s arguments regarding tribal court jurisdiction over it to be without 

merit. 

As the district court correctly found, Water Wheel’s emergency request for 

an injunction must be denied because it cannot show any chance of success on the 

merits of its appeal.  But more fundamentally, the motion must fail because Water 

Wheel cannot meet the other two requirements for issuance of an injunction: 1) 

that it will suffer irreparable harm from being required to vacate tribal land and 2) 

that allowing it to remain on tribal property well after expiration of its lease is in 

the public interest.  Indeed, CRIT’s enforcement of the tribal court judgment, after 

the district court denied Water Wheel’s request for a stay, does not constitute 
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irreparable harm, but simply results in Water Wheel being held to the terms of the 

lease that it bargained for.  Nor, as a trespasser that has unlawfully occupied tribal 

land for more than three years, can Water Wheel establish that the public interest 

lies in its favor.  As such, Water Wheel fails to establish the necessary elements for 

an injunction and its emergency motion must fail. 

STATEMENT OF INTEREST 

CRIT is a federally recognized Indian tribe whose Reservation is located 

along the Colorado River in southeastern California and western Arizona.  CRIT is 

the plaintiff in the underlying tribal court proceedings at issue in this motion and 

appeal, and CRIT’s land and tribal court judgment hang in the balance.  Pursuant 

to Federal Rule of Appellate Procedure 29(b), CRIT is concurrently filing a motion 

for leave to file this response.  CRIT previously filed a motion for leave to file an 

amicus brief and an amicus brief on the merits of the appeal, in support of 

Appellants/ Cross-Appellees The Honorable Gary LaRance and Jolene Marshall. 

FACTS  

In 1975, the Colorado River Indian Tribes (CRIT”) and Water Wheel 

entered into a lease (“Lease”), whereby CRIT leased to Water Wheel 

approximately twenty-six acres of land within the boundaries of the Colorado 

River Indian Tribes Reservation (the “Property”) for a fixed term of thirty-two 

years.  See Water Wheel’s Emergency Motion for Order Enjoining Tribal Court 
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Parties From Issuing Writ of Restitution Ordering CRIT Tribal Police to Evict 

Water Wheel Now (“Mot.”) Ex. B (Lease) at pp. I-II.  The Property is located on 

land owned by the United States in trust for CRIT.  See CRIT Response Ex. 1 

(Judgment entered March 5, 1975 in United States v. Denham, Civ. No. 73-495-

ALS (C.D. Cal.)) at 1-2.
1
  Water Wheel has paid no rent to CRIT since 2005.  

CRIT Response Ex. 2 (Tribal Court Judgment) at pp. 8-9.  The Lease expired by its 

own terms on July 6, 2007.  Mot. Ex. B at pp. II & VII; CRIT Response Ex. 2 at 

pp. 1-2.   

After the lease expired, CRIT brought an action in tribal court to evict Water 

Wheel and Robert Johnson (“Johnson”) from the Property.   In June, 2008, the 

tribal court entered judgment against Water Wheel and Johnson, finding that they 

had no right to occupy the Property and that CRIT was entitled to a writ of 

restitution evicting them.  CRIT Response Ex. 2 at pp. 1-2.  Water Wheel and 

Johnson appealed the judgment to the CRIT Tribal Appeals Court, which affirmed 

the tribal court’s judgment in relevant part.  CRIT Response Ex. 3 (Tribal Court of 

Appeals Order).  

                                           
1
 Shortly before the Lease was executed, the United States obtained a federal 

judgment against Bert Thomas Denham and Barbara I. Denham, then-owners of 

Water Wheel, quieting title to the Property in favor of the United States, as owner 

in trust for CRIT.  CRIT Response Ex. 1 at 1-2.  The Denhams subsequently 

executed the Lease on behalf of Water Wheel.  Mot. Ex. B at V-IV. 
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Water Wheel then sought review in federal district court of the tribal court’s 

exercise of jurisdiction pursuant to National Farmers Union Insurance Companies 

v. Crow Tribe of Indians, 471 U.S. 845, 852-53 (1985).   Water Wheel named the 

tribal court judge and the tribal court clerk as defendants (together, “Tribal 

Court”).  The district court held that the Tribal Court properly exercised 

jurisdiction over Water Wheel.
2
  See Mot. Ex. A. at Ex. 2.  The district court denied 

Water Wheel’s motion for a stay pending appeal, finding that it had demonstrated 

no likelihood of success on the merits of its appeal.  See Mot. Ex. A at Ex. 6. 

Throughout the course of this extensive litigation in tribal and federal court, 

CRIT has been deprived of its right to use the Property.  The Lease anticipated that 

Water Wheel would restore the Property to CRIT, with improvements, upon 

expiration of the Lease.  Mot. Ex. B at pp. III-IV.  And indeed, CRIT intended to 

take over operation of the business, as contemplated by the Lease.  See Mot. Ex. D.  

Instead, years after the Lease expired, Water Wheel remains on the Property 

without paying any rent to CRIT. 

On August 17, 2010, CRIT filed a motion for a writ of restitution in tribal 

court, seeking to evict Water Wheel from the Property.  See Mot. Ex. A.  In doing 

so, CRIT simply sought to enforce the tribal court judgment entered against Water 

                                           
2
 The Tribal Court appealed the district court’s ruling that the Tribal Court did not 

have jurisdiction over Robert Johnson.  That appeal is not at issue in Water 

Wheel’s motion.  
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Wheel nearly two years ago.  As explained below, CRIT’s motion in tribal court is 

consistent with the district court’s judgment in this case, and, because Water 

Wheel has not demonstrated that an injunction pending appeal is warranted, CRIT 

is entitled to seek the immediate eviction of Water Wheel in tribal court.   

ARGUMENT 

I. CRIT Is Entitled To Seek Eviction of Water Wheel In Tribal Court 

While This Appeal Is Pending. 

Water Wheel asserts that CRIT is attempting to “sidestep” this Court’s 

jurisdiction by moving to evict Water Wheel while this appeal is pending.  Mot. at 

14.  In fact, CRIT is acting in accordance with well-settled law that a prevailing 

party is entitled to enforce a district court judgment while an appeal is pending, 

absent a stay or an injunction.  See In re Combined Metals Reduction Co., 557 F.2d 

179, 190 (9th Cir. 1977).  Here, the district court held that the Tribal Court 

properly exercised jurisdiction over Water Wheel and denied Water Wheel’s 

motion for stay pending appeal.  See Mot. Ex. A at Exs. 2 & 6.  Thus, the Tribal 

Court may enforce the district court’s judgment by exercising jurisdiction over 

Water Wheel, and CRIT properly returned to tribal court to seek the relief to which 

it is entitled under tribal law. 

II. Water Wheel Cannot Demonstrate That An Injunction Is Warranted. 

To obtain an injunction pending appeal, a party must establish “that he is 

likely to succeed on the merits, that he is likely to suffer irreparable harm in the 
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absence of relief, that the balance of equities tip in his favor, and that a stay is in 

the public interest.”  Humane Soc’y of the United States v. Gutierrez, 558 F.3d 896, 

896 (9th Cir. 2009) (citing Winter v. Natural Resources Defense Council, Inc., ---

U.S. ----, 129 S.Ct. 365, 374 (2008)).  If a party demonstrates a likelihood of 

irreparable harm and that the public interest lies in his favor, he may obtain an 

injunction by establishing that serious questions going to the merits are raised and 

the balance of hardships tips sharply in his favor.  Alliance for the Wild Rockies v. 

Cottrell, No. 09-35756, 2010 WL 2926463, at *7 (9th Cir. July 28, 2010).  The 

district court order clearly sets forth the reasons why Water Wheel is not likely to 

succeed on the merits of its case.  Thus, under either formulation of the standard, 

Water Wheel is not entitled to a stay of the tribal court’s order.  Moreover, 

regardless of the likelihood of success on its appeal, Water Wheel must 

demonstrate that irreparable harm is likely in the absence of an injunction and that 

the public interest lies in its favor.  As detailed below, because Water Wheel 

cannot demonstrate that it is entitled to remain on the Property after expiration of 

the Lease, it cannot make the required showing of irreparable harm and public 

interest. 

A.  The Only “Harm” Or “Hardship” Identified By Water Wheel Is 

Being Held To The Terms Of The Lease It Bargained For. 

A party seeking an injunction pending appeal must “show that irreparable 

harm is likely to result in the absence of the injunction.”  Alliance for the Wild 
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Rockies, 2010 WL 2926463 at *7; Winter, 129 S.Ct. at 374.  Water Wheel asserts 

that it will suffer irreparable harm if the Property is restored to CRIT prior to 

disposition of this appeal.  Mot. at 11-12.  Yet the harm Water Wheel identifies 

cannot be considered “harm” at all, because restoring the Property to CRIT is an 

anticipated outcome of the expiration of the Lease.   

The Lease at issue in this case is a business development lease, entered into 

by CRIT to facilitate development on tribal land.  CRIT leased the Property to 

Water Wheel for a fixed term of thirty-two years, with the expectation that Water 

Wheel would develop a business on the Property.  Mot Ex. B at PP. II-IV.  Upon 

expiration of the Lease, Water Wheel was obligated to restore the Property, along 

with all improvements, to CRIT.  See id. (Lease Addendum) at pp. 5-6, 19-20.   

Nothing in the Lease provides Water Wheel with the option of remaining on 

the Property beyond the term of the Lease.  See id. at pp. 19-20.    Thus, Water 

Wheel has been aware since it entered into the Lease in 1975 that it would be 

required to return the Property and all improvements to CRIT upon expiration of 

the Lease.  Water Wheel received the benefit of its bargain through the modest 

rental rates established in the Lease.  See id. at pp. II-III.  CRIT, however, has yet 

to reap the benefit of the Lease, due to Water Wheel’s refusal to leave the Property.   

As explained above, the Lease expired, by its own terms, on July 6, 2007.  

The Lease expressly provides that holding over after expiration of the Lease does 
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not give Water Wheel any rights under the Lease or any interest in the Property.  

See id. at 19.  Yet, three years later, Water Wheel remains on the Property, without 

claim of right and without paying rent to CRIT.    

The only potential “harm” identified by Water Wheel is restoring the 

Property to CRIT—precisely what it agreed to do under terms of the Lease. This 

purported “harm” cannot form the basis for an injunction pending appeal.  See 

eBay, Inc. v. Bidder's Edge, Inc., 100 F.Supp.2d 1058, 1068-69 (N.D.Cal. 2000) 

(noting that “any harm alleged to result from being forced to cease an ongoing 

trespass may not be legally cognizable”).  Because Water Wheel fails to establish 

the requisite likelihood of irreparable harm, its Motion must be denied.  See 

Winter, 129 S.Ct. at 374. 

For the same reasons that Water Wheel cannot establish irreparable harm, it 

cannot demonstrate that the balance of hardships tips in its favor.  In essence, 

Water Wheel argues that this Court should allow it to remain on the Property 

illegally pending the outcome of this appeal.  Yet being required to vacate the 

Property, as it agreed to do in the Lease, cannot constitute hardship to Water 

Wheel any more than it constitutes irreparable harm.     

B. The Public Interest Favors The Enforcement Of CRIT’s Property 

Rights.    

The public interest favors the enforcement of CRIT’s right to occupy the 

Property, regardless of the forum of that enforcement.  As explained above, CRIT 

Case: 09-17349     09/02/2010     Page: 11 of 96      ID: 7461281     DktEntry: 44-2



 

 9 

has been deprived of its right to use and occupy the Property during the course of 

extensive litigation.  Water Wheel, having occupied the Property for three years 

beyond the expiration of the Lease, asks this Court to extend its unauthorized 

occupancy for an undetermined period of time.  This is not only unfair to CRIT, 

the entity with lawful claim of possession to the Property, it also sends a message 

that the federal courts will protect the unlawful behavior of other trespassers on 

tribal land.  Given the generally-acknowledged difficulties of law enforcement on 

tribal land, such a message is not in the public interest of the people of CRIT.  C.f. 

I. C. C. v. Big Sky Farmers and Ranchers Marketing Co-op. of Mont., 451 F.2d 

511, 515 (9th Cir. 1971)  (finding it contrary to public interest to allow illegal 

activities to continue “for the indeterminable period of time that might elapse 

before” final decision).  

Water Wheel nevertheless asserts that the public interest favors granting an 

injunction because allowing the Tribal Court to adjudicate CRIT’s motion to evict 

Water Wheel would deprive “the federal courts” of a final determination in this 

case.  Mot. at 15.  Water Wheel’s argument ignores the fact that the federal district 

court held that the Tribal Court properly exercised jurisdiction over Water Wheel, 

and refused to enjoin the tribal court proceedings.  The district court’s ruling is a 

final determination in favor of tribal court jurisdiction over Water Wheel.   Thus, 
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the pendency of this appeal does not further any purported public interest in federal 

adjudication of Water Wheel’s claim.   

C. Water Wheel Has Not Raised Any Serious Questions On The 

Merits Of Its Appeal. 

Finally, even if Water Wheel had established a likelihood of irreparable 

harm and that the public interest lies in its favor, Water Wheel offers no 

convincing argument that it will succeed on the merits, or that it raises any serious 

questions with respect to the tribal court’s exercise of jurisdiction over it.  See Mot. 

at 9-10.    

Water Wheel’s principal argument is that the tribal court lacks jurisdiction 

over CRIT’s eviction action under Montana v. United States, 450 U.S. 544 (1981), 

a federal common law doctrine that limits tribal court jurisdiction over non-

members in some circumstances, because Water Wheel is a non-member of CRIT.  

Montana involved a tribe’s exercise of regulatory authority over land held in fee by 

non-members within the boundaries of a reservation.  See 450 U.S. at 564.  As 

explained in the amicus brief filed by the United States in support of the Tribal 

Court, because CRIT retains inherent sovereign power to exclude non-members 

from tribal land held in trust by the United States, such as the Property, it is not 

clear that Montana applies as a limitation on tribal jurisdiction in this case. See 

Brief for the United States as Amicus Curiae in Support of the Tribal Defendants-

Appellants at 15-22.   Even if it applies, however, under Montana, a tribe may 
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exercise civil jurisdiction over “the activities of nonmembers who enter consensual 

relationships with the tribe or its members, through commercial dealing, contracts, 

leases, or other arrangements.” Montana, 450 U.S. at 565 (citations omitted). 

Every court that has considered the issue agrees that, if Montana applies, the 

tribal court’s exercise of jurisdiction over Water Wheel falls squarely within this 

“consensual relationship” rule.  Mot. Ex. A at Ex. 2, pp. 6-15; Mot. Ex. A at Ex. 3, 

pp. 1-3; CRIT Response Ex. 3 at 22-37.   Indeed, the district court opined that the 

Lease is a “virtually dispositive fact” on this issue, and that “it is difficult to think 

of a more consensual relationship than a nonmember’s occupancy of tribal land 

under a formal written agreement with the tribe.”  Mot. Ex. A at Ex. 2, p. 6.  Water 

Wheel’s conclusory statement in the Motion that it has raised “serious questions” 

regarding the tribal court’s exercise of jurisdiction over it (Mot. at 10) therefore is 

belied by the existence of the Lease itself, as well as by the district court’s 

straightforward application of the Montana “consensual relationship” rule.    

CONCLUSION 

For the foregoing reasons, Water Wheel’s emergency motion to enjoin the 

Tribal Court should be denied.  

Dated:  September 2, 2010 Respectfully submitted, 

     SHUTE, MIHALY & WEINBERGER LLP 

       

     By:   s/Ellison Folk      

      Attorneys for Amicus Curiae Colorado  

      River Indian Tribes 
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