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EXCLUSIVE NEGOTIATING 1GREEMENT

THIS EXCLUSIVE NEGOTIATING AGREEMENT C'ENA") is entered into as of June 2, 2003~r
(the "Effective Date"), by and between the BARSTOW REDEVELOPMENT AGENCY, a
public body, corporate and politic (the "Agency") and BARWEST, L.L.C., a Michigan limited
liability company (the "Developer") with reference to the following facts, which the parties agree
are true and correct:

A. This ENA is subject to the provisions of the Redevelopment Plan, as amended,
(the "Redevelopment Plan") for Redevelopment Area No.1, Amendment 1 (the "Project Area")
in the City of Barstow, California (the "City"). The Redevelopment Plan, as it now exists and as
it may be subsequently amended, is incorporated herein by reference and made a part hereof as
though fully set forth herein, and is B public record on file in the office of the City Clerk. The
exact boundaries of the Project Area are specifically described in the Redevelopment Plan.;

B. The purpose of this ENA is to effectuate the Redevelopment Plan by providing an
opportunity for the parties to negotiate regarding a Disposition and Development Agreement (the
"Agreement") for the disposition of land by the Agency or the acquisition by Developer of r , J
privately owned land and for the establishment of exclusive rights of the Developer to develop a ~--...
first-class, high-quality destination resort, including hotels, restaurants, hospitality services and a
casino (consisting of Class III Indian casino gaming) within the City (the "Project") all as part of
the Agency's and City's coordinated effort to maintain) improve and increase the amount of
employment, recreation, transportation, and housing opportunities available to the residents of
the Project Area and to improve the quality of life for the same residents.

NOW THEREFORE. in consideration for the foregoing and the mutual covenants and
provisions herein set forth. the parties hereby agree as follows:

AGREEMENT
1. NEGOTIATION

L 1 Good Faith Negotiations

A. Agency (by and through its staff) and Developer agree, fOT the period set forth
below, to negotiate with Developer exclusively in good faith toward an Agreement regarding the
Project for presentation to the Board of the Agency for its approval, as required by la~, the
governing rules and regulations and the practices of the Agency. Agency agrees to nqgotiate
with Developer exclusively with regard to the Project pursuant to the terms and conditions of this
E .A One of the goals of this ENA is to provide time to the parties in which to analyze and
stud)' the Project as it relates to its economic feasibility. The Agreement, if agreed to by the
parties and executed, shat! be the instrument governing the rights and obligations between the
parties and wili supersede this ENA. Developer acknowledges that the parties may not agree
upon an Agreement regarding the Project and its location within the Project Area, and agrees that
this ENA does not bind Agency to enter into an Agreement, or any other type of agreement, with
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Developer. Developer further understands that, should the staff to the Agency recommend to the
Agency that the Agency enter into an Agreement with Developer, Agency will be free to reject
its staff's recommendation and not to enter into any agreement with Developer.

B. Developer hereby appoints and empowers Michael 1. Malik, Sf. as its negotiator
(the "Authorized Negotiator") having the authority of the Developer for the purposes of
conducting this negotiation and implementing this ENA, and agrees that its Authorized
Negotiator shall be available for meetings and communications with Agency at all reasonable
times. Developer may from time to time, add to or cbange the name and identity of its
Authorized Negotiatorfs) by delivery to Agency of written notice of such chanse.

C. While this ENA is in effect, Developer-on behalf of itself and its principals,
which the parties agree include, but not limited to Michael 1. Malik, Sr., and Mirian Ilitch- .~
agrees not to negotiate with any public agency other the Agency regarding the acquisition and/or ~'-
development OfS!lY site for casino purposes within a Fifty (50) mile radius of the Project Area.

1.2 PeriodofNegOtiitiODI

Agency agrees to negotiaie in good faith with Developer for the following time periods:

A. For a period of Three (3) months from the Bffective Date (the "Initial Term"), the +-<
Agency shall exclusively negotiate with Developer relating to the Project and the location of any
type of Indian casino gaming within the Project Area. The parties acknowledge that the
Developer has not identified a specific site for the Project. During the Initial Term, Developer
shan proceed with JlJ due diligence to locate and identify alternate sites in cooPeration and ""ith
the assistance of the Agency. If the Developer has not identified B specific site within the Initial
Term, then this ENA shall automatically tenninate·unless the Executive Director of the Agency,
in his sole and absolute discretion, agrees to extend the Initial Tenn.

B. I( on or before the end of the Initial Term, Developer has identified a specific site
within the Project Area on which ii wishes to locate the Project, then Agency agrees to
exclusively negotiate with Developer for the location ofibe Project 00 that site for an additional
six (6) month period starting from the end of the Initial Term (the "Extended Term").

C. It: by the last day of the Extended Term. Developer has not signed and submitted
1m Agreement to the Agency, then this ENA shall automatically terminate, unless the Extended
Term has been mended by the Executive Director in his sole and absolute discretion.
Notwithstanding the foregoing, the Executive Director agrees to consieer, in his sole and
absolute discretion, whether to grant an extension if Developer has been proceeding in 800d tltith
and any delays have been outside the reasonable control of the Developer.

D. If an Asreement is so signed and submitted by Developer within the Extended
Term or any extension thereof: then this ENA will be extended as necessary for forty-five (45)
daY' from the date of such submittal (the «Consideration Period") to enabJe the Asency to
determine, in its sole discretion, whether it desires to (1) enter into such .Agreement. (2) take the

~ actions necessary to authorize Agency to sign sueh Agreeme~ and (3) sign the Agreem~ all if
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the Agency desires to do so, without being in any way required to do so. If the Agency considers
the Agreement. or whether to continue to negotiate with Developer, but fails to (i) approve either
an Agreement or (ii) sign such Agreement, then this ENA shall automatically terminate at the
end of the Consideration Period.

2.
The provisions of the Agreement shall require the Developer to develop a first~clas8t

high-quality destination resort. including hotels, restaurants, hospitality services and a casino for
Class m Indian gamins containing a number of slot machines. table games and other gaming
devices or games not to exceed the maximum to be allowed under an Indian Gaming Compact to
be negotiated by and between the Tribal authorities under whose jurisdiction the casino sbaU be
developed (the "Tribe") and the State of California, The Agreement shall specify a completion
date for the Project expressed as a definite period of time following the obtaining of all necessary
permits, licenses and approvals prerequisite to the commencement of construction from all
federal. state and local authorities.

3. AGENCY REQUIREMENTS
In addiLion to the terms and conditions of this ENA, Agency may require and Developer

will perform any and all actions necessary under the California Community Redevelopment
Law, the California Environmental Quality Act, and any other laws Of regulations atrectins·the
Agency's use and redevelopment of the selected site for the Proje-Ct ("Legal Requirements").

~. Gp.'iBAL lRO)11SIONJ
The Agreement shaH also contain other provisions negotiated by the parties, including

but not limited to proviJions regarding the fonowing:

A Assurance of Deveto per's capacity to complete and operate the Project;

B. Maintenance of the selected site and the Project;

C. Management of the Project~

O. Protection of Ajency from liability;

E. Sale restrictions pending completion with respect to any land not intended or required to
be conveyed to the federal government into trost for the benefit of the Tribe;

F. Protection of the Agency, City and surrounding communities from any adverse impacts
of the construction or operation of the Project; and

G. Other matters as Agency may deem necessary, subject, however to the understanding that
the selected site for the casino (and none of the other amenities of tile Project) shall be
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conveyed to the United States Department of Interior, in perpetual trust for the Tribe, and
the operation of the Project shall be subject to the provisions of the Compact, the relevant
Tribal Gaming Ordinance and the National Indisn Gaming Commission pursuant to the
National Indian Geming Resu1atory Act.

5. 4UTHOBlIY OF SIAFF

Developer acknowledges and agrees that none of the staft" of the Ascnt)'. the Agency I8

counselor any member of the Agency Board, has authority to bind the Agency. and that the
Agency will not be bound to any agreement nor to any course of action except after execution of
the Agreement following a duly noticed public hearing, and that the final form of the Agreement
may contain matters not contemplated by this ENA Developer acknowledg08 and agree. that
any agreement that may result from these negotiations must be submitted to the Agency Board
(and, to the extent required by law, to the City Council ofthe City) for review and approval in
accordance with law (especially> with reference to an Agreement, Section 33433 of the Health
and Safety Code).

6. I,>EVEL01ER'S PRO FQBMA. FINDINGS. SllIDIES AND BEPQBD
No later than one hundred twenty (120) days from the Effective Date, to the extent there

is sufficient information known with respect to the selected site and the likely provisions of tile
Compact that would make any estimates reasonable, Developer shall provide to Agency staff a
detailed pro forma showing (i) Project costs, including, but not limited to. the estimat6d cost of
fmancing, (ii) estimated Project revenues over the life of the Agreement, (iii) estimated
economic impact oftbe Project and related development (iv) development revenues over the life
of the Agreement, and (v) anmWapplication of revenue a to costs. The description of Project
costs shall include information as to the product or service being paid for and the potential
recipient, if known, of the funds. The pro forma shall include any other information requested
by Agency staff It is agreed that all such materials submitted shaH be considered proprietary
and confidential to the fuJle!t ~ent allowed by state and federal taw. and shall be covered by an
appropriate confidentiality agreement to be executed by the pani", (hereinafter sometimes
referred to as the "Confidentiality Requirements"). It is the intention of'Developer to consult
with the Agency on at least a hi-weekly basis as to all developments with respect to the Project.
The Developer acknowledges that it must submit the information required by this Section 6
before Agency will consider whether to approve the Agreement.

7. DEVEL01EB

i.1 omceJ or Developer

The principal office of Developer is IOO5tOO at 2211 Woodward Avenue, 10th Floor.
Detroit, Michigan 48201.

~-----------------------------------------,
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7.2 Full Disclosure and Approval

At least Ninety (90) days prior to the Agency Board considering the approval of the
Agreement, Developer shall make full disclosure to Agency of all principals, officers,
stockholders. partners, joim ventures. employen and other associates of Developer who ate
participants or principals in the Project; and shall provide Agency with information concerning
the experience, qualifications and capacity ofDeveJoper relevant to the undertaking oithi,
Project. The Developer acknowledges that the Agency will consider the identities, backgrounds
and reputations of such individuals and entities in making its decision whether to approve the
Agreement.

1.1 FinancialStatemeat

The Agency acknowledges that the entity to be fonned to develop the Project wilJ have
00 openlting history and thus no financial statement will be avaiJable. However, 8\lbject to the
Confidentiality Requirements, Developer shalt provide updated financial statements at such time
as new statementl become available.

&2 Bank Ref'ereatel

Subject to the Confidentiality Requirements, Developer shall provide Agency with bank
references relevant to Developer and its principals' perf'ormance 'With respect to obtaimng and
servicing construction and/or permanent financing.

U FulJDildolure

Subject to the Confidentiality Requirements, Developer will be required to make and
maintain full disclosure to Agency of the methods of financing, the financing documents to be
u-Sedfor the development of the Project, the source of all capita], together with all information
showing Developer'. projections for the Project and the profits projected by the Developer, and
shall make such information available to Agency during the course of the negotiations. As part
of such full disclosure, Developer shall be required to demonstrate that it will be adequately
capitalized to undertake the obligations of the proposed Agreement. In addition, the Agency
may, in its sole and absolute disCTetion, require Developer to undertake community meetings and
public information efforts as are reasonably necessary to ensure that the public may be informed
and participate in the planning process for the Proj~.

9. OTHER REQUIREMENTS
The parties ac:knowledge that the Agency's Implementation Plan and ether documents

may have to be amended or implemented if the Agreement is ultimately approved and that the
rep<>rtand findings contained in Health & Safety Code section 33433 may have to be prepared,
as well as the findings and documents referred to therein.
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9.1 A,sist.Dce and Cooperation

The parties shall cooperate fully in providing one another with appropriate information
and assistance.

9.2 Public Bearial

.• If the negotiations hereunder culminate in an Agreement, such Agreement becomes
effective only if and when such Agreement has been considered and approved by Agency after
notice and a public hearing as required by California law.

10. MISCEJJtt\N&QUS

10.1 Real E.tate Commls.ioa

Agency shall not be liable for any real estate commission and brokerage fees that may
arise from this ENA or the Agreement. Agency represents that it has engaged no broker. agent
or finder in connection with this transaction, and Developer agree. to hold Agency barmless
from any claim by any broker, agency or finder retained by Developer.

10.2 NotkeI

All notices under this ENA shall be in writing and shall be effective either a) when
delivered in penon to all of the recipie~ including those designated to receive copies, at their
addresses set forth below, orb) three (3) days after deposit in a sealed envelope in the United
States mail, postage prepaid, by registered or oertified mail) return receipt requested. addressed
to the recipient as set forth below, whichever is earlier:

All ootk.es to Developer aball be sent to:

Michael J. Malik, Sr.
2211 Woodward Avenue 10m Floor
Detroit. Michigan 48201

Wrth copies to:

WIlliam D, S«wer, Esq.
Ehrlich. Foley 4: Serwer, P.C.
280 West Maple
310 Wabeek Building
Birmingham, Michigan 48009:
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All notices to Agency shall be sent to:

Barstow Redevelopment Asency
220 East Mountain View, Suite A
Barstow, California 92311"()288
Artn: Executive Director

With a copy to:

Michael G. Colantuono. E3({.
Colann:ono, Levin & Rozell, APe
555 West 5th Street, 30th Floor
Los Angeles.. CA 90013·1048

Such addresses may be changed by notice given in accordance with this section.

10.3 DaU of thit Agreemetlt

The date of this ENA shall be the Effective Date, which shall be the date this ENA is
signed by both the Developer and Agency.

1O.~ Titles..Headinp IDd Captions

The titles, headings and captions used in this ENA are for eoevenieece only and shall not
be construed to limit or extend the meaning of any part of this ENA

10.,5 NOD-biBdwa Nature or ENA

By its execution of this ENA, Agency is not committing itself to or agreeing to
undertake: (a) any disposition ofland to the Developer. or (b) any other acts or activities
requiring the subsequent independent exercise of discretion by Agency, City. or any agency or __,
department thereof. This ENA does not constitute a disposition 9f property or exercise of control
over property by Agency or City and does not require a public hearing. Execution oftros ENA
by Agency is merely an agreement to enter into a period of exclusive nesotiati9n5 according to
the terms hereof reserving final discretion and approval by Ajency and City WI to any --
Disposition and Development Agreement and all pr0ceedin8- and d«:;,i.ons in connection
therewith. .

10.6 Termioatioa

The term of this Agreement shall be a period of Nine (9) months from the Effective Date,
unlet! it is terminated sooner pursuant to the provisions of Section 1.2. lfthis ENA is extended
beyond the Initial Term, the Agency may terminate this ENA prior to the end of the Extended
Term ifprogress is not being made in negotiatiOn! hereunder to the Agency'. reasonable
satisfaction. In such event. Agency shall give thirty (30) day:!}' written notice to Developer that
specifies any dissatiBftction or lack of progress and Agency shall not terminate this Agreement if
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Developer cures the deficiencies specified by Agency to the reasonable satisfaction of Agency
within such 30~ay period or. if the deficiency cannot reasonably be cured within 30 days.
Agency shall not terminate this EN A SO long as Developer commences to effect a cure witWn
such 30 day period and thereafter for so long as Developer diligently pursues a cure.
Notwithstanding any language in this Section 10.6 to this contrary, nothing in this Agreement
shall be construed to require Agency to extend this ENA beyond the term of the Extended Term
unless the Agency elects to do so in its sole and absolute discretion.

10.7 PressReleuel

Developer agrees to discuss with the Executive Director of the Agency any press release
or other Agency publicity regarding the subject matter of this ENA prior to disclosure in order to
assure the public is provided accurate and consistent information by the Agency and Developer.
City and Agency agree that no press release shan be made without Developer's prior approval,
which may be withheld by Developer if Developer believes, in its sole discretion, that the
disclosure could interfere with, hinder, delay or jeopardize Developer's investment in the
Project. Developer acknowledges that Agency has, and will comply with, certain disclosure
requirements pursuant to the provisions of the California Public Records Act. the Brown Act and
other provisions cf'Califcrnia law.

10.1 No Tbird-Party BeDefkiary

This ENA is entered into for the benefit of City, Agency and Developer. and not for any
other penon. No other penon shall have any rights, benefits or obligations with respect to. or
under, this ENA, its execution, performance or non-performance.

10.9 Pl'oblbition A•• blat As.igDmept

Developer shall not assign this ENA without Agency's prior written consent, which shan
not be unreasonably withheld. For example, a decision to withhold such consent shall be
reasonable if Developer fails to_demonstrate th~ its proposed assignee has the financial capacity
to develop the Project. Any such assignment without such prior written consent shall be null and
void and shall confer no rignis on any third person.

10.10 Atcomey Fe.

In the event that an action is brought by a party to enforce the terms of this ENA against
the other party, or ifa party asserts the terms of this ENA in connection with the defense ofan
action brought by the other party, the prevailing party shall be entitled to any reasonable attorney
fees and costs it has actually incurred in enforcing or risisting the enforcement of the terms of
this ENA and any other reasonable attorney fees and costs it has actually incurred in prosecuting
or defertding such actions that-wouJd not have been incurred but for the breach of this ENA by
the non-prevailing party.
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10.11 Enforcement

A. This ENA shall in all respects be interpreted, enforced, and governed under the
laws of the State of California. The parties agree that any action to enforce this Agreement shall
be filed and maintained in the California Superior Cowt. County of San Bernardino and
Developer and its principals named herein hereby concede the existence of personal jurisdiction
and consent to the jurisdiction of that Court for this purpose.

B. The parties agree that money damages would be an inadequate remedy for any
breach of this Agreement. and agree that this Agreement may be enforced by a preliminary or
permanent, mandatory or prohibitory, injunction, by a decree of specific performance, or other
such order or decree of a court of competent jurisdiction. The aareed remedies set forth herein
shall not be construed to limit or derogate from any legal or equitable remedy authorized by
applicable law.

10.11 Entire Agreement

This ENA represents the entire agreement of the parties and supersedes all negotiations
or previous agreements between the parties with respect to the development of the Project. This
ENA may not be amended except in writing certified by the signatuml of the parties hereunder.

[CONTINUED ON NEXT PAGE]
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13. BtNDlNG EFFECT: ASSIGNMENT

This Agrcomertt shall be bindl'\i upon nnd ifturo to the: b.ne8t Of the PattieJ, heir
~\Jcce'SOT$ aDd their perrt\itted asai82's. No Pan)' may r.ranare.r, sa. or eec bff
its rights; dutiet or intuett h.ereunder in whole or in ptl1 withQul the prior rOit
written pennission or the other Party.

Thie Agr-::metrt is c:omplett wt1h roprd to its I~bject rDatter. Any ~c. Ult
be in writi08; approved by both P~i •• and authauit&ted by 1$. notary public,
consular oftieel' or any other intwnationaUy re<;ogniaed Conn of authcntic.ati

IS. TE.RM

Thl! term of this ~t Is (or th'c (5) yean from tb6:1date ofe"((lCution
may ee extended upon _8r¢i~ or an option tor an I'dditioaal two- (2) year.
lIDS S sNaIl no'tity Cl\ClT and LCBl at least one (1) yEIV priOt to tne excrci
the option.

It shall encompan subsequent Asr~ant$ u( similar and Uk, transaction.
~ntained in tbi, Apement

Any Party may terminate thia Asreement whhout cause., .nd. wnhout li&bili
any other PI.l1y, upon thiny. (30) daY' written nonce, if a ""OIW Majeure"
excusing tI(~performance hereunder oof)tinu" for a «)nsecutSv. thirty ()O) day
period.

If ~y pMty defeuIt!i in the performance of auy material PTOv1aiO~S or thb
A$feement or ifHDSS ij unable to obtain the requisite ~rWlCins. then the
defwl1lng Party t't).Ilyg;v. noci~ to the other Party tbat if1he def&uh is not
Of' flnancina not obtained 'Withw thirty. (30) d.&ys this AF~M will tern_d,
If rbe fton·dcf'wlting Party givee such notice IISld the default ill not cured d
such 30~y period. thee tbb ABr'CCft'\jH\t aUlomattc::&lly abaU t~~ Up<)
written neelce by the non-ciefaulting Party to the dClf'QUltin,a Pany

The tet1l'linaUOfI ofthil Asreement ~haUnot in any way operate to impair
destroy any of the rtghttl or remedie~ of any Party. Of to relieve any Patty
obngationJ 10 comply with any of t.be proV'isioo. orthi~ AsrMment. whicb
hAve ~ed prior to the ef!"eetj~ dClto of tenzUOAtion. includins but ftot .
any contracts or oth(U' bu,ines.s ageemcnu executed between the .,a.ttil;;~
other group or governmental aaency. The Patties agree that remedies for
o(tt\i$ Aareament may be in equity by injunctive relief or specifle perronn:tnc~
since d&magn for certain breaches may be inadequate rctnedy, as well Go'

d:ur.a8~ and any oth.r rehef available. whether in that law Of equity.
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IN WITNESS WHEREOF, Agency and Developer have executed this ENA as of the Effective
Date set out above.

BARSTOW REDEVELOPMENT AGENCY, a public body, corporate and politic

Date: Ot:,.. 03~O.3

Date: IJ(p ~ 03- iJ 3

APPROVED AS TO FORM:

. CBy. ~>. )
/ Michael G. Cifaii"tuono

A8encY Counsel

Date:

BY: BAR\\'EST MANAGER. INC.,
a Michigan corporation, Manager

BARWEST, L.L.e., a Michigan limited liability company

BY~ Milj:g;
President

Date:


