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Statement of Jurisdiction

The district court had subject matter jurisdiction under 28 U.S.C.
§ 1331. On July 18, 2018, the district court entered judgment after
filing an order that, among other things, denied Stand Up’s motion for
summary judgment and granted the North Fork Tribe and the United
States’ motions for summary judgment. [1IER 1-29, 2ER 33.] Stand Up
filed its notice of appeal on September 11, 2018, and its appeal was
timely under 28 U.S.C. § 2107(b). [2ER 30-32.] This court has

jurisdiction under 28 U.S.C. § 1291.

Addendum

Attached hereto is a separate addendum containing legal

authorities required by Circuit Rule 28-2.7.

Issues Presented

In order to conduct Class III, casino-style gaming on tribal land,

an Indian tribe is generally required to enter into a compact with the
State where the tribal land is located. 25 U.S.C. § 2710(d)(1). If the

State fails to negotiate in good faith towards a Tribal-State compact, an

10
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Indian tribe can turn to the courts. 25 U.S.C. § 2710(d)(7)(B)(1). The
court can appoint a mediator, who asks the Tribe and State to each
submit a proposed compact. 25 U.S.C. § 2710(d)(7)(B)(i11-1v). The
mediator chooses one of the two compacts. 25 U.S.C. § 2710(d)(7)(B)@v).
If the State refuses to consent to the mediator-selected compact within
60 days, the mediator notifies the Secretary of the Interior. 25 U.S.C.

§ 2710(d)(7)(B)(v-vi1). The Secretary must then prescribe “in
consultation with the Indian tribe, procedures — (I) which are
consistent with the proposed compact selected by the mediation under
clause (iv), the provisions of this chapter, and the relevant provisions of
the laws of the State, and (II) under which class III gaming may be
conducted on the Indian lands over which the Indian tribe has
jurisdiction.” 25 U.S.C. § 2710(d)(7)(B)(vii). If properly approved, the
tribe may then conduct Class III gaming on its tribal land pursuant to

these Secretarial Procedures.

The Johnson Act, 15 U.S.C. § 1171 et seq., prohibits, among other
things, the use of slot machines on Indian lands. The Indian Gaming
Regulatory Act (“IGRA”), 25 U.S.C. § 2701 et seq., provides an exception

to the Johnson Act for gaming conducted under a Tribal-State compact.

11
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It 1s undisputed that such a compact does not exist here. Rather,
gaming on the North Fork Tribe’s land will be pursuant to procedures

issued by the Secretary.

Question 1: Did the district court err in ignoring the plain
language of the Johnson Act and IGRA, which the court conceded was
“clear and unambiguous,” in holding that gaming conducted under

Secretarial Procedures may allow the use of slot machines?

Question 2: Did the district court err by holding that the Secretary
was excused from complying with the requirements of National
Environmental Policy Act (“NEPA”) and Clean Air Act because,
according to the district court, the Secretary has no discretion to modify
the mediator-selected compact to ensure compliance with the federal

laws?

12
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Statement of the Case

A. Statement of Facts

1. The North Fork Tribe proposes to build a large,

off-reservation Las Vegas-style casino

The North Fork Tribe submitted an application to the Department
of the Interior’s (“Department”) Bureau of Indian Affairs (“Bureau”) to
transfer into trust for the Tribe a 305-acre parcel of real property (the
“Madera Site”) for the purpose of developing a casino resort. [2ER 196.]
The proposed development included a gaming facility, hotel, and

parking. [Ibid.]

As required by the National Environmental Policy Act (“NEPA”),
42 U.S.C. § 4321 et seq., the Bureau issued a final environmental
impact statement (final “EIS”) discussing environmental impacts

associated with the casino project, including impacts on problem

gambling. [See 2ER 215-25.]

The Bureau also issued a conformity determination under Section

176 of the Clean Air Act, 42 U.S.C. § 7506, in which it concluded the

13
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project would generate 42 tons per year of nitrogen oxide emissions and

21 tons per year of reactive organic gas emissions. [2ER 34, 35.]

2. The Secretary approves the casino project, but
the required compact is not ratified by the state

of California

In September 2011, the Secretary determined that gaming would
be permissible on the Madera site under IGRA’s two-part determination
exception to the general prohibition against gaming on off-reservation
lands (the “Two-Part Determination Decision”). See 25 U.S.C.

§ 2719(b)(1)(A).1 [2ER 201.] As needed under IGRA, the California

governor concurred in the Secretary’s determination, the Secretary

1 Under section 2719, the prohibition against off-reservation
gaming—gaming on land acquired for a tribe after 1988—does not apply
when “(A) the Secretary, after consultation with the Indian tribe and
appropriate State and local officials, including officials of other nearby
Indian tribes, determines that a gaming establishment on newly
acquired lands would be in the best interest of the Indian tribe and its
members, and would not be detrimental to the surrounding community,
but only if the Governor of the State in which the gaming activity is to
be conducted concurs in the Secretary’s determination.” 25 U.S.C.

§ 2719(b)(1)(A) (emphasis added).

14
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accepted the Governor’s concurrence, and the land was accepted in trust

in February 2013.2 [1ER 64; 2ER 196; 3ER 269-70.]

When Governor Brown issued his concurrence, he also announced
that he had negotiated and a concluded a Tribal-State gaming compact
with the North Fork Tribe to govern gaming at the Madera Site. [3ER
269.] In May 2013, the California Legislature passed AB 277, a bill to
ratify the compact. [3ER 272.] But before AB 277 went into effect under
California law, the citizens of California voted to reject the Legislature’s

ratification of the compact [SER 268, 272.]

In the wake of this vote, the North Fork Tribe filed suit in federal
court against the state of California pursuant to IGRA’s remedial

scheme. North Fork Rancheria of Mono Indians of California v. State of

2 Stand Up challenged both the two-part determination and the
Governor’s concurrence in separate litigation. The D.C. district court
rejected Stand Up’s challenge to the two-part determination, and the
D.C. Circuit affirmed. Stand Up for California! v. United States Dep’t of
Interior, 879 F.3d 1177 (D.C. Cir. 2018). The California Court of Appeal,
District Five, agreed with Stand Up that the governor had no authority
to concur in the Secretary’s decision. Stand Up for California!l v. State of
California, 6 Cal. App. 5th 686 (2016). The California Supreme Court
granted review, and the case 1s being held pending a decision in another
case that presents the same issue. Stand Up for California! v. State, 390
P.3d 781 (Cal. 2017).

15
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California (North Fork I), No. 115CV00419 AWISAB, 2015 WL
11438206 (E.D. Cal. Nov. 13, 2015). The district court found that the
Tribe and the State had not entered into a valid compact, and held that
the State failed “to enter negotiations with North Fork for the purpose
of entering a Tribal State compact within the meaning of § 2710.” Id. at
*7, *12. The district court ordered the State and the Tribe to conclude a
compact within 60 days. Ibid. When the parties failed to do so, the
district court appointed a mediator. The mediator selected the Tribe’s
proposed compact and gave the State 60 days to consent to the Tribe’s
compact. [2ER 53.] The State did not consent. The mediator then
forwarded the selected compact to the Secretary to prescribe Secretarial

Procedures. [1bid.]

On July 29, 2016, the Secretary issued procedures authorizing the
North Fork Tribe to conduct Class III gaming at the Madera Site
(“Secretarial Procedures”). [3ER 271-73.] In a letter accompanying the
Secretarial Procedures, the Acting Assistant Secretary noted that in
prescribing the Secretarial Procedures, “we have purposefully refrained
from changing regulatory provisions in deference to the Mediator’s

submission to the Department and the Tribe’s specific request that we

16
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change that submission as little as possible.”? [3ER 273.] The letter
further stated, “this action to issue procedures is separate from the
Departmental decision made years ago requesting the Governor’s
concurrence to allow gaming on the subject parcel as well as the

subsequent decision made in 2012 to accept that parcel into trust.”

[1bid.]

Notably, the Secretarial Procedures allow the Tribe to develop and
operate a larger casino than contemplated in the prior fee-to-trust, two-
part determination, and EIS decisions. The approved plan was for a
single casino with a single “247,180 square foot gaming and
entertainment facility. . . .” [2ER 211; see also 3ER 266 (describing the
Tribe’s proposed project to include a single casino with a 68,150 square
foot casino floor).] The original compact upon which the Department’s
earlier decisions were based authorized the Tribe to “engage in Class III
gaming only on eligible Indian lands held in trust for the Tribe at a
single Gaming Facility located within the boundaries of the 305-Acre

Parcel,” and to operate 2000 slot machines. [SER 267 (emphasis

3 As stated above, the mediator selected the North Fork Tribe’s
proposed compact.

17
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added).] In contrast, the Secretarial Procedures authorize the Tribe to
“establish and operate not more than two Gaming Facilities . . . located
within the boundaries of the Madera Parcel” [3BER 289 (emphasis
added)] and “to operate up to 2500 slot machines” after the first two

years. [3ER 288.]

B. Procedural History

1. Stand Up’s complaint

Stand Up filed this action in November 2016 against the
Department, the Secretary, the Bureau, and the assistant Secretary to
the Bureau. The initial complaint challenges the Secretarial Procedures
under the Johnson Act, IGRA, NEPA, Clean Air Act, FOIA and
Administrative Procedure Act (“APA”), 5 U.S.C. § 551 et seq. [SBER 448-

464.] The FOIA claim is no longer at issue.

The operative first amended complaint also includes a claim under
IGRA and the APA based upon invalidity of the Governor’s concurrence,
which is required before the Secretary can authorize gaming on newly

acquired land. [BER 430-447.] That claim 1s not at issue in this appeal.

18
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2. The district court’s opinion

On July 18, 2018, the district court denied Stand Up’s motion for
summary judgment and granted defendants’ cross motions for summary
judgment. [1IER 1-29.] The details of the district court’s opinion are

discussed in the argument sections below.

Summary of Argument

1.  The district court agreed with Stand Up that IGRA’s clear
and unambiguous language permits slot machine gaming when
conducted under a Tribal-State compact, but not under Secretarial
Procedures. Nevertheless, the district court held such an outcome to be
“absurd.” The district court’s conclusion is based on a cramped
interpretation of the statutory scheme that unnecessarily strains to find
inconsistencies and incongruities in the statute. The more natural and
logical interpretation of the plain language of the statute, which
harmonizes IGRA’s “carefully crafted and intricate remedial scheme”
with its other provisions and congressional intent, is that while slot

machine gaming may be conducted where the state consents—e.g.,

19
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under a Tribal-State compact—it is not allowed under Secretarial

Procedures, which are imposed on the state without its consent.

2. Although it is undisputed that the Secretary did not attempt
to comply with NEPA or the Clean Air Act in issuing the Secretarial
Procedures, the district court held that the Secretary was not obligated
to do so because IGRA prohibits the Secretary from considering or
complying with other federal laws when issuing Secretarial Procedures.
The district court strained to reach this result by interpreting IGRA’s
requirement that Secretarial Procedures be “consistent with” the
mediator-selected compact, IGRA, and applicable State law, to mean
that the Secretary has no discretion to consider any other factors,
including the U.S. Constitution or other federal law. The district court’s
interpretation is contrary to the plain language of the statute,
unnecessarily limits the Secretary’s authority to conform his procedures
to other federal laws, and is in contravention of a long line of case law in
this circuit. Once again, the district court’s interpretation created
conflicts between federal laws when it easily could have, and should

have, harmonized those federal laws.

20
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Standard of Review

This court’s review of Stand Up’s claims under the Administrative
Procedure Act 1s de novo, “thus reviewing directly the agency’s action
under the Administrative Procedure Act’s (APA) arbitrary and
capricious standard.” Bldg. Indus. Ass'n of the Bay Area v. U.S. Dep't of
Commerce, 792 F.3d 1027, 1031 (9th Cir. 2015) (citations omitted). The
court must “hold unlawful and set aside agency action” that is
“arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law,” “in excess of statutory jurisdiction, authority, or
limitations,” or adopted “without observance of procedure required by

law.” 5 U.S.C. § 706(2).
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Legal Discussion

I
The Secretarial Procedures Violate the Johnson Act by

Allowing Slot Machines Without a Compact

A. The Johnson Act prohibits slot machine gaming
except under a Tribal-State compact or when the

State consents to a mediator-selected compact

The Johnson Act prohibits the use of “any gambling device . . .
within Indian country.” 15 U.S.C. § 1175(a). Slot machines are

gambling devices under the Johnson Act. Id. at § 1171(a)(1).

IGRA provides exceptions to the Johnson Act’s prohibition on slot
machines in two situations. First, IGRA provides an exception for
“gaming conducted under a Tribal-State compact.” 25 U.S.C.

§ 2710(d)(6). Second, IGRA provides that a proposed compact selected
by a court-appointed mediator and consented to by the State “shall be
treated as a Tribal-State compact . ...” 25 U.S.C. § 2710(d)(7)(B)(v1).

Under both exceptions, the State has consented to the compact, which

may authorize the use of slot machines.
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Here, the challenged Secretarial Procedures authorize the North
Fork Tribe to operate up to 2500 slot machines after the first two years.
[BER 288.] Yet it is undisputed that neither a Tribal-State compact nor
mediator-selected compact consented to by the State govern the Tribe’s
gaming. [1ER 9.] Indeed, the Secretarial Procedures only exist because

the state of California refused to consent to any compact with the Tribe.

Thus, as explained in more detail below, the Secretarial
Procedures contravene the plain language of IGRA and the Johnson
Act, and the district court erred in upholding the Secretarial

Procedures.

B. The “clear and unambiguous” language of IGRA and
the Johnson Act provide no exception for Secretarial

Procedures

The portion of IGRA providing an exception to the Johnson Act in
situations where the State consents to a compact does not mention
Secretarial Procedures, nor does the provision authorizing the Secretary
to prescribe procedures refer to the Johnson Act. 25 U.S.C. § 2710(d)(6);

§ 2710(d)(7)(B)(vi1). And Congress did not, as it did for compacts
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selected by the mediator and consented to by the State, deem that
Secretarial Procedures were to be “treated as a Tribal-State compact.”
25 U.S.C. § 2710(d)(7)(B)(v1). This makes sense. In contrast with Tribal-
State compacts, Secretarial Procedures evidence a complete lack of

consent by the State.

In affirming the Secretarial Procedures, the district court was
forced to acknowledge that the “statutory language is clear and
unambiguous.” [1IER 11.] “The Johnson Act is clear in its broad
prohibition of sale, ‘transport[ation], posess[ion], or use [of] any [slot
machine] . . . within Indian Country.” [Id. at 10, citing 15 U.S.C. § 1175
(alterations in original opinion).] The district court also acknowledged
that there were no “exceptions relevant here” even though “Congress
was not blind to the limitations imposed by the Johnson Act in enacting
IGRA,” as Congress specifically carved out an exception to the Johnson
Act for gaming conducted under a Tribal-State compact. [Ibid.] The
district court also conceded that “Congress makes clear that . .. a
compact selected by the appointed mediator and consented to by the
State ‘shall be treated as a Tribal-State compact . ..,” but did not

include such language where the State refuses consent to the selected
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compact, and the Secretary prescribes procedures. [LER 10-11, citing 25
U.S.C. § 2710(d)(7)(B)(vi).] As the district court acknowledged, Congress
knew how to legislate clearly defined exceptions to the Johnson Act, and
Congress did so only in circumstances where the State provides some
level of approval for slot machine operation by either agreeing to a
Tribal-State compact or consenting to a mediator-selected compact.

[1ER 10.]

Given the plain language of the statute, this court must presume
that Congress did not intend for Secretarial Procedures to be “treated as
a Tribal-State compact,” and thus did not intend for the Johnson Act
exception to apply to Secretarial Procedures. See Bates v. United States,
522 U.S. 23, 29-30 (1997) (“Where Congress includes particular
language in one section of a statute but omits it in another section of
the same Act, it is generally presumed that Congress acts intentionally

and purposely in the disparate inclusion or exclusion.”).
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C. [Itis not “absurd” to apply the Johnson Act’s
prohibition against slot machines for gaming

conducted pursuant to Secretarial Procedures

Despite finding the statutory language “clear and unambiguous”
and acknowledging that Congress created specific carve-outs for the
Johnson Act that did not include Secretarial Procedures, the district
court nevertheless found that it would be “absurd” for Congress to
prohibit slot machines in gaming authorized by Secretarial Procedures.
[1ER 11.] The district court contended that such a prohibition would

2 <

“result 1n 1internal inconsistencies within IGRA,” “render the 1ssuance of
Secretarial Procedures inoperative in every case,” and “undermine the
p y )

carefully crafted statutory scheme and goals of IGRA and its remedial

process.” [1bid.]

Not so. The district court’s conclusions are based on the flawed
premise that application of the Johnson Act would gut all Class III
gaming and a misreading of IGRA. We address each of the district

court’s contentions.
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1. Application of the Johnson Act in Secretarial
Procedures would not result in internal

inconsistencies within IGRA

First, the district court held that application of IGRA’s clear and
unambiguous language would create an internal inconsistency by
compelling the Secretary to “authorize gaming at least partially
inconsistent with the Johnson Act.” [1ER 11.] This conclusion is based
on the court’s stated understanding that the Secretary must simply
adopt the mediator-selected compact as the Secretary’s Procedures, and
has no authority to conform the provisions to comply with federal laws
other than IGRA. As stated in Part II, ante, this simply misunderstands
the Secretary’s authority under IGRA, which gives the Secretary
authority to alter the provisions of a proposed compact to, for example,
ensure that it would not violate the Johnson Act by eliminating the use

of slot machines.

Second, the court held that if Secretarial Procedures are not
considered synonymous with a Tribal-State compact, then the Secretary

would be compelled to authorize procedures that are inconsistent with
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IGRA Section 23 (18 U.S.C. § 1166), which the court describes as
prohibiting “gambling” unless conducted under a Tribal-State compact.
[1ER 11-12 & n.8.] The court, however, simply misunderstands Section
23. A proper understanding of that section shows that application of the

Johnson Act to Secretarial Procedures creates no inconsistency.

Section 23 was enacted to make a federal offense out of any
violation, committed in Indian country, of a State’s laws pertaining to
licensing, regulation, or prohibition of gambling, and to give the United
States exclusive jurisdiction over criminal prosecutions of violations of
State gambling laws in Indian country.4 18 U.S.C. § 1166(a), (b), (d). An
exception to Section 23 applies for Class III gaming conducted under a

Tribal-State compact. 18 U.S.C. § 1166(c)(2), (d). This means that if the

4 States have no civil jurisdiction over gambling in Indian country.
IGRA was enacted in response to the Supreme Court’s opinion in
California v. Cabazon Band of Mission Indians, 480 U.S. 202 (1987),
which held that states had the authority to enforce their gaming laws
on Indian land only if the laws prohibited gaming outright as a matter
of criminal law and did not merely regulate gaming. Id. at 208. In
response to Cabazon, Congress enacted IGRA to provide “a
comprehensive regulatory framework for gaming activities on Indian
lands which seeks to balance the interests of tribal governments, the
states, and the federal government.” Pueblo of Santa Ana v. Kelly, 104
F.3d 1546, 1548 (10th Cir. 1997).
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State negotiates a compact with a tribe, the State will have jurisdiction
to regulate the gaming conducted on the tribe’s land and will have

jurisdiction over criminal prosecutions for violation of the State’s laws.

But there is no exception to Section 23 if the tribe’s gaming is
conducted under Secretarial Procedures. This does not mean, as the
district court apparently believed, that Section 23 would then prohibit
gaming altogether. Rather, if Secretarial Procedures are not the full
equivalent of a compact (as Stand Up contends), then the United States
would retain exclusive jurisdiction over criminal prosecutions of State
gambling laws within Indian country. The state would have no
regulatory authority. Cabazon Band of Mission Indians, 480 U.S. at

208.

This distinction between gaming conducted under a compact and
gaming under Secretarial Procedures is entirely consistent with IGRA’s
purpose in allowing States to enforce their gambling laws only under a
Tribal-State compact. 134 Cong. Rec. 23883, at 24022-23 (1988) “It is a
long and well-established principle of Federal-Indian law . . . that

unless authorized by an Act of Congress, the jurisdiction of State
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governments and the application of State laws do not extend to Indian
lands. . .. [T]he committee has attempted to balance the need for sound
enforcement of gaming laws and regulations, with the strong Federal
interest in preserving the sovereign rights of tribal governments to
regulate activities and enforce laws on Indian lands. . . . Consistent
with these principles, the committee has developed a framework for the
regulation of gaming activities on Indian lands which provides that in
the exercise of its sovereign rights, unless a tribe affirmatively elects to
have State laws--- . . . [a]nd State jurisdiction extend to tribal lands, the
Congress will not unilaterally impose or allow State jurisdiction on
Indian lands for the regulation of Indian gaming activities. The
mechanism for facilitating the unusual relationship in which a tribe
might affirmatively seek the extension of State jurisdiction and the
application of State laws to activities conducted on Indian land is a
tribal-State compact. In no instance, does S. 555 contemplate the
extension of State jurisdiction or the application of State laws for any
other purpose.”) Under the district court’s interpretation, by contrast, if
Secretarial Procedures are treated as equivalent to a Tribal-State

compact for all purposes under IGRA (including under section 23), then
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violation of State gambling laws where Secretarial Procedures have
been 1ssued would be within the State’s, rather than federal
government’s, jurisdiction. That would be absurd, considering the
State’s rejection of its opportunity to compact, and the issuance of the

Secretarial Procedures by a federal officer, rather than the State.

2. The Johnson Act’s prohibition against slot
machines for gaming conducted pursuant to
Secretarial Procedures does not “render the
issuance of Secretarial Procedures inoperative

in every case”

According to the district court, Class III gaming is only authorized
by Section 2710(d)(1), and that section authorizes such gaming only if,
among other things, it is conducted in conformance with a Tribal-State
compact. Thus, Secretarial Procedures must be treated as the
equivalent of a Tribal-State compact; otherwise, Class III gaming
pursuant to Secretarial Procedures would never be authorized under
Section 2710(d)(1), which would render the entire Secretarial

Procedures remedial process “meaningless.” [1IER 12.]
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The district court simply misread the statute. Section 2710 not
only authorizes Class III gaming pursuant to a Tribal-State compact
through subsection (d)(1), but separately authorizes Class III gaming
pursuant to Secretarial Procedures in subsection (d)(7)(A)(vii). That
latter subsection specifically provides that if the State does not consent
to a mediator-prescribed compact, then the Secretary “shall prescribe,
in consultation with the Indian tribe, procedures . . . under which Class
III gaming may be conducted on the Indian lands over which the Indian

tribe has jurisdiction.” (emphasis added).

So, when the Secretary issues procedures for Class III gaming,
that gaming is not authorized by Section 2710(d)(1)—which only
authorizes gaming pursuant to a Tribal-State compact—but rather is
authorized by Section 2710(d)(7)(A)(vi1). Thus, contrary to the district
court’s opinion, there is no need to treat Secretarial Procedures as the
equivalent of a Tribal-State compact in order to make sense of IGRA’s
remedial scheme. Indeed, the fact that the statute separately authorizes
gaming under Secretarial Procedures shows that Congress did not
intend for such procedures to be treated as equivalent to a compact

under IGRA. The district court’s decision renders the separate
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authorization for gaming under Secretarial Procedures entirely
superfluous. Hibbs v. Winn, 542 U.S. 88, 101 (2004) (statute should be

construed to give effect to all provisions and to avoid superfluities).

This reading of IGRA is not only consistent with the plain
statutory language, but is also consistent with the “well established”
canon of statutory interpretation that the “specific governs the general.”
RadLAX Gateway Hotel, LLC v. Amalgamated Bank, 566 U.S. 639, 645
(2012); see also Westlands Water Dist. v. Nat. Res. Def. Council, 43 F.3d
457, 461 (9th Cir. 1994). “The general/specific canon is perhaps most
frequently applied to statutes in which a general permission or
prohibition is contradicted by a specific prohibition or permission. To
eliminate the contradiction, the specific provision is construed as an
exception to the general one.” RadLAX Gateway Hotel, LLC, 566 U.S. at
645, citing Morton v. Mancari, 417 U.S. 535, 550-551 (1974). Here,
IGRA’s very specific remedial process, which explicitly allows for Class
III gaming according to Secretarial Procedures, is the exception to the
general rule that Class III gaming be allowed only pursuant to a Tribal-

State compact.
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Importantly, this reading of Section 2710 not only gives effect to
every provision in that statute, but also gives effect to the Johnson Act’s
general prohibition against slot machines and IGRA’s narrow exception
to that prohibition where the State has consented to gaming by entering
into a Tribal-State compact. As the district court recites later in its
decision, “An interpretation that gives effect to every clause is generally
preferable to one that does not.” [1IER 20, citing Republic of Ecuador v.
Mackay, 742 F.3d 860, 864 (9th Cir. 2014).] Here, both IGRA’s remedial
process and the Johnson Act can and should be given effect. The
prescription of Secretarial Procedures that allow for Class III gaming
under IGRA can coexist with the Johnson Act’s prohibition against slot
machines because there exists a myriad of Class III games that do not

require the use of slot machines.

Class III gaming is broadly defined to include all forms of gaming
that are not Class I or Class II gaming. 25 U.S.C. § 2703(8). Class I
gaming includes only “social games solely for prices of minimal value” or
certain traditional forms of Indian gaming. 25 U.S.C. § 2703(6). Class 11
gaming includes bingo and certain card games but excludes “banking

card games” such as baccarat or blackjack. 25 U.S.C. § 2710(7). Class III
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gaming thus includes not only slot machines, but also baccarat,
blackjack, poker, roulette, and much more. See, e.g., Catskill Dev., L.L.C.
v. Park Place Entm’t Corp., 547 F.3d 115, 119, n.4 (2d Cir. 2008) (Class
I1I includes casino “standards” including roulette, blackjack, and slot
machines). Thus, the Secretary can comply with both IGRA and the
Johnson Act by prescribing Secretarial Procedures that allow any

casino-style Class III games that do not involve the use of slot machines.

3. Treating Secretarial Procedures as a more
limited remedy than a Tribal-State compact

would not undermine IGRA’s purpose

Finally, the district court held that “a reading of IGRA that treats
Secretarial Procedures as a limited remedy, offering fewer Class III
gaming options than a Tribal-State compact, would wholly undermine
the purpose of the remedial process.” [1IER 12.] In so holding, the court
ignored a warning reiterated by the U.S. Supreme Court: “Going behind
the plain language of a statute in search of a possibly contrary

congressional intent is ‘a step to be taken cautiously’ even under the

best of circumstances.” United States v. Locke, 471 U.S. 84, 96 (1985)
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(quoting American Tobacco Co. v. Patterson, 456 U.S. 63, 75, (1982)
(quoting Piper v. Chris-Craft Industries, Inc., 430 U.S. 1, 26 (1977)). As
the district court recites later in its opinion: “It is not the Court’s
province to second guess Congressional judg[Jments.” [1ER 20.] In
enacting IGRA, Congress provided a “carefully crafted and intricate
remedial scheme set forth in § 2710(d)(7).” Seminole Tribe of Fla. v.
Fla., 517 U.S. 44, 76 (1996) (refusing to “rewrite the statutory scheme
in order to approximate what we think Congress might have wanted
had it known” certain suits against states would be barred by the
Eleventh Amendment). The plain language of this scheme should not be

disturbed by the courts.

In any event, the district court’s conclusion that Stand Up’s
reading of the statute would undermine IGRA’s remedial purpose is just
wrong. The district court drew that conclusion because the court was
concerned that there would be “no incentive for states to negotiate in
good faith” without the possibility of “Secretarial Procedures
authorizing a tribe to conduct Class III gaming in the event of a state’s

failure to negotiate in good faith.” [IER 13.] Not so.

36



Case: 18-16830, 01/23/2019, ID: 11163946, DktEntry: 13, Page 37 of 108

Stand Up does not contend that the Secretary cannot prescribe
Procedures that allow for Class III gaming when the State fails to
negotiate in good faith. Although the Secretary cannot prescribe
procedures that allow for slot machines, the Secretary could still issue
procedures without input from the State. [See 1ER 13.] That gives the
tribes leverage when negotiating with the State. It is not for the courts
to recalibrate IGRA’s “finely-tuned balance between the interests of the
states and the tribes.” United States v. Spokane Tribe of Indians, 139
F.3d 1297, 1301 (9th Cir. 1998). And Stand Up does not dispute, as the
district court states, that “no court has ever found that class III gaming
cannot be conducted pursuant to Secretarial Procedures for want of a
Tribal-State compact.” [1IER 13.] But, once again, Stand Up does not
ask for such a finding. Stand Up merely asks the court to enforce the
plain language of the statute, which does not create an exception to the
Johnson Act’s prohibition on slot machines for tribes that conduct

gaming pursuant to Secretarial Procedures.

Even if this Court were to look beyond the language of IGRA,
Congress’s rationale for the Tribal-State compact as the mechanism for

approving slot machines is consistent with an intent to limit Class III
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gaming where the State refuses to consent to a compact. Congress
enacted IGRA to provide “a comprehensive regulatory framework for
gaming activities on Indian lands which seeks to balance the interests
of tribal governments, the states, and the federal government.” Pueblo
of Santa Ana, 104 F.3d at 1548. In determining how IGRA would
regulate Indian gaming, Congress recognized that “there is no adequate
Federal regulatory system in place for class III gaming, nor do tribes
have such systems for the regulation of class III gaming currently in
place.” S. Rep. 100-446, at 13 (1988). Faced with that problem,
Congress’s “logical choice [was] to make use of existing State regulatory
systems.” Id. at 13-14. The mechanism Congress chose to make use of

state regulatory systems was the Tribal-State gaming compact. Id. at 6.

Consistent with Congress’s intent to use existing state regulatory
systems to govern tribal gaming, IGRA waives application of the
Johnson Act only in states that explicitly approve slot machines in a
compact. 25 U.S.C. § 2710(d)(6)(A). That this was congress’s intent is

evidenced by IGRA’s legislative history.
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Notably, at the time of IGRA’s enactment, slot machines were
1llegal in most states, including California. Rumsey Indian Rancheria of
Wintun Indians v. Wilson, 64 F.3d 1250, 1256 (9th Cir. 1994).> Nevada
was one of the few states that allowed slot machines and, therefore, had
a vested interest in whether IGRA would waive the Johnson Act to
allow those machines on tribal lands even without state consent. In
debating S. 555, the bill that would become IGRA, Senator Harry Reid
of Nevada raised questions regarding the Johnson Act waiver to the
bill’s sponsor Senator Daniel Inouye, Chairman of the Select Committee
on Indian Affairs: “One of the significant provisions of the bill we are

considering today is that it would waive the application of the Johnson

5 Based on this prohibition, the Ninth Circuit held that California
was not required to negotiate with Tribes for these types of games.
Rumsey Indian Rancheria, 64 F.3d at 1260. Indeed, prior to the
enactment of Proposition 1A in 2000, the California Legislature was
expressly prohibited by Article IV, section 19(e), of the California
Constitution from ratifying compacts authorizing banked and
percentage card games and slot machines. Cal. Const., art. IV, § 19(e)
(“The Legislature has no power to authorize, and shall prohibit, casinos
of the type currently operating in Nevada and New Jersey.”); see also
Hotel Employees and Restaurant Employees Int’l Union v. Davis, 21
Cal.4th 585, 589 (1999). Thus, prior to the enactment of Proposition 1A,
a tribe could not operate slot machines or banked and percentage card
games regardless of whether it conducted gaming under a compact or
Secretarial Procedures.
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Act for tribes who have negotiated compacts with a State for the
operation of gaming devices as part of class III gaming operations.
Would the chairman please confirm this Senator’s understanding that
the limited waiver is the only respect in which S. 555 would modify the
scope and effect of the Johnson Act?” 134 Cong. Rec. 23883, at 24024
(1988). Senator Inouye responded that Senator Reid’s interpretation
was correct, and the waiver applies only to compacts. “The bill is not

intended to amend or otherwise alter the Johnson Act in any way.” Id.

Senator Reid’s inquiry, and his opposition during the hearings on
S. 555 to any expansion of Indian gaming, was motivated by his desire
to protect existing Nevada gaming interests by confirming that tribes
could not offer slot machines in competition with those interests
without state approval. Robert N. Clinton, Enactment of the Indian
Gaming Regulatory Act of 1988: The Return of the Buffalo to Indian
Country or Another Federal Usurpation of Tribal Sovereignty, 43 Ariz.

St. L. J. 17, 89 (2010).

In short, Congress intended exactly what the plain language of

IGRA says—that the Johnson Act’s prohibition on slot machines is
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waived only when the states specifically consent to allowing slot

machines through a compact.

II

The Secretary Violated Both NEPA and the Clean Air Act

Stand Up challenged the Secretarial Procedures under two federal
environmental statutes. First, Stand Up argued the Secretary violated
the National Environmental Policy Act (‘“NEPA”), 42 U.S.C. § 4321 et
seq., by issuing the Secretarial Procedures without performing any
environmental assessment required under NEPA. As the district court
acknowledged, it was “undisputed that no [environmental assessment]
was conducted with respect to issuance of Secretarial Procedures.” [LER

15.]

Second, Stand Up argued the Secretary also violated the Clean Air
Act, 42 U.S.C. § 7401 et seq., by 1ssuing the Secretarial Procedures
without performing a “conformity” analysis required under section 176
of the Clean Air Act. 42 U.S.C. § 7506. Again, the district court
acknowledged that it was “undisputed that the Secretary did not

conduct a conformity determination with respect to the impact of
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prescribing gaming procedures” and that the “Secretary did [not]
indicate reliance on the previously conducted conformity determination

in prescribing gaming procedures.” [1ER 22-23.]

Nonetheless, the district court rejected both Stand Up’s NEPA and
Clean Air Act arguments under what it called the “rule of reason.”
According to the court, Section 2710(d)(7)(B)(vi1) requires the Secretary
to prescribe procedures that “are consistent with the proposed compact
selected by the mediator . . ., the provisions of this chapter, and the
relevant provisions of the laws of the State.” The court interpreted that
section “to contain an exhaustive list of authorities to be considered by
the Secretary in prescribing Secretarial Procedures.” [IER 19.] Notably
missing from that list is a requirement to ensure compliance with
federal law. Thus, according to the district court, while the mediator
can consider “other applicable Federal law” in deciding whether to
choose a compact submitted by the State or the compact submitted by
the tribe, the Secretary lacks the power to even consider the same: “The
Secretary could not depart from the mediator-selected compact unless it

was necessary to comply with IGRA or relevant state law.” [1IER 21.]
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Having concluded that the Secretary could not modify the
mediator-selected compact to ensure compliance with federal law, the
court held that the Secretary was excused from complying with NEPA
and the Clean Air Act. [1IER 16 (holding that Secretary “is only subject
to NEPA environmental assessment obligations if the agency has the
authority to prevent the potential environmental effect at issue”); 1IER
23 (holding the “Secretary lacks sufficient control over the prescribing of
gaming procedures to be able to make modifications based on the

requirements of the [Clean Air Act].”).]

As we explain in detail below, the district court’s holding creates a
new and dangerous precedent: that the Secretary, in prescribing
gaming procedures, has no ability to consider whether those procedures
violate any federal law other than IGRA. This is just wrong. While
IGRA specifies that the Secretary’s Procedures must be “consistent
with” the selected compact, IGRA, and state laws, nothing in that
statute prohibits the Secretary from modifying the mediator-selected
compact as necessary to comply with federal law. The district court’s

Iinterpretation unnecessarily constrains the Secretary’s discretion in a
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manner that could result—and, here, did result—in violations of federal

laws.

A. The district court’s decision creates an unnecessary
conflict between IGRA and federal environmental

laws

The district court’s decision creates an unnecessary conflict
between IGRA and federal law, including federal environmental laws,
by effectively exempting the Secretary from compliance with federal law
In issuing Secretarial procedures. But the district court ignores a basic
tenet of statutory interpretation: “When confronted with two Acts of
Congress allegedly touching on the same topic, this Court is not at
liberty to pick and choose among congressional enactments and must
instead strive to give effect to both.” Epic Sys. Corp. v. Lewis, 138 S. Ct.
1612, 1624 (2018) (citations and quotations omitted). “A party seeking
to suggest that two statutes cannot be harmonized, and that one
displaces the other, bears the heavy burden of showing a clearly
expressed congressional intention that such a result should follow.”

Ibid. (citations and quotations omitted).
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It is important that both NEPA and the Clean Air Act precede
IGRA by decades. See Pub.L. 91-190 (enacting NEPA in 1970); Pub.L.
88-206 (enacting Clean Air Act in 1963); Pub.L. 100-497 (enacting IGRA
in 1988). Repeals by implications are strongly disfavored, and a strong
presumption will be made that “Congress will specifically address”
preexisting law when it wishes to suspend its normal operations in a
later statute. Ibid. (citations and quotations omitted). As the Supreme
Court explained, allowing judges to pick and choose between statutes

risks transforming them into policymakers, a job best left to Congress.

Ibid.

As explained in the next section, the district court also twists the
language of the statute in order to create, rather than avoid conflict,

and overlooks the absurdity of its interpretation.

B. The district court misinterprets the statutory

language

Where, as here, a state and Indian tribe fail to conclude a Tribal-
State compact, “the Indian tribe and the State shall each submit to a

mediator appointed by the court a proposed compact that represents
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their last best offer for a compact.” 25 U.S.C. § 2710(d)(7)(B)(iv). The
mediator shall then “select from the two proposed compacts the one
which best comports with the terms of this chapter and any other
applicable Federal law and with the findings and order of the court.”
Ibid. In other words, the mediator has only two options: (1) pick the
compact proposed by the Tribe or (2) pick the compact proposed by the
State. The mediator must choose the one that best comports with IGRA,
“any other applicable Federal law” and with the “findings and order of
the court,” but the statute does not allow the mediator to otherwise
modify the compact that it picks. Thus, even where each of the two
proposed compacts violates “other applicable Federal law” or any other
laws, the mediator must still pick one of the two compacts. The
mediator then submits the selected compact to the Tribe and the State
to allow the State to consent to the selected compact. 25 U.S.C.

§ 2710(d)(7)(B)(v)-(v1). If the State does not consent within 60-days, the
mediator notifies the Secretary, so that the Secretary can, in
consultation with the Indian tribe, prescribe Secretarial Procedures

which are required to be “consistent with the proposed compact selected
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by the mediator . . . , the provisions of this chapter, and the relevant

provisions of the laws of the State.” 25 U.S.C. § 2710(d)(7)(B)(vii).

The district court held that in adopting procedures the Secretary
has no authority to modify the mediator-selected compact because any
such modification would make the procedures not “consistent with” that
proposed compact. [LER 20-21.] But this is an unnecessarily cramped
reading of the statutory language. Contrary to the district court’s
conclusion, “consistent with” does not mean “exactly the same as.”
Secretarial Procedures can be “consistent with” the mediator-selected
compact, while also making changes to that compact to ensure

compliance with federal law.

Notably, Congress was clear that when the parties propose
compacts to a mediator, that mediator must “adopt” one of the two
proposed compacts. This plain language deprives the mediator of
authority to make modification. Had Congress similarly intended to
prohibit the Secretary from making any modifications to the compact
chosen by the mediator, Congress surely would have used similar

language requiring the Secretary to “adopt” that compact as the
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Secretary’s procedures. Congress did not do so, but rather gave the
Secretary leeway to make modification to the mediator-selected compact

so long as the procedures remain “consistent with” that compact.

Importantly, here the Secretary could have complied with NEPA
and the Clean Air Act without modifying the gaming procedures in the
mediator-selected compact. For example, the Secretary could have
chosen to mitigate emissions and other environmental impacts. 40
C.F.R. §§ 1502.14(f), 1502.16(h), 1508.25(b)(3); 40 C.F.R. §§ 93.158(a)(2),
93.160. Mitigation need not affect the gaming, and may involve
repairing, rehabilitating, or restoring the affected environment, or
replacing or providing substitute resources. 40 C.F.R. § 1508.20(c), (e).
Thus, the Secretary could have complied with federal law while also
prescribing procedures that were “consistent with” the mediator-
selected compact. See Jamul Action Committee v. Chaudhuri, 837 F.3d
958, 961 (9th Cir. 2016) (“to the fullest extent possible . . . public laws of
the United States [must] be interpreted and administered in accordance

with [NEPA].”) citing Westlands Water Dist., 43 F.3d at 460.
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Indeed, even if the district court were correct that the Secretary
had no authority to modify the mediator-selected compact to comply
with federal law, that would not excuse the Secretary from complying
with NEPA. NEPA’s purposes are many, and include the “larger
informational role” of public disclosure of a project’s environmental
impacts and public assurance that the government has considered
environmental concerns. Robertson v. Methow Valley Citizens Council,
490 U.S. 332, 349-350 (1989); see also San Luis & Delta-Mendota Water
Authority v. Jewell, 747 F.3d 581, 649-650 (9th Cir. 2014). The
Secretary could have followed federal law by complying with NEPA and
served the public informational purposes of that act without modifying

the mediator-selected compact at all.

Finally, the district court’s conclusion that the Secretary cannot
modify the mediator-selected compact other than as necessary to comply
with IGRA or relevant state law is unnecessarily narrow and outright
dangerous. If both the submitted compacts contain provisions that
violate federal laws or contain errors, the statute is clear that the
mediator must still select one of the two compacts. It is the district

court’s position that the Secretary cannot then diverge from a selected
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compact that otherwise violates federal law, despite acknowledging that
the Secretary has “the most relevant experience in overseeing Tribal-
State compacts.” [LER 19.] The district court’s interpretation robs the
Secretary of any discretion to deviate from the mediator-selected
compact, even if the compact contains provisions that violate federal
laws. The district court’s holding could force the Secretary to implement
procedures that violate not only environmental laws such as NEPA and
the Clean Air Act, but also civil rights laws, labor laws, or even other

tribal laws. That was surely not Congress’s intent.

C. The cases cited by the district court do not support

the court’s decision

The district court’s reliance on Department of Transp. v. Public
Citizen, 541 U.S. 752 (2004) 1s misplaced, because it is founded upon the
district court’s incorrect conclusion that the Secretary has no authority
or discretion to comply with NEPA or the Clean Air Act. [1IER 21.]
Indeed, the district court concedes that “[i]f preparation of an

[environmental impact statement] might have some impact on the
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Secretary’s prescribing of Secretarial Procedures, the rule of reason

would not excuse compliance with NEPA.” [1ER 17.] s4

Public Citizen thus begins, rather than ends the question of

whether the rule of reason excuses the Secretary’s failure to comply

with NEPA.

The district court also erred in relying on New Mexico v. Dep’t of
Interior, 854 F.3d 1207, 1225 (10th Cir. 2017) and Texas v. United
States, 497 F.3d 491 (5th Cir. 2007), which the district court cited in
support of its restrictive view of the Secretary’s powers. [See 1ER 19-
20.] Neither New Mexico nor Texas stands for the proposition that the
Secretary can only deviate from the mediator’s selected compact to

comply with IGRA or state law.

The Secretary’s authority to deviate from the mediator-selected
compact was not at issue in New Mexico. The excerpt cited by the
district court about the Secretary’s limited authority in prescribing
procedures is dicta taken out of context. The New Mexico court was
merely reciting IGRA’s requirement that the Secretary prescribe

procedures “consistent with the proposed compact selected by the
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[court-appointed] mediator . . ..” New Mexico, 854 F.3d at 1225. But the
case does not involve the Secretary’s issuance of Secretarial Procedures,
either consistent with a mediator-selected compact or otherwise. The
case strikes down regulations promulgated by the Department to allow
the Secretary to issue procedures when a state is alleged to have
negotiated a compact in bad faith, and where a lawsuit under IGRA to
compel the state to negotiate is barred under the Eleventh Amendment.
Id. at 1231. Notably, the Tenth Circuit in New Mexico also opined that
“once the process has reached the point where the Secretary is
statutorily authorized to prescribe procedures, there arguably could be
more than one permissible reading of the Secretary’s authority—for
example, regarding what it means to adopt procedures ‘consistent with
the proposed compact.”” Id. at 1225. Thus, the Tenth Circuit’s decision
does not support the district court’s overly cramped reading of the
Secretary’s authority in prescribing procedures “consistent with” the

mediator-selected compact.

The Fifth Circuit in Texas found that IGRA “cabins the Secretary’s
authority” on the “decisive questions of good faith and the final

1mposition of a compact on an unwilling or uncooperative state.” Id. at
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500. The Secretary thus has no say in deciding a state’s good faith, may
not name the mediator, and may not “pull out of thin air the compact
provisions that he is empowered to enforce.” Texas, 497 F.3d at 503. The
Texas dissent (which the district court cited at 19) similarly found that
the Secretary was not “enabled to simply disregard the mediator’s
proposal” and that the Secretary’s power to prescribe was not
“unbridled.” Id. at 524. There lies a chasm, however, between: (1) the
outright disregard of the mediator’s proposal and pulling provisions out
of thin air and (2) and the Secretary’s inability to deviate from
mediator-selected compact in order to comply with federal law. Indeed,
the Fifth Circuit recognized that “the Secretary may not establish his
own procedures unless he does not approve the mediator’s proposal” and
“may not disapprove the mediator’s proposal unless it violates federal or
state law, violates the trust obligations to the tribe, or does not comply
with the technical requirements of a proposal.” Ibid. (emphasis added).
Thus, that court recognized that the Secretary may supplement the
mediator’s proposal if it violates federal law so long as the procedures
are “consistent with the proposed compact selected by the mediator.”

Ibid., citing 25 U.S.C. § 2710(d)(7)(B)(vi1).
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Finally, this Court’s decisions in Jamul Action Committee, 837
F.3d at 958, Westlands Water Dist., 43 F.3d at 457, and Jones v.
Gordon, 792 F.2d 821 (9th Cir. 1986) do not support the district court’s
judgment. To the contrary, they support Stand Up’s position. In those
cases, this Court recognized that “NEPA applies ‘unless the existing law
applicable to such agency’s operations expressly prohibits or makes full
compliance with one of the directives impossible.” Jamul Action
Committee, 837 F.3d at 961, citing Jones, 792 F.2d at 826 (emphasis

added).

This Court has recognized only two circumstances in which an
agency need not complete an EIS even in the presence of major federal
action and despite the absence of express statutory exemption. Jamul
Action Committee, 837 F.3d at 963. First, an agency need not adhere to
NEPA “where doing so ‘would create an irreconcilable and fundamental
conflict’ with the substantive statute at issue.” Ibid. Second, in limited
Instances, a substantive statute ‘displaces’ NEPA’s procedural
requirements. Ibid; see also San Luis & Delta-Mendota Water

Authority, 747 F.3d at 648.
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In Jamul Action Committee and Westlands Water District, an
1irreconcilable conflict arose because Congress imposed upon the agency
“an unyielding statutory deadline for agency action.” Jamul Action
Committee, 837 F.3d at 964; see also Flint Ridge Development Co. v.
Scenic Rivers Ass’n of Oklahoma, 426 U.S. 776, 791 (1976). In this
Court’s opinion in Jones, by contrast, despite an apparent irreconcilable
conflict between NEPA and the Marine Mammal Protection Act’s
statutory deadlines, this Court found the conflict to be reconcilable in
light of “the congressional desire that we make as liberal an
Interpretation as we can to accommodate the application of NEPA.”

Jones, 792 F.2d at 826.

Here, as discussed above, the Secretary could have complied with
NEPA and the Clean Air Act and therefore no such irreconcilable
conflict exists in this case. Far from making “as liberal an
Interpretation as we can to accommodate the application of NEPA,” the
district court inexplicably adopted a narrow and cramped reading to

exclude application of NEPA. This was error.
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Nor does IGRA “displace” NEPA’s procedural requirements under
the precedent of this Court. San Luis & Delta-Mendota Water Authority,
747 F.3d at 649; Douglas County v. Babbitt, 48 F.3d 1495, 1503 (9th Cir.
1995). In Douglas County, this Court held that, despite the absence of
any irreconcilable conflict between NEPA and the process for
designating critical habitat under Section 4 of the Endangered Species
Act, Section 4 effectively accomplished all of NEPA’s goals without
requiring an EIS, thereby “mak[ing] the NEPA procedure seem
‘superfluous.” Douglas County, 48 F.3d at 1503. The same cannot be
said of IGRA, as there is nothing in IGRA that ensures that NEPA’s
goals are effectively accomplished. See San Luis & Delta-Mendota

Water Authority, 747 F.3d at 649.

Accordingly, the district court erred in finding an irreconcilable
conflict between IGRA’s Secretarial Procedures process and NEPA and

the Clean Air Act.
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D. To the extent the agency is entitled to deference, it
has acted as if it has discretion to deviate from the

mediator-selected compact

Although the Secretary contends in this action that he has no
ability to consider environmental impacts nor ability to make changes
to the mediator-selected compact to comply with federal law other than
IGRA, he has not taken that position outside of this lawsuit. See Price
v. Stevedoring Seruvs. of Am., Inc., 697 F.3d 820, 826 (9th Cir. 2012)
(interpretation of statute taken by agency in litigation is not entitled to

Chevron deference).

The Department’s letter that accompanied the Secretarial
Procedures here undermines the position that the Secretary had no
discretion to modify the mediator-selected compact unless necessary to
comply with IGRA or state law. Specifically, the letter provided that the
Department “purposefully refrained from changing regulatory
provisions in deference to the Mediator’s submission to the Department
and the Tribe’s specific request that we change that submission as little

as possible.” [3ER 273.] Such language reflects the Secretary’s
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understanding, prior to this litigation, that he has discretion to change
the mediator-selected compact for reasons beyond compliance with

IGRA or state laws, but would not do so in deference to the mediator

and Tribe.

Moreover, it is undisputed that the Secretary deviated from the
mediator-selected compact to eliminate the imposition of obligations on
the State. [1ER 17.] The Secretary replaced the obligations the
mediator-selected compact placed on the State with a provision that
allowed the State to “opt-in to the regulatory role,” and provided that
the National Indian Gaming Commission would perform the role if the
State did not opt-in. [Id. at 17-18.] It is also undisputed that such
obligations, if not removed, would have violated the Tenth Amendment
of the U.S. Constitution. [Id. at 18.] Without disputing that the U.S.
Constitution constitutes “other applicable federal law,” the district court
nonetheless dismissed this change as also necessary to comply with
IGRA. [Ibid.] In other words, the district court contends that a provision
that violates the U.S. Constitution cannot be changed but-for the fact

that the provision also violates IGRA. That is nonsensical.
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To support its finding that IGRA “makes clear that a State cannot
be compelled to negotiate with an Indian tribe toward entering a
compact or take any gaming-related action with respect to an Indian
tribe,” the district court cited: (1) 25 U.S.C. § 2710(d)(3)(A); (2) 25
U.S.C. § 2710(d)(7)(B); (3) Senate Report 100-446 at *13-14 (1988); and
(4) subsequent judicial decisions regarding IGRA. [1ER 18-19 (emphasis
in original).] While the implied premise of IGRA’s remedial process is
that a state cannot be compelled to negotiate with an Indian tribe, none
of the statutory provisions cited by the court—or any other provision in
IGRA—contains that limitation, much less a provision that a state
cannot be compelled to take “any gaming-related action with respect to
an Indian tribe.” Thus, the Secretary’s modification to the mediator-
selected compact in this case to make clear that the State was not
required to regulate the casino project was a change made to conform

with the Tenth Amendment, and not any provision of IGRA.

The district court’s reliance on the Senate Report 100-446 is also
mistaken. The report addresses Congress’s attempt to formulate
language to “provide some incentive for States to negotiate with tribes

in good faith because tribes will be unable to enter into such gaming
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unless a compact is in place.” S. Rep. 100-446 at *13. In that context,
Congress noted that there was then neither an “adequate Federal
regulatory system in place for class III gaming” nor tribes that had
adequate regulatory systems. S. Rep. 100-446 at *13. Congress went on
to explain that “a logical choice is to make use of existing State
regulatory systems, although the adoption of State law is not
tantamount to an accession to State jurisdiction. The use of State
regulatory systems can be accomplished through negotiated compacts
but this is not to say that tribal governments can have no role to play in

regulation of class III gaming—many can and will.”

This, at most, gives a nod to the idea that state consent would be
necessary in order to use its regulatory system, but is a far cry from a
definitive statement that a state cannot be compelled to take “any
gaming-related action with respect to an Indian tribe.” Nor does this
concept—which 1s squarely addressed by the Tenth Amendment and

related anti-commandeering doctrine—appear in the language of IGRA.

The district court also cites cases for the proposition that IGRA, by

providing a remedial process, does not compel a state to negotiate with
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a tribe. [See 1ER at 18-19, citing Ponca Tribe of Oklahoma v. State of
Oklahoma, 37 F.3d 1422, 1435 (10th Cir.1994); Cheyenne River Sioux
Tribe v. South Dakota, 3 F.3d 273, 281 (8th Cir. 1993); Estom Yumeka
Madiu Tribe of the Enter. Rancheria of California v. California, 163
F.Supp.3d 769, 779 (E.D. Cal. 2016); New Mexico v. Dept. of the Interior,
854 F.3d at 1213.] These cases, however, merely clarify that IGRA does
not compel states to enter into a compact; but IGRA does, in fact, compel
states to negotiate a compact. Nothing in these cases supports the
district court’s conclusion that the Secretary’s modification of the
mediator-selected compact in this case (to remove the provision
requiring the State to regulate the gaming) was compelled by IGRA.
IGRA says nothing about whether a state can be compelled to regulate
gaming, much less whether a state can be compelled to take “any
gaming-related action with respect to an Indian tribe.” Again, the
prohibition against such compelled action comes from the Tenth

Amendment, not IGRA.

Finally, and perhaps most compelling, the Secretary’s arguments
in this case are entirely inconsistent with his past practice. See, e.g.,

Letter from Kevin K. Washburn, Assistant Secretary - Indian Affairs to
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Honorable Bo Mazzetti, Chairman Rincon Band of Luiseno Indians

(Feb. 8, 2013), available at https:/www.indianaffairs.gov/WhoWeAre

[AS-TA/OIG/Compacts/index.htm (acknowledging that “there are other

provisions that we might have changed, consistent with IGRA and the

mediator’s submission” but choosing not to make such changes).

As one example, in October 2014, the Secretary issued a Third

Amended Class IIII Gaming Procedures for the Northern Arapaho

Nation (“Arapaho Nation Procedures”). See https://www.bia.gov/sites/

bia prod.opengov.ibmcloud.com/files/assets/as-1a/oig/oig/pdf/idel-

033877.pdf, accessed December 31, 2018. This amendment, which
extended the term of the Arapaho Nation Procedures by 20 years, was
made in response to a request by the Northern Arapaho Tribe. In a
previous amendment of the Arapaho Nation Procedures, changes
included addition of a limitation that the “total gaming floor square
footage shall not exceed 69,000 square feet” and removal of a limitation
that “[o]ther premises shall not exceed 1,000 square feet of gaming floor
per premise.” Compare Class III Gaming Procedures for the Northern
Arapaho Nation dated September 21, 2005 at Section I1I(A)

https://www.bia.gov/sites/bia.gov/files/assets/as-1a/oig/oig/pdf/ide-
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038585.pdf and Second Amended Class III Gaming Procedures for the
Northern Arapaho Nation dated August 2, 2007 at Section III(A)

https://www.bia.gov/sites/bia.gov/files/assets/as-1a/oig/oig/pdf/ide-

038581.pdf. Other changes included: (1) change of the requirement that
the Northern Arapaho Tribe notify the National Indian Gaming
Commission of rule changes within 10 days so that rule changes need
only be provided upon request (see Sections II1.B); (2) change of the
section titled “Log of Unusual Occurrences” to reflect that person
making the entry may be a Northern Arapaho Gaming Agency
employee rather than security employee (see Sections IV.I); (3) wording
change so that the National Indian Gaming Commission has
“Immediate” rather than “free” access to inspect the Northern Arapaho
Tribe’s gaming facility and gaming records (Sections IV.J); (4) fix for a
typographical error from “filed investigators” to “field investigators”
(Sections IV.K); (5) change so that the “Tribe” rather than the
“Northern Arapaho Gaming Agency” must have an annual audit of the

gaming operations (Sections IV.L).

In short, the Secretary has amended even prescribed Secretarial

Procedures to correct errors, clarify terms, and make substantive
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changes. None of these changes were mandated by IGRA or state law. It
would be absurd to hold that the Secretary could make such changes in
amending existing Secretarial Procedures, but not in initially
prescribing Secretarial Procedures to the extent they deviate from the

mediator-selected compact.

E. The issuance of Secretarial Procedures is a major
federal action requiring issuance of an environmental

impact statement under NEPA

NEPA requires federal agencies to prepare a detailed
environmental impact statement for all “major Federal actions affecting
the quality of the human environment.” 42 U.S.C. § 4332(2)(C). The
district court declined to “determine whether prescribing gaming
procedures is a major Federal action,” in light of its decision that the
Secretary was excused from NEPA compliance based on the “rule of
reason.” [1ER 16.] Should this court determine that the rule of reason
does not excuse the Secretary’s compliance with NEPA, it should
remand for the district court to determine whether the issuance of

Secretarial Procedures is a major federal action. We address this issue
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briefly on the chance this court decides to resolve this issue in the first

instance.

In this Circuit, the issuance of a permit constitutes a “major
federal action” requiring NEPA compliance if that permit “is a
prerequisite for a project with adverse impact on the environment.”
Ramsey v. Kantor, 96 F.3d 434, 444 (9th Cir. 1996). Here, the
Secretarial Procedures are analogous to a permit because the Tribe
cannot conduct class III gaming at the Madera Site without
authorization under the Secretarial Procedures. 25 U.S.C.

§ 2710(d)(7)(B)(vi1). Moreover, the Secretary acknowledged that the
development and operation of a smaller casino that was previously
proposed would have adverse impacts on the environment. [2ER 196-
97.] As part of his prior decisions granting the North Fork Tribe’s two-
part determination and fee-to-trust transfer, the Secretary indeed
prepared an EIS that found the casino project would have significant
impacts on the environment. [2ER 220 (traffic, problem gambling); 2ER
223-24 (cumulative impacts on air quality and traffic).] This previous
EIS fails to satisfy the Secretary’s NEPA obligations in connection with

the Secretarial Procedures because: (1) the Secretary expressly
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disclaimed any reliance on the prior EIS [BER 273]; and (2) Secretarial
Procedures approved a larger casino project than that analyzed in
connection with the earlier two-part determination and fee-to-trust
transfer. [Compare 2ER 211] (single casino with a single “247,180
square foot gaming and entertainment facility”) and 3ER 289 (up to two

gaming facilities with no explicit size limitation.]

111
111
111
111
111
111

111
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Conclusion

For the foregoing reasons, this court should reverse the district

court’s order.

Dated: January 23, 2019

SNELL & WILMER L.L.P.
Sean M. Sherlock
Todd E. Lundell

Jing (Jenny) Hua

By: /s/ Sean M. Sherlock
Sean M. Sherlock
Attorneys for Appellants
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Statement of Related Cases:

The case on review was not previously before this court.

Other cases involving the same or similar parties and issues in

other courts are:

(1) Stand Up for California v. U.S. Dep’t of the Interior, No. 1:12-
cv-02039 (D.D.C,, filed Dec. 19, 2012) (D.C. Circuit Nos. 16-5327, 16-
5328) (U.S. Supreme Court No. 18-61, petition for writ of certiorari filed
on July 9, 2018). Stand Up filed this action against the Secretary of the
Interior to challenge the Secretary’s two-part, fee-to-trust, and
environmental impact determinations regarding proposed off-
reservation gaming by the North Fork Tribe. The Picayune Tribe filed a
similar action, which the district court consolidated with the Stand Up
action. The district court ruled in favor of the Secretary, and the D.C.
Circuit affirmed. The U.S. Supreme Court denied Stand Up’s petition

for writ of certiorari on January 7, 2019.

(2) Stand Up for California v. State of California, No. MCV062850
(Super. Ct. Madera County, filed Mar. 27, 2013) (opinion filed by

California Court of Appeal Fifth District (Nos. F069302/F070327) on
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December 12, 2016) (petitions for review filed with California Supreme
Court on January 20 and 23, 2017 (No. S239630)). Stand Up filed this
action against the state of California, contending that the California
governor lacked authority to concur in the Secretary’s two-part
determination. The trial court ruled in favor of the State, but the
California Fifth District Court of Appeal reversed, holding that the
governor’s concurrence was invalid. The California Supreme Court has
granted review and the case is being held pending resolution of the

same 1ssue 1n another case.; and

(3) North Fork Rancheria of Mono Indians v. State of California,
No. 1:15-cv-00419-AWI-SAB (E.D. Cal,, filed Mar. 17, 2015). The North
Fork Tribe filed this action against the State of California to compel the
State to negotiate a new Tribal-State compact in good faith. The district
court ruled in favor of the North Fork Tribe and ordered the two parties
to conclude a compact for gaming within 60 days. North Fork v.
California, 2015 WL 11438206 (E.D. Cal. Nov. 13, 2015); 25 U.S.C.
§ 2710(d)(7)(A), (d)(7)(B). The parties were unable to do so. North Fork
v. California, Dkt. 27 at 1 (E.D. Cal. Jan 15, 2016). The district court

appointed a mediator, directed the parties to submit their last best
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offers for a compact to the mediator, and directed the mediator to select
one of the two proposed compacts. Id., Dkt. 30 at 1 (E.D. Cal. Jan. 26,
2016); see 25 U.S.C. § 2710(d)(7)(B)(iv). The mediator selected the
compact submitted by the North Fork Tribe, but California did not
consent to the mediator-selected compact within the 60-day period
provided by IGRA. 2ER 53.; see 25 U.S.C. § 2710(d)(7)(B)(v-vi). The
mediator informed the Secretary that California did not consent to the
selected compact. 2ER 53; see 25 U.S.C. § 2710(d)(7)(B)(vii). On July 29,
2016, the Secretary notified the North Fork Tribe and California that it
had issued Secretarial Procedures to authorize Class III gaming at the

Madera Site. [3ER 271-410.]
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Statutes

15 U.S.C. § 1175(a). Specific jurisdictions within which
manufacturing, repairing, selling, possessing, etc., prohibited;
exceptions

(a) General rule

It shall be unlawful to manufacture, recondition, repair, sell,
transport, possess, or use any gambling device in the District of
Columbia, in any possession of the United States, within Indian
country as defined in section 1151 of Title 18 or within the special
maritime and territorial jurisdiction of the United States as
defined in section 7 of Title 18, including on a vessel documented
under chapter 121 of Title 46 or documented under the laws of a
foreign country.

18 U.S.C. § 1166. Gambling in Indian country

(a) Subject to subsection (c), for purposes of Federal law, all State
laws pertaining to the licensing, regulation, or prohibition of
gambling, including but not limited to criminal sanctions
applicable thereto, shall apply in Indian country in the same
manner and to the same extent as such laws apply elsewhere in
the State.

(b) Whoever in Indian country is guilty of any act or omission
involving gambling, whether or not conducted or sanctioned by an
Indian tribe, which, although not made punishable by any
enactment of Congress, would be punishable if committed or
omitted within the jurisdiction of the State in which the act or
omission occurred, under the laws governing the licensing,
regulation, or prohibition of gambling in force at the time of such
act or omission, shall be guilty of a like offense and subject to a
like punishment.

(c) For the purpose of this section, the term “gambling” does not
include--
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(1) class I gaming or class II gaming regulated by the Indian
Gaming Regulatory Act, or

(2) class III gaming conducted under a Tribal-State compact
approved by the Secretary of the Interior under section
11(d)(8) of the Indian Gaming Regulatory Act that is in
effect.

(d) The United States shall have exclusive jurisdiction over
criminal prosecutions of violations of State gambling laws that are
made applicable under this section to Indian country, unless an Indian
tribe pursuant to a Tribal-State compact approved by the Secretary of
the Interior under section 11(d)(8) of the Indian Gaming Regulatory
Act, or under any other provision of Federal law, has consented to the
transfer to the State of criminal jurisdiction with respect to gambling on
the lands of the Indian tribe.

25 U.S.C. § 2710(d). Tribal gaming ordinances

(d) Class III gaming activities; authorization; revocation;
Tribal-State compact

(1) Class III gaming activities shall be lawful on Indian
lands only if such activities are--

(A) authorized by an ordinance or resolution that--

(i) is adopted by the governing body of the Indian
tribe having jurisdiction over such lands,

(ii) meets the requirements of subsection (b) of
this section, and

(iii) 1s approved by the Chairman,

(B) located in a State that permits such gaming for any
purpose by any person, organization, or entity, and
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(C) conducted in conformance with a Tribal-State
compact entered into by the Indian tribe and the State
under paragraph (3) that is in effect.

(2)(A) If any Indian tribe proposes to engage in, or to
authorize any person or entity to engage in, a class III
gaming activity on Indian lands of the Indian tribe, the
governing body of the Indian tribe shall adopt and
submit to the Chairman an ordinance or resolution
that meets the requirements of subsection (b) of this
section.

(B) The Chairman shall approve any ordinance or
resolution described in subparagraph (A), unless the
Chairman specifically determines that--

(i) the ordinance or resolution was not adopted in
compliance with the governing documents of the
Indian tribe, or

(ii) the tribal governing body was significantly
and unduly influenced in the adoption of such
ordinance or resolution by any person identified

in section 2711(e)(1)(D) of this title.

Upon the approval of such an ordinance or
resolution, the Chairman shall publish in the
Federal Register such ordinance or resolution and
the order of approval.

(C) Effective with the publication under subparagraph
(B) of an ordinance or resolution adopted by the
governing body of an Indian tribe that has been
approved by the Chairman under subparagraph (B),
class III gaming activity on the Indian lands of the
Indian tribe shall be fully subject to the terms and
conditions of the Tribal-State compact entered into
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under paragraph (3) by the Indian tribe that is in
effect.

(D)(i) The governing body of an Indian tribe, in
its sole discretion and without the approval of the
Chairman, may adopt an ordinance or resolution
revoking any prior ordinance or resolution that
authorized class III gaming on the Indian lands
of the Indian tribe. Such revocation shall render
class III gaming illegal on the Indian lands of
such Indian tribe.

(ii) The Indian tribe shall submit any revocation
ordinance or resolution described in clause (1) to
the Chairman. The Chairman shall publish such
ordinance or resolution in the Federal Register
and the revocation provided by such ordinance or
resolution shall take effect on the date of such
publication.

(iii) Notwithstanding any other provision of this
subsection--

(I) any person or entity operating a class III
gaming activity pursuant to this paragraph
on the date on which an ordinance or
resolution described in clause (1) that
revokes authorization for such class III
gaming activity is published in the Federal
Register may, during the 1-year period
beginning on the date on which such
revocation ordinance or resolution is
published under clause (i1), continue to
operate such activity in conformance with
the Tribal-State compact entered into under
paragraph (3) that is in effect, and

(IT) any civil action that arises before, and
any crime that is committed before, the
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close of such 1-year period shall not be
affected by such revocation ordinance or
resolution.

(3)(A) Any Indian tribe having jurisdiction over the
Indian lands upon which a class III gaming activity is
being conducted, or is to be conducted, shall request
the State in which such lands are located to enter into
negotiations for the purpose of entering into a Tribal-
State compact governing the conduct of gaming
activities. Upon receiving such a request, the State
shall negotiate with the Indian tribe in good faith to
enter into such a compact.

(B) Any State and any Indian tribe may enter into a
Tribal-State compact governing gaming activities on
the Indian lands of the Indian tribe, but such compact
shall take effect only when notice of approval by the
Secretary of such compact has been published by the
Secretary in the Federal Register.

(C) Any Tribal-State compact negotiated under
subparagraph (A) may include provisions relating to--

(i) the application of the criminal and civil laws
and regulations of the Indian tribe or the State
that are directly related to, and necessary for, the
licensing and regulation of such activity;

(ii) the allocation of criminal and civil jurisdiction
between the State and the Indian tribe necessary
for the enforcement of such laws and regulations;

(iii) the assessment by the State of such
activities in such amounts as are necessary to
defray the costs of regulating such activity;

(iv) taxation by the Indian tribe of such activity
In amounts comparable to amounts assessed by
the State for comparable activities;
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(v) remedies for breach of contract;

(vi) standards for the operation of such activity
and maintenance of the gaming facility, including
licensing; and

(vii) any other subjects that are directly related
to the operation of gaming activities.

(4) Except for any assessments that may be agreed to under
paragraph (3)(C)(ii1) of this subsection, nothing in this
section shall be interpreted as conferring upon a State or any
of its political subdivisions authority to impose any tax, fee,
charge, or other assessment upon an Indian tribe or upon
any other person or entity authorized by an Indian tribe to
engage in a class III activity. No State may refuse to enter
into the negotiations described in paragraph (3)(A) based
upon the lack of authority in such State, or its political
subdivisions, to impose such a tax, fee, charge, or other
assessment.

(5) Nothing in this subsection shall impair the right of an
Indian tribe to regulate class III gaming on its Indian lands
concurrently with the State, except to the extent that such
regulation is inconsistent with, or less stringent than, the
State laws and regulations made applicable by any Tribal-
State compact entered into by the Indian tribe under
paragraph (3) that is in effect.

(6) The provisions of section 1175 of Title 15 shall not apply
to any gaming conducted under a Tribal-State compact that--

(A) 1s entered into under paragraph (3) by a State in
which gambling devices are legal, and

(B) 1s in effect.

(7)(A) The United States district courts shall have
jurisdiction over--

(i) any cause of action initiated by an Indian tribe
arising from the failure of a State to enter into
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negotiations with the Indian tribe for the purpose
of entering into a Tribal-State compact under
paragraph (3) or to conduct such negotiations in
good faith,

(ii) any cause of action initiated by a State or
Indian tribe to enjoin a class III gaming activity
located on Indian lands and conducted in
violation of any Tribal-State compact entered into
under paragraph (3) that is in effect, and

(iii) any cause of action initiated by the Secretary
to enforce the procedures prescribed under
subparagraph (B)(vii).

(B)(i) An Indian tribe may initiate a cause of
action described in subparagraph (A)(i) only after
the close of the 180-day period beginning on the
date on which the Indian tribe requested the
State to enter into negotiations under paragraph

(3)(A).

(ii) In any action described in subparagraph
(A)(@1), upon the introduction of evidence by an
Indian tribe that--

(I) a Tribal-State compact has not been
entered into under paragraph (3), and

(IT) the State did not respond to the request
of the Indian tribe to negotiate such a
compact or did not respond to such request
in good faith,

the burden of proof shall be upon the State
to prove that the State has negotiated with
the Indian tribe in good faith to conclude a
Tribal-State compact governing the conduct
of gaming activities.
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(iii) If, in any action described in subparagraph
(A)(1), the court finds that the State has failed to
negotiate in good faith with the Indian tribe to
conclude a Tribal-State compact governing the
conduct of gaming activities, the court shall order
the State and the Indian Tribe to conclude such a
compact within a 60-day period. In determining
In such an action whether a State has negotiated
in good faith, the court--

(I) may take into account the public
interest, public safety, criminality, financial
Integrity, and adverse economic impacts on
existing gaming activities, and

(IT) shall consider any demand by the State
for direct taxation of the Indian tribe or of
any Indian lands as evidence that the State
has not negotiated in good faith.

(iv) If a State and an Indian tribe fail to conclude
a Tribal-State compact governing the conduct of
gaming activities on the Indian lands subject to
the jurisdiction of such Indian tribe within the
60-day period provided in the order of a court
1ssued under clause (i11), the Indian tribe and the
State shall each submit to a mediator appointed
by the court a proposed compact that represents
their last best offer for a compact. The mediator
shall select from the two proposed compacts the
one which best comports with the terms of this
chapter and any other applicable Federal law and
with the findings and order of the court.

(v) The mediator appointed by the court under
clause (1v) shall submit to the State and the
Indian tribe the compact selected by the mediator
under clause (iv).
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(vi) If a State consents to a proposed compact
during the 60-day period beginning on the date
on which the proposed compact is submitted by
the mediator to the State under clause (v), the
proposed compact shall be treated as a Tribal-
State compact entered into under paragraph (3).

(vii) If the State does not consent during the 60-
day period described in clause (vi) to a proposed
compact submitted by a mediator under clause
(v), the mediator shall notify the Secretary and
the Secretary shall prescribe, in consultation with
the Indian tribe, procedures--

(I) which are consistent with the proposed
compact selected by the mediator under
clause (iv), the provisions of this chapter,
and the relevant provisions of the laws of
the State, and

(IT) under which class III gaming may be
conducted on the Indian lands over which
the Indian tribe has jurisdiction.

(8)(A) The Secretary is authorized to approve any
Tribal-State compact entered into between an Indian
tribe and a State governing gaming on Indian lands of
such Indian tribe.

(B) The Secretary may disapprove a compact described
in subparagraph (A) only if such compact violates--

(i) any provision of this chapter,

(ii) any other provision of Federal law that does
not relate to jurisdiction over gaming on Indian
lands, or

(iii) the trust obligations of the United States to
Indians.
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(C) If the Secretary does not approve or disapprove a
compact described in subparagraph (A) before the date
that is 45 days after the date on which the compact is
submitted to the Secretary for approval, the compact
shall be considered to have been approved by the
Secretary, but only to the extent the compact is
consistent with the provisions of this chapter.

(D) The Secretary shall publish in the Federal Register
notice of any Tribal-State compact that is approved, or
considered to have been approved, under this
paragraph.

(9) An Indian tribe may enter into a management contract
for the operation of a class III gaming activity if such
contract has been submitted to, and approved by, the
Chairman. The Chairman's review and approval of such
contract shall be governed by the provisions of subsections
(b), (c), (d), (f), (g), and (h) of section 2711 of this title.

42 U.S.C. § 4332(2)(C). Cooperation of agencies; reports;
availability of information; recommendations; international and
national coordination of efforts

The Congress authorizes and directs that, to the fullest extent possible:
(1) the policies, regulations, and public laws of the United States shall
be interpreted and administered in accordance with the policies set
forth in this chapter, and (2) all agencies of the Federal Government
shall--

(C) include in every recommendation or report on proposals for
legislation and other major Federal actions significantly affecting
the quality of the human environment, a detailed statement by
the responsible official on--

(i) the environmental impact of the proposed action,

(ii) any adverse environmental effects which cannot be
avoided should the proposal be implemented,
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(iii) alternatives to the proposed action,

(iv) the relationship between local short-term uses of man's
environment and the maintenance and enhancement of long-
term productivity, and

(v) any irreversible and irretrievable commitments of
resources which would be involved in the proposed action
should it be implemented.

Prior to making any detailed statement, the responsible
Federal official shall consult with and obtain the comments
of any Federal agency which has jurisdiction by law or
special expertise with respect to any environmental impact
involved. Copies of such statement and the comments and
views of the appropriate Federal, State, and local agencies,
which are authorized to develop and enforce environmental
standards, shall be made available to the President, the
Council on Environmental Quality and to the public as
provided by section 552 of Title 5, and shall accompany the
proposal through the existing agency review processes;

42 U.S.C. § 7506(c)(1). Limitations on certain Federal assistance

(c) Activities not conforming to approved or promulgated
plans

(1) No department, agency, or instrumentality of the Federal
Government shall engage in, support in any way or provide
financial assistance for, license or permit, or approve, any
activity which does not conform to an implementation plan
after it has been approved or promulgated under section
7410 of this title. No metropolitan planning organization
designated under section 134 of Title 23, shall give its
approval to any project, program, or plan which does not
conform to an implementation plan approved or promulgated
under section 7410 of this title. The assurance of conformity
to such an implementation plan shall be an affirmative
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responsibility of the head of such department, agency, or
instrumentality. Conformity to an implementation plan
means--

(A) conformity to an implementation plan's purpose of
eliminating or reducing the severity and number of
violations of the national ambient air quality standards
and achieving expeditious attainment of such
standards; and

(B) that such activities will not--

(i) cause or contribute to any new violation of any
standard in any area;

(ii) increase the frequency or severity of any
existing violation of any standard in any area; or

(iii) delay timely attainment of any standard or
any required interim emission reductions or other
milestones in any area.

The determination of conformity shall be based
on the most recent estimates of emissions, and
such estimates shall be determined from the most
recent population, employment, travel and
congestion estimates as determined by the
metropolitan planning organization or other
agency authorized to make such estimates.

4819-0391-6934
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United States
of America

Congressional Record

th
PROCEEDINGS AND DEBATES OF THE ]()O CONGRESS, SECOND SESSION

SENATE—Thursday, September 15, 1988

(Legislutive duay of Wednesday, Seplember 7, 1988)

The Senate met at 10:30 a.m,, on the
expiration of the recess, and was
called to order by the Acting President
pro tempore [Mr, SanrForpl.

PRAYER

The Chaplain, the Reverend Rich-
ard C. Halverson, D.D., offered the fol-
lowing prayer:

Lel us pray:

May we spend a moment in silence,
in memory of Sgl. Joseph Louviere,
veteran Capitol Police officer, who
died earty this week.

(The Senate observed a moment of
silence.)

Beloved, let us love one another: for
love is of God * * *.—1 John 4.7,

Elernal God of infinite love, we
Lhank Thee for the unforgetiable ex-
perience of last night, as the Senators
and their lovely ladies broke bread to-
gether, ‘Thank ‘T'hee for the exqguisite
beauty of the setting overlooking the
Mall and the buildings silhouelted
against a golden sunset. Thank Thee
for all who made it possible in prepar-
ing and serving the food and providing
security, and in entertaining with
music and fireworks, Thank Thee for
our host and hostess, beloved leader
Senator Byrp and his gracious lady.

Help us, Lord, never to allow diversi-
ty Lo divide us or fragmentize us, Bind
us together In demonstration of the

fundamental fact of our national
legacy—"'Out of many, one."
We pray In the name of Jesus,

Prince of Peace, Amen.

RECOGNITION OF THER
MAJORITY LEADER
The ACTING PRESIDENT pro Lem-
pore. Under the standing order, the
majority leader is recognized. :

A TIME OF TOGETHERNESS

Mr. BYRD. Mr. President, T thank
the Chaplain for his prayer, and 1
thank all who altended the meeting
last night,

Il showed a Lruly patriotic and bi-
partisan and [riendly camaraderie—
Republicans and Democrats, including
guests from the House leadership,

I especially thank Boe DoLk for his
timely and cogent and very appropri-
ate and graclous remarks last evening.
I thank him for bringing his lovely
lady, Elizabeth.

I also thank the Speaker and other
Members of the House leadershp for
attending—Mr. WhiiTten, Mr. Forey,
Mr. CoeLHoO, and Linpy BoGas.

I thank the Good Lord for the ideal
wealher that prevailed. Se many
things could have gone wrong but did
not.

It is these moments, Mr. President,
that humanize us, bring us down to
terra firma, and remind us that there
is somelhing more important than
partisan politics.

As 1 have sald to our Republican
leader, whom 1 greatly admire, and as
1 have sald before, President Reagan is
fortunate that he has Bos DoLE as the
Republican leader—a leader who can
be partisan but, more important, who
knows when to be partisan and when
not to be partisan. Thal is something a
lot of people in Lthis town have not
learned yet. A lot of people in politics
have not learned it.

IL was a great evening., Erma and I
are grateful for the presence of all
who were there with us.

SENATE SCHEDULE

Mr. BYRD. Mr. President, the
Senate will nol be in session on
Wednesday of next week, Yom
Kippur,

We will go (o the minimum wage
today—in accordance with the order—
in the late afternoon and we will be on
that tomorrow.

On Monday, we will put aside the
minimum wage measure, and take up
the Unijted States-Canada Trade
Agreement, We will vole on Lhat
agreement on Monday, in the early
evening, Then we will go back to the
minimum Wage measure.

It is presently my plan to go to pa-
rental leave legislation following the
minfmum wage bill,

1 have had a lot of inquiries about
the tax technleal amendments bill. I
am pot now In a position to configure

our future schedule to the point that
we can say what day or when that
measure will be brought up. I will talk
with my eolleagues and with the Re-
publican leader.

There are some other Important
measures that will be brought up and
which will be competing [or time and
place in the schedule,

Mr. President, I have nothing fur-
ther to say. I yield the floor.

RECOGNITION OF THE
REPUBLICAN LEADER

The ACTING PRESIDENT pro tem-
pore. Under the standing order, the
Republican leader is recognized,

A TIME OF TOGETHERNESS

Mr. DOLE. Mr, President, I will take
a moment to concur with the distin-
guished majority leader,

Last night was one of those memora-
ble evenings, perfect in every way. It
was an opportunity for all of us and
important members of our staff and
others to get Logether,

I want to thank Joe Stewart, He
must feel a lot better this morning,
knowing that fs over, He did an out-
standing job. It was a greal evening,

As 1 indicated last night, we are for-
tunate to have the leadership of Sena-
tor Roeert Byrp, As 1 said in the
Cloakroom a few moments ago, I hope
we can put all this together and put it
in the Recorp. 1 think It would be
something that not only those who
were there but others as well would
like Lo have. It was an evening 1 would
like to remember, and I could mail it
to some of my friends in my home
State,

So 1 again thank Lhe distinguished
majority leader and his wife, Ermma, for
a beautiful evening, one that was en-
joyed by everyone.

It was capped by a brilliant fire.
works display, the likes of which I had
not seen before, and I have been
around here f[or some time. It was a
perfect evening in every way. IL will be
hard to top.

As I said last night, in the year 2089,

® This "bullet” symbol identifies statements or insertions which are not spoken by the Member on the floor,
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24016

In 1952, he became the youngest full
general in U.S. history and was ap-
peointed to command NATO In 1956—a
position he held until 1963, .

As NATO commander, Norstad
weathered some of the most danger-
ous -crises of the Cold War: Berlin in
1961 and Cuba in 1962, He had the
skills of a diplomat while serving as
the Free World's top soldler on the
front line of the East-West confronta-
tion. He had to balance confllcting in-
terests on a continuous basis: concerns
over Cerman rearmament, France's
war with Algerla, the evolving role of
nuclear weapons in the defense of
Burope, and many others. General
Norstad performed with grace and
ability that will be long remembered,

Upon retirement from the military,
Laurls Norstad did not, contrary to the
aphorism about old soldiers, fade
away. He joined Owens-Corning Fiber-
glass and rose to become CEOQO. Sales
more than doubled under hls leader-
ship. He also served as a director of a
number of other large companies,
After a lifetime of leading In military
and security affairs, General Norstad
went on to become a force In private
enterprise.

Mr, President, a truly great Amerl-
can has passed away. I am sure my col-
leagues joln me in expressing condo-
lences to Laurls Norstad's family. Our
MNation—and the world—will miss Gen.
Laurls Norstad.e

REGULATING OF GAMING ON
INDIAN LANDS

Mr. INOUYE. Mr. President, pursu-
ant to authority granted by the major-
ity leader, I ask unanimous consent
for the immediate consideration of S.
656, Calendar Order No, 862.

The PRESIDING OFFICER. Under
the previous order, the clerk will
report,

The assistant legislative clerk read
as follows:

A bill (8. 656) to regulate gaming on
Indian lands.

There being no objectlon, the Senate
proceeded to consider the bill, which
had been reported from the Select
Committee on Indian Affairs with an
amendment to strike all after the en-
acting clause and insert In lieu there-
of, the following:

That this Act may be ciled as the “Indian
Gaming Regulatory Act”,
FINDINGS

Sec. 2, The Congress finds thal—

(1) numerous Indian (ribes have become
engaged in or have lcensed gaming activi-
ties on Indian lands as a means of general-
ing fribal governmental revenue;

f2) Federal courls have held thal section
2103 of the Revised Stalules (25 U.S.C. §1)
requtres Secrelarial review of munagement
contracts dealing with Indian gaming, but
does nol provide slan dards Jor approval of

such contracts;
(3) existing Federal law does nol provide

clear standards or regulations for the con-
duct of gaming on Indian lands;

CONGRESSIONAL RECORD—SENATE

fd} a principal goal of Federal Indian
policy is to promote tribal economic devel.
opmenl, tribal self-sufficiency, and strong
tribal government; and

15) Indian tribes have the exclusive right
to regulale gaming activity on Indian lands
if the gaming acfivity fs nol specifically
prohibited by Federal law and {s conducted
within a Stale which does nol, as a maller
of eriminal law and public policy, prohibil
such gaming activity,

DECLARATION OF FoLIiCY

Sec. 3. The purpose of this Act {s—

i1} to provide a statutory basis for the op-
eralion of gaming by Indian tribes os a
means of promoting {ribal economic devel-
opment, self-sufficiency, and strong I(ribal
povernments;

12) lo provide a stalutory basis for the reg-
ulation of gaming by an Indian trive ade-
quale to shield it from aorganized erime and
other corrupting influences, lo ensure thatl
the Indfan tribe is the primary beneficiary
of the gaming operafion, and lo assure (hal
gaming is conducted fairly and honestly by
both the operalor and players; and

{3} lo declare thal the establishment of in-
dependent Federal regulatory authorily for
ganting on Indian lands, the establishment
of Federal standards for gaming on Indian
lands, and the eslablishment of a National
Indian Gaming Commission are necessary
to meet congressional concerns regarding
gaming and fo prolect such gaming as a
means of generaling tribal revenue,

DEFINITIONS

SEc, 4. For purposes of this Acl—

(1) The term “Altorney Qeneral” means
the Attorney General of the Uniled Stales,

f2) The term “Cheirman” means the
Chairman of the Nalional Indian Gaming
Commission,

13} The term "Commission" means the Na-
tional Indian Gaming Commission estab-
lished pursuant lo seclion 5 of this Act,

4} The term "Indian lands" means—

(A} all lands within the Hmils of any
Indian reservation; and

(B) any lands (tile lo which is either held
in trust by the United Stales for the benefil
of any Indian tribe or individual or held by
any Indian (ribe or individual subject lo re-
striction by the Uniled Stales against alien-
alion and over which an Indian lribe exer-
cises governmental power.

(5) The term “Indian (ribe” means any
Indiaen lrtbe, band, nation, or olher orga-
nized group or communily of Indians
which—

(A) is recognized as eligible by the Secre-
tary for the special programs and services
provided by the United Stales Lo Indians be-
cause of thelr stalus as Indians, and

(B) 15 recognized as possessing powers of
self-government.

(6) The term “gaming" means lo deal, op-
erate, carry on, conducl, or mainlain for
play any banking or perceniage game of
chance plaved for money, property, credit,
or any representalive value,

f7) The lerm “class I gaming” means
social games solely for prizes of minimal
value or traditional forms of Indian gaming
engaged in by individuals as a part of, or in
comneclion with, tribal ceremonies or cele-
brations. .

{8JIA) The term “eclass If gaming” means—

i) the games of chance commonly known
as bingo or lotlo (whelher or nol electronic,
compuler, or olher technologic aids are used
in connection therewith)—

(I} which are played for prizes, including
maonelary prizes, with cards bearing num-
bers or other designations,
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(11} in which the holder of the card covers
such numbers or designations when obfecls,
similarly numbered or designated, are
drawn or electronically determined, and

(111) in which the game i3 won by the firs
person covering a previously designaled ar-
rangement of numbers or designations on
such cards,
including pull-tabs, punch boards, Up fars,
instant bingo, and other games similar fo
bingo, and

{it) card games thal—

(1) are explicilly authorized by the laws of
the Stale, or

{11} are not explicitly prohibiled by lhe
laws of the Stale and are played al any loca-
tion in the Stale, !
but only if such card games are played in
conformily wilh those laws and regulations
fif any) of the State regarding hours or ped-
ods of operalion of such card games or Hmi-
tations on wagers or pol sizes in such card
games. .

(B) The term “class II gaming" does nol
include—

1} any banking card games, including
bacearaf, chemin de fer, or blackjack (21), or

(f1) electronic or electromechanical fac-
similes of any game of chance or slof ma.
chines of any kind,

(C) Notwithstanding any other provision
of this paragraph, the {lerm ‘“eclass I
gaming" includes those card games played
in the Stale of Michigan, the State of North
Dakala, the Siafe of South Dakolfa, or the
Stale of Washinglon, (hal were actually op-
erated in such Stale by an Indian Lribe on
or before May 1, 1988, bul only lo the exten!
of the nature and scope of the card games
that were aclually operated by an Indian
tribe in such State on or before such dale, a3
determined by the Chairman,

fD) Nolwithstanding any other provision
of (his paragraph, the lerm ‘class N
gaming” {ncludes, during the 1-year perlod
heginning on the date of enactment of this
Acl, any gaming described in subparagraph
(BJtil) that was legally operaled on Indian
lands on or before May 1, 1988, if the Indicn
tribe having jurisdiclion over the lands on
which such gaming was operated requests
the State, by no laler than the date that i3 3¢
days afler the date of enactment of this Acl,
lo negotiate a Tribal-State compact under
section 116d)3),

(9) The term “class I gaming” means all
Sorms of gaming that are not class I gaming
or class IT gaming.

{10} The term “netl revenues” means gros
revenues of an Indian gaming aclivity ley
mmounts paid oul us, or paid for, prizes and

tolul operating expenses, excluding manage "g=

ment fees, 1
f11) The lerm “Secretary" means the Seernt
tary of the Interior.
NATIONAL INDIAN GAMING COMMISSION

SEc. 5. fa) There is established within the
Department of the Interlor a Commission lo
be known as the National Indian Gaming
Commission.

{b)t1) The Commission shall be composed
of five full-time members who shall be op-
pointed as follows:

fA) a Chairman, who shall be appoinied by
the President with the advice and consenl of
the Senate; and

{B) four associate members who shall b
appointed by the Secretary of the Inlerior.

{2)(A) The Altorney General shell condudl
a background investigalion on any person
considered for appointment to the Commb-
sion,
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(B} The Secretary shall publish {n the Fed-

eral Repister the name and other informa- -

tion the Secretary deems pertinent regard-
ing @ nominee for membership on the Com-
mdssion and shall allow a period of not less
than thirty days for receipl of public com-
ment.

{3) Not more than three members of the
Commission shall be of the same political
parly. At least three members of the Commis-
sion shall be enrolled members of any
Indian tribe.

4}(4) Excent as provided in subparagraph
B, the lerm of office of the members of the
Commission shall be three years.

{B} Of the initial members of the Commis-
slon—

(i) three members, including the Chair-
man, shall have a lerm of office of three
vears; and

tit) lwo members shall have a term aof
office of two years.

15) No individual shall be eligible for any
appointment to, or to conlinue service on,
ke Commission, who—

{A) has been convicled of a felony or
gaming offense;

{B} has any financial inlerest in, or man-
agement responsibility for, any gaming ac-
ttvity, or

1C) has a financial interest in, or manage-
ment responsibilily for, any management
contract approved pursuant fo seelion 12 of
Ihis Act.

(6) A Commissioner may only be removed
from office before the expiration of lhe termn
of office of the member by the President for,
it the case of associate member, by the See-
retaryl for neglect of dulty, or malfeasance in
office, or for other good cause shown.

fe) Vaeancies occurring on the Commis-
slon shall be filled in the same manner as
the original appotintment, A& member may
serve ofter the expiration of his lerm of
office until hts successor has been appoint-
ed, unless the member has been removed for
cause under subsecclion (bJ16),

fd}) Three members of the Commission, at
least one of which is the Chairman or Vice
Cheirman, shall constitule a quorum.

fe) The Commission shall selecl, by majori-
ly vole, one of the members of the Commis-
sion fo serve as Vice Chairman. The Vice
Chairman shall serve as Chairman during
meelings of the Commission in the absence
of the Chairman.

if) The Commission shall meel al the call
of the Chairman or a majority of ils mem-
bers, but shall meel al least once every 4
months.

fgitl} The Chainnan of the Commission
shall be paid at a rale equal o thal of level
IV of the Executive Schedule under seclion
§315 of title 5, Uniled States Code.

(2) The associate members of the Commis-
ston shall each be puid al a rale equal to
that of level V of the Executive Schedule
under section 5316 of litle 5, Uniled Stales
Cade.

13} All members of the Commission shall
bde reimbursed in accordance with title 5,
Uniled Slates Code, for travel, subsislence,
ond other necessary cipenses incurred by
them in the performance of their dulies.

POWERS OF THE CHAIRMAN

Sec, 6. fa) The Chalrman, on behalf of the
Commission, shall have power, subject (o an
appeal lo the Commission, lo— .

{1) issue orders of temporary closure of
paming aclivities as provided in seclion
bl

12) levy and collect civil fines as provided
in section 14fal;
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{3) approve tribal ordinunces or resolu-
tions regulating class IT gaming and class
11T gaming as provided in section 11; and

(4) approve management contracls for
class [T gaming and class III gaming as pro-
vided in sections 11¢d)i9) and 12,

fb) The Chairman shall have such other
powers as may be delegated by the Commis-
sfon.

POWERS OF THE COMMISSION

Sec. 7. fa) The Commission shall have the
power, nol subject to delegation— ;

(1) wpon the recommendation of the
Chairman, to approve the annual budget of
the Commission as provided in section 18;

12) to adopt regulations for the assessment
and collection of civil fines as provided in
section 14ta);

{3} by an affirmative vole of not less than
3 members, to establish the rale of fees as
provided in seclion 18

(4) by an affirmative vole of not less than
3 members, lo authorize the Chairman lo
issue subpoenas as provided in section 16;
and

(5) by an affirmative vote of nol less than
3 members and after a full hearing, lo make
permanent a temporary order of the Chair-
man+sclosing a gaming aclivity as provided
in section 14(b)f2),

(b) The Cominission—

(1) shall monitor class Il gaming conduet-
ed on Indian lands on @ conlinuing basis;

(2 shall inspect and examine all premises
located on Indian lands on which class 11
gaming is conducled;

(3} shall conduct or cause lo be conducled
such background investigations as may be
necessary;

f4) may demand nccess lo and inspeet, ex-
amine, pholocopy, and audil all papers,
books, and records respecling gross revenues
of class II gaming conducted on Indian
lands and any other mallers necessary (o
carry oul the duties of the Commission
under this Act;

{5) may use the Uniled States mail in the
same manner and under the same condi-
tions as any department or agency of lhe
United States;

(6} may procure supplies, services, and
property by contract in accordance with ap-
plicable Federal laws and regulations;

(7} may enter into conlracts with Federal,
State, tribal and privale entilies for activi-
ties necessary to the discharge of the duties
of the Commission and, {o the exlenl feasi-
ble, contract the enforcement of the Commis-
sion’s regulations with the Indian {ribes;

18) mnay hold such hearings, sit and act al
such times and places, {ake such lestimony,
and receive such evidence as the Commis-
sion deems appropriale;

19} may administer oaths or affirmations
to wilnesses appearing before the Commis-
sion; and

(10) shall promulgate such regulations and
guidelines as it deems appropriale lo imple-
ment the provisions of this Act.

fc) The Commission shall submit a report
with minorily views, if any, to the Congress
on December 31, 1989, and every lwo years
thereafter, The report shall include informa-
tion on—

(1) whether the associale commissioners
should continuwe as full or parl-time offi-
ctals;

2} funding, including income and ex-
penses, of the Commission;

(3} recommendations for amendments lo
the Act; and

{4) any other malter considered appropri-
ale by the Commissian.
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COMMISSION STAFFING

Sec. 8. fa) The Chairman shall appoint a
General Counsel to the Commission who
shall be patd at the annual rate of basic pay
payable for GS-18 of the General Schedile
under section 5332 of title 5, Uniled Slales
Code,

fb) The Chairman shall appoint and su-
pervise other staff of the Commission with-
out regard to the provisions of litle 5,
United States Code, governing -appoint-
ments in the competitive service. Such staff
shall be patd without regard to the provi-
sions of chapter 5! and subchapter Il of
chapler 53 of such tille relating to classifica-
tion and General Schedule pay rales, except
that no individual so appointed may receive
pay in excess of the annual rale of basic pay
payable for GS-17 of the General Schedule
under section 5332 of that tille.

fe) The Chairman may procure lemporary
and intermillent services under seclion
3109ib) of title 5, United States Code, bul al
rates for individuals not to exceed the daily
equivalent of the mazimum annual rate of
basic pay payable for GS-18 of the General
Service.

fd} Upon the request of the Chairman, the
head of any Federal agency is authorized lo
detail any of the personnel of such agency to
the Commission lo assist the Commission in
carrying out its duties under (his Ael, unless
otherwise prohibiled by law,

fe) The Secrelary or Adminisiralor of Gen-
eral Services shall provide (o the Commis-
ston on a reimbursable bests such adminis-
trative support services as the Commission
may request.

COMMISSION—ACCESS TO INFORMATION

Sec. 9. The Commission may secure from
any deparlment or agency of the Uniled
States information necessary to enable it lo
carry out this Acl. Upon the request of the
Chairman, the head of such depariment or
agency shall furnish such information (o the
Commtission, unless otherwise prohibited by
law, .

INTERIM AUTHORITY TO REQULATE GAMING

Sec. 10. Nolwithstanding any other provi-
ston of this Act, the Secrelary shall continue
to exercise those authorilies vested in the
Secretary on the day before the date of en-
actiment of this Act relating lo supervision
of Indian gaming until such time as the
Commission is organized and prescribes reg-
ulations. The Secrelary shall provide staff
and suppor! assistance lo Sfacililate an or-
derly transition fto regulation of Indian
gaming by the Commission.

TRIBAL GAMING ORDINANCES

Sec, 11, ta)1) Class I gaming on Indian
lands is within the exclusive jurisdiction of
the Indian (ribes and shall not be subject fo
the provisions of this Acl.

i2) Any class 1T gaming on Indian lands
shall continue lo be within the jurisdiclion
of the Indian tribes, bul shall be subject lo
the provisions of this Act.

fbi1) An Indian (ribe may engage in, or
license and regulate, class [l gaming on
Indian lands within such lribe’s jurisdic-
tion, if—

(A) such Indian gaming is located within
a State thal permils such gaming for any
purpose by any person, organizalion or
entily fand such gaming is nol otherwise
specifically prohibiled on Indian lunds by
Federal law), and

(B) the governing body of the Indian tribe
adopts an ordinance or resolution which is
approved by the Chairman.
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A separate license fssued by the Indian tribe
shall be required for each place, facility, or
location on Indian lands al which class IT
gaming is conducled.

(2} The Chairman shall approve any tribal
ordinance or resolutfon concerning the con-
duct, or regulation of class I gaming on the
Indian lands of the Indian tribe {f such or-
dinance or resolution provides thal—

(A) except us provided in paragraph (4),
the Indian lribe will have the sole proprie-
tary inlerest and responsibilily for the con-
duct of any gaming activity,

{B) net revenues from any trtbal gaming
are not {o be used for purposes other than—

1) lo fund tribal governmen! operalions
or programs,

(ti) lo provide for the general welfare of
the Indian tribe and ils members;

(til) to promote tribal economic¢ develop-
ment;

fiv) to donate to charitable organizations;
or

fv/ to help fund operations of local govern-
ment agencies;

{C) annucal oulside independen! audils of
the gaming will be oblained by the Indian
tribe and made available fo the Conunis-
sion;

(D) all conlracls for supplies, services, or
concessions for a contracl amount in ercess
of £25000 annually (except contracis for
professional legal or accounting services) re-
lating to such gaming shuall be subject to
such independent audits;

fE} the construction and mainlenance of
the gaming facility, and the operation of
that gaming is conducled in a manner
which adequately protects the environment
and the public health and safely; and

(F) an adequale sysiem which—

(i) ensures thal background investigations
are conducled on the primary management
officials and key employees of the gaming
enlerprise and thal oversight of such offi-
cials and their management is conducted on
an ongoing basts; and

it} includes—

(1) tribal licenses for primary manage-
ment officials and key employees of the
gaming enlerprise with prompl notification
to the Commission of the {ssuance of such li-
censes;

(i1} a standard whereby any person whose
prior aclivities, criminal record, if any, or
repulalion, habils and associations pose a
threal to the public interesl or lo the effec-
tive regulalion of gaming, or creale or en-
hance the dangers of unsuilable, unfair, or
{llegal practices and methods and activilies
in the conduct of gaming shall not be eligi-
ble for emplayment; and

(I} notificalion by the Indian (ribe to
the Commission of the results of such back-
ground check before the issuance of any of
such licenses.

{3) Net revenues from any class I7 gaming
activities Tonducted or lcensed by any
Indian tribe may be used lo make per capila
payments to members of the Indian tribe
only if/—

fA) the Indian tribe has prepared a plan lo
allocate revenues (o uses authorized by
paragraph (2)(B);

" (B) the plan is approved by the Secrelary
as adequale, particularly with respecl lo
uses described in clause (1) or (iii) of para-
graph (2)(B);

fC) the intlerests of minors and other legal-
ly incompelent persons who are enlitled to
receive any of the per capila payments are
protected and preserved and the per capita
payments are disbursed lo the parents or
legal guardian of such minors or legal in-
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compelents in such amounls as may be nec-
essary for the health, education, or welfare,
of the minor or other legally tncompelent
person under a plan approved by the Secre-
tary and the governing body of the Indian
tribe; and

(D) the per capita payments are subfect lo
Federal taxatlion and lribes notify members
of such fax UHabilily when paymenis are
made.

(d)fA} A (Uribal ordinance or resolulion
may provide for the Heensing or regulation
of class Il gaming activities owned by any
person or entity other than the Indian tribe
and conducted on Indian lands, only if the
trival licensing requirements include the re-
quirements described in the subclauses of
subnparagraph (B)i} and are a! least as re-
strictive as those estoblished by State law
governing similar gaming within the juris-
diction of the Siale within which such
Indian lands are localed. No person or
entity, other than the Indian fribe, shall be
eligible to receive a (ribal license {o own a
class I gaming aclivity conducled on
Indtan lands within the jurisdiction of the
Indian (ribe {f such person or enlity would
notl be eligible lo recetve a Stale license to
conduct the same aclivity within the juris-
diction of the Stale. i *

{BJ(i) The provisions of subparagraph (4}
af this paragraph and the provisions of sub-
paragraphs fA) and (B) of paragraph (2}
shall not bar the conlinued operation of an
individually owned class II goming oper-
alion that was operating on Seplember 1,
1986, if—

(1) such gaming operation is licensed and
regulaled by an Indian {ribe pursuant lo an
ordinance repiewed and approved by lhe
Commission in accordance with section 13
of the Act,

(I income to the Indian tribe from such
gaming is used only for the purposes de-
seribed tn paragraph (2)(B) of this subsec-
tion,

{111} not less than 60 percent of the nel
revenies is tncome lo the Indian tribe, and

{1V} the owner of such gaming operalion
pays an appropriate assessmenl lo the Na-
tional Indign Gaming Commission under
section I8fal)l) for regulation of such
gaming.

fti) The exemption from the application of
this subsection provided under this subpara-
graph may nol be transferred to any person
or entity and shall remain in effect only so
long as the gaming activily remains within
the same nature and scope as operaled on
the datle of enactment of this Act.

(iti) Within sixty days of the dale of enact-
ment of this Aet, the Secrelary shall prepare
a list of each individuelly owned gaming
operalion (o which clause ({1} applies and
shall publish such Hst in the Federal Regis-

¥

fe)(1) The Commission may consult with
appropriale law enforcement officials con-
cerning gaming licenses issued by an Indian
tribe and shall have thirty days lo notify the
Indian tribe of any objections to tssuance of
such license.

f2) If, after the issuance of a gaming -
cense by an Indian tribe, reliable informa-
tion is received from the Commission indi-
caling that a primary management official
or key employee does nol meet the standard
established under subsection
(OM2HFIIENET), the Indian (ribe shall sus.
pend such license and, afler notice and hear-
ing, may revoke such license. -

fd)1) Class ITI gaming activilies shall be
tawful on Indian lands only if such activi-
ties are—
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(4} authorfzed by an ordinance or resolu-
tion thal—

i) is adopled by the governing body of lhe
Indian lribe having jurisdiclion Quver such
lands,

fii) meels the requirements of subsection
fbl, and

1{ii) {s approved by the Chatrman,

{BJ localed in a State thal permils such
gaming for any purpose by any person, orga-
nizatton, or entity, and

fC) conducted in conformance with a
Tribal-Stale compacl enlered info by the
Indian lribe and the Stale under paragraph
(3} that {s in effect.

(20A) If any Indian (ribe proposes lo
engage in, or lo authorize any person or
entity to engage {n, a class ITI gaming activ-
{ty on Indian lands of the Indian {ribe, the
governing body of the Indtan (ribe shall
adopt and submil to the Chairman an ordi-
nance or resolution thal meels the require
ments of subsection (b),

{B) The Chairman shall approve any ordi-
nance or resolulion described in subpara-
graph (A), unless the Chairman specifically
determines that—

(i} the ordinance or resolution was nel
adopled in compliance with the governing
documends of the Indian tribe, or

fii) the tribal governing body was signifi-
cantly and unduly influenced in the adop
tion of such ordinance or resolution by any
person idenlified in seclion 12te)1)tD),

Upon the approval of such an ordinance or
resolution, the Chairman shall publish in
the Federal Register such ordinance or reso-
tution and the order of approuval.

[
Q) Effective wilh the publication under G
subparagraph (BJ of an ordinance or resolu- F
tion adopled by lhe governing body of an
Indian (ribe thal has been approved by the
Chairman under subparagraph (B), class [l [}
gaming activily on the Indian lands of the ¢
Indian (ribe shall be fully subject lo the
terms and condilfons of the Tribal-Stale re
compact énlered {nlo under paragraph (3 t
by the Indian tribe that is in effect.
fD}Mi) The governing body of an Indian m
tribe, in iis sole discrelion and withoul lhe it
approval of the Chairman, may adopl an or in
dinance or resolulion revoking any prior or i
dinance or resolution that authorized class ol
I gaming on the Indian lands of (he n
Indian tribe. Such revocalion shall render fy.
class 11T gaming illegal on the Indian lands g0,
of such Indian {ribe, ba.
fii) The Indian tribe shall submit any rev Ste

ocaltion ordinance or resolution described in
clause i} to the Chairman. The Chairmaon
shall publish such ordinance or resolulion
in the Federal Register and (he revocalion
provided by such ordinance or resolulfos
shall take effect on the dale of such publica.
tion.

fiii} Nolwithstanding any other provision
af this subsection—

(I} any person or enlily operating a clag
HI gaming aclivily pursuant lo this pare-
graph on the date on which an ordinance or
resolution described in clause (i) tha! re
vokes authorizallion for such class 1l
gaming act{vily is published in the Federl
Register may, during the i-year period be
ginning on the dale on which such revoce
tion ordinance or resolulion s published
under clause (ii), continue Lo operale such
activily in conformance with lhe Tribal
State compact enlered inlo under paragraph
13) that is in effect, and

{11} any civil action thal arises before, and
any crime that is commilted before, the clos
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-of such I-year period shall nol be affected by

such revocation ordinance or resolulion.

{3MMA) Any Indian lribe having jurisdic-
tion aver the Indian lends upon which a
class Il gaming activity {s being conducted,
or {z to be conducted, shall regquest the Stale
in which such lands are located to enler into
negoliations for the purpose of enlering into
a Tribal-State compact governing the con-
duct of gaming aclivilies. Upon recelving
such a request, the Slale shall negollafe with
the Indian tribe in good faith to enter into
such a compact,

(B) Any State and any Indian tribe may
enter into a Tribal-State compael governing
gaming activities on the Indian lands of the
Indian fribe, bul such compuetl shall lake
effect only when notice of approval by the
Secretary of such compact has been pub-
lished by lhe Secrelary in the Federal Regis-
ter.

(¢ Any Tribal-State compacl negoliated
under subparagraph (A} may include provi-
sions relaling to—

fi} the wpplication of lhe criminel and
civil laws and regulations of the Indian
iribe or the Stale that are direclly related fo,
and necessary for, the licensing and regula-
tion of such acllvity;

{ii} the allocation of criminal and ¢ivil ju.
risdiction belween the Stale and the Indian
Iribe necessary for the enforcement of such
latps and regulations;

fiii} the assessmenl by (he Slule of such
activities in such amounis as are necessary
lo defray the costs of regulating such aclivi-

ty,

fiv/) taralion by (he Indian (ribe of such
aclivity in amounls comparable to amounts
gsaessed by the Slate for comparable activi-
fies;

fu) remedies for breach of conlract;

{vi) standards for the operation of such
aelivily aud maintenance of the gaming fa-
citity, including licensing; and

fvii} any other subjects that are direclly
related to the operation of gaming aclivi-
lies,

{4} Nothing in this section shall be infer.
prefed as conferring upon a Stale or any of
ils  political subdivisions authorily lo
impose any lax, fee, charge, or other assess-
menl upon an Indian !ribe or upon any
olher person or entily authorized by an
Indian tribe to engage in a class I activi-
ly. No State may refuse lo enler into the ne-
golintions deseribed in paragraph (3HA)
based upon the lack of authorily in such
Slole, or its political subdivisions, (o impose
such a tax, fee, charge, or other ussessment.

(5} Nothing in this subsection shall impair
the right of an Indian fribe to regulale class
1 gaming on ils Indian lands concurrently
with the State, excepl o the extenl thal such
regulation is inconsislent with, or less strin.
gent than, the Stale laws and regulalions
made applicable by any Tridal-Stale com-
pact enlered inlo by the Indian tribe under
paragraph (3} that is in effect.

6] The provisions of section 5 of the Acl of
January 2, 1951 (64 Stat, 1135} shall not
opply to any gaming conducted under a
Tribal-State compact thal—

fA) is entered into under paragraph (3) by
a Stale in which gambling devices are legal,
and

{B is in effect.

(7t4) The Uniled Slales districl courls
shall have jurisdiction over--

fit any cause of action initialed by an
Indfan fribe arising from the failure of a
Stete lo enter into negotintions with the
Indian tribe for the purpose of entering inlo
a Tribal-Slate compact under paragraph (3)
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or lo conduct such negotialions in good
JSaith,
any cause of aclton initioled by o

S r Indian iribe to enjoin a elass III
gaming activily localed on Indian lands
and conducled in violation of any Tribal-
State compact enlered into under paragraph
(3} that is in effect, and

(ili) any cause of action inftiated by the
Secrelary to enforce the procedures pre-
seribed under subparagraph (BXuviid

(B)t) An Indian lribe may initiale a
cause of action described in subparagraph
(ANi} only afler the close of the [80-day
period beginning on the dale on which the
Indian tribe requested the Stale to enter into
negolialions under paragraph (3)(4).

fii) In any aclion described in subpara-
graph (4)ti), upon the introduction of evi-
dence by an Indtan {ribe that—

(1} a Tribal-State compact has nol been
enfered into under paragraph (3), and

(11} the State did nol respond lo the re-
quest of the Indian tride to negotiate such a
compac! or did nol respond (o such request
in good faith,
the burden of proof shall be upon the Siate
le prove that the Slate has negotiated with
the Indian lribe in good faith to conclude a

Tribual-State compuct governing the conduct-

of gaming uclivities.

(tii) If, in any action described in sub-
paragraph (ANi), the courl finds thal'the
State has failed to negotiale in good faith
with the Indian tribe o conclude o Tribal-
State compact governing the conduct of
gaming aclivities, the courl shall order the
State and the Indian Tribe lo conclude such
a compact within o 60-day period. In deler-
mining in such an aciion whether a Slute
has negotialed in good failh, the courf—

(1) may lake info qecount the public inler-
est, public safety, criminualify, financial in-
legrily, and adverse economic impacls on
ezisting gaming activities, and

(11} shall consider any demand by the
Stale for direct taxation of the [ndian iribe
or of any Indian lands as evidence that the
State has not negotiated in good faith,

tiv) If a Stale and an Indian (ribe fail to
conclude a Tribal-Stale compact governing
the conduct of gaming aclivities on the
Indian lands subject to the jurisdiction of
such Indian tribe within the 80-day period
provided in the order of a courl issued
under cluuse riii), the Indian lribe and the
State shall each submil to a medialor ap-
pointed by the court a proposed compact
that represents their last best offer for a
compuacl. The mediator shall select from the
two proposed compacts the one which best
comporls with the terms of this dct and any
other applicable Federal law and with the
Sindings and order of the courl,

fv) The medialor appoinfed by the court
under clawse (i) shall submit {o the State
and the Indian lrite the compacel selected by
the medialor under clause fiv)

(i) If a State consenls lo a proposed com-
pact during the 60-day period beginning on
the date on which the proposed compact is
submitled by the medialor lo the Stale
under cluuse (v), the proposed compact shall
be treated as a Tribal-State compact entered
into under paragraph (3.

{vit) If the State does nol consent during
the 60-day period deseribed in clause fvi) to
a proposed compact submilted by @ media-
tor under clause (v}, the mediator shall
nolify the Secrelary and the Secretary shall
prescribe, in consulfation with the Indian
Iribe, procedures—

(1) which are consistent with the proposed
compact selecled by the mediator under
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clause (ip), the provisions of this Ael, and
the relevant provisions of the laws of the
State, and

(17} under whick class 1l gaming may be
conducled on the Indian lands over which
the Indian tribe has jurisdiction.

(8)(A} The Secretary is authorized lo up-
prove any Tribal-State compact enlered into
between an Indian {ribe und a Stale govern-
in% gaming on Indian lands of such Indian
tribe,

(B) The Secretary may disapprove a com-
pact described in subparagraph (A) only if
such compact violutes—

{i) any provision of this det,

i} any other provision of Federal law
that does not relate to jurisdiction over
gaming on Indien lands, or

(iii} the lrust obligalions of the United
States to Indians,

(C} If the Secrelary does nol approve or
disapprove ¢ compac! deseribed in subpara-
grieph (A) before the dale that is 45 days
after the date on which the compuct i3 sub.
mitted to the Secretary for approval, the
compact shall be considered fo have been ap-
proved by the Secretary, but only to the
exfent the compact is consislent with the
provisions of this dct.

fD) The Secrelary shall publish in the Fed-
eral Register nolice of any Tribal-Stale com-
pact that is approved, or considered o have
been approved, under this paragraph.

f9) An Indian tribe may enter into a man-
agement contract Jor the operalion of a
class IIT gaming activity if such coniract
has been submilled to, and approved by, the
Chairman. The Chairman’s review and ap-
proval of such confract shall be governed by
the provisions of subsections tbJ), red, (d), ()
fg), and (h) of section 12.

fe) For purposes of this section, by not
later than the date that is 90 days afier the
date on which any tribal gaming ordinance
or resolulion is submitled to t»e Chairman,
the Chairinan shall approve such ordinance
or resolution if it meels the requirements of
this seclion. Any such ordinance or resolu-
tion not acled upon at the end of thal 90.
day period shall be considered to have been
approved by the Chairman, dul only {o the
extenl such ordinance or resolution is con-
sistent with the provisions of this Act.

MANAGEMENT CONTRAGTS

Sec. 12. fa)(1) Subject to the approval of
the Chairman, an Indian tribe may eniler
fnto a management contract for the oper-
ation end management of a class Il gaming
activily that the Indian tribe may engage in
under section 11(bJ(1), bul, before approving
such contract, the Chairman shall require
and oblain the following informmation:

{4} the name, address, und other addition-
al pertinent background informafion on
each person or entily fincluding individuals
comprising such enlity) having a direct fi-
nanefal interest in, or management respon-
sibility for, such contract, and, in the case of
a corporation, those individuals who serve
on the board of directors of such corpora-
tion and each of its stockholders who hold
fdirectly or indirectiy) 10 percent or more of
its issued and outstanding stock;

(B} a description of any previous experi-
ence thal each person listed pursuant to sub-
paragraph (A) has had with other gaming
conlracts with Indian tribes or with the
gaming industry generally, including specif-
ically the name and address of any licensing
or regulafory agency with which such
person has hed a contreel relating tlo
gaming, and
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{C) a complete financial statement of each
person Hated pursuant to subparagraph (A).

f2) Any person lsted pursuant lo para.
graph (1)fA) shall be required lo respond lo
such writlen or oral queslions that the
Chairman may propound in accordance
with his responsibilities under this section.

{3) For purposes of this Acl, any reference
to the management conlracl described in
paragraph (1) shall be considered lo include
all collateral agreements to such contract
that relale lo the gaming activily,

{b) The Chalrman may epprove any man-
agemenl contract entered inlo pursuani lo
this section only {f he determines that il pro-
vides al least—

(1) for adequate accounting procedures
that are maintained, and for verifiable fi-
naneial reports that are prepared, by or for
the tribal governing body on a monlhly
basis;

2) for access to the daily operations of the
gaming to approprinle lribal officials toho
shall also have a right o verlfy the daily
gross revenues and income made from any
such tribal gaming activity;

(3} for a minimum guaranieed payment to
the Indian tribe that has preference over the
relirement of development and construction
costs;

(4) for an agreed ceiling for the repayment
of development and construction cosls;

f5) for a contract term not to exceed five
years, excepl thal, upon the reques! of an
Indian tribe, the Chairman may authorize a
contract lerm thal exceeds five years bul
does not exceed seven yedrs if the Chafrman
{s sotisfied tha! the capilal investmen! re.
quired, and the income projections, for the
particular gaming activity réquire the addi-
tional time; and

16) for grounds and mechanisms for lermi-
nating such contract, but aclual contract
termination shall not require the approval
of the Commdission.

fch1) The Chairman may approve @ man-
agement coniract providing for a fee based
upon a percentage of the nel revenues of a
tribel gaming aclivity if the Chairman de-
termines that such percenlage fee i3 reason-
able in lght of surrounding circumstances.
Ezxcept as otherwise provided in this subsec-
tion, such fee shall not exceed 30 perceni of
the nel revenues.

{2) Upon the request of an Indian (ribe,
the Chairman may approve @ management
contract providing for a fee based upon a
percentage of the net revenues of a tribal
gaming aclivity thal exceeds 30 percent but
not 40 percent of the nel revenues if the
Chairman is salisfied thal the capital in-
vestment required, and income projections,
Jor such tribal gaming activily require the
additional fee requested by the Indian tribe

fd} By no laler than the date thal {s 180
days after the dule on which o management
conlract 1s submitted to the Chairman for
approval, the Chairman shall approve or
disapprove such confract on its merils. The
Chairman may exlend the 180-day period by
not maore than 80 days if the Chairman noti-
Jies the Indian tribe in writing of the reason
for the extenston. The Imdian (ribe may
bring an action in a Uniled Stales districl
courl to compel action by the Chairman if a
conlract has nol been approved or disap-
proved within the perfod required by this
subsection,

fe} The Chairman shall nol upprove any
contract if the Chairman delermines that—

(1} any person lisled pursuant to subsec-
tion fa)(1)(A) of this seclion—

(A} i3 an elecled member of the governing
body of the Indian (ribe which 1s the party
to the management conlracl;
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(B} has been or subsequently 1s convicled
of any felony or gaming offense;

(C) has knowingly and willfully provided
malerially importanl false statements or in-
Sormation to the Commission or the Indian
tribe pursuant to this Acl or has refused lo
respond lo guesiions propounded pursuant
to subsection (a)i2); or

(D) has been delermined lo be a person
whose prior activilies, eriminal record if
any, or reputation, habils, and associalions
pose a threal to the public tinleresi or to the
effective regulalion and control of gaming,
or creale or enhance the dangerd of unsufl-
able, unfair, or illegal practices, methods,
and aclivities in the conduct of gaming or
the carryving on of the business und finan-
cial arrangements incidental thereto;

(2) the management contractor has, or has
alftempled lo, unduly interfere or influence
Jor ils gain or advantage any decision or
process of (ribal governmeni relating fo {he
gaming activity;

{3) the management contraclor has delib-
eralely or subslantially failed to comply
with the terms of the management contract
or the {ribal gaming ordinance or resolution
adopled and approved pursuant lo this Act;
or

(4) a trustee, exercising the skill and dili-
gence that a lrustee ts commanly held lo,
would not approve the conlrael,

tf} The Chairman, after notice and hear-
ing, shall have (he authority lo require ap-
propriate conlract maodificalions or may
vold any contract if he subsequently deter-
mines thal any of the provisions of this sec-
tion have been violaled.

{g} No managemeni contracl for the oper-
atfon and management of a gaming activily
regulated by this Act shall transfer or, in
any other manner, convey any inferest in
land or other real properly, unless specific
statutory authority exists and unless clearly
speeified in writing in said confract,

th) The authorily of the Secretary under
section 2103 of (he Revised Slalutes (25
U.8.C. 81), relating lo management con.
tracls regulated pursuant to this Act, is
hereby transferred to the Commission.

(i) The Cominission shall require a polen-
ttal contraclor to pay a fee lo cover the cosl
of the invesligalion necessary lo reach a de-
termination required in subseclion fe) of
this seclion.

REVIEW OF EXISTING ORDINANCES AND
CONTRACTS

Sec. 13, fa) As soon as practicable afler the
organization of the Commission, the Chair-
man shall notify each Indian tribe or man-
agement contractor whe, prior fo the enact-
ment of this Acl, adopled an ordinance or
resolution authorizing class II gaming or
class II gaming or enlered into a manage-
menl contracl, thal such ordinance, resolu-
tion, or contract, including all collateral
agreemenls relating to the guming aclivily,
must be submilled for his review within
stxty days of such nolification. Any uctivily
conducted under such ordinance, resolulion,
contract, or agreement shall be valid under
this Acl, or any amendment made by this
Act, unless disapproved under this section.

fbli1) By no later than the dale that is 90
days afler the dale on which an ordinance
or resolution authorizing class IT gaming or
class [ gaming is submilled to the Chair-
man pursuant lo subseclion fa), the Chair-
man shall review sueh ordinance or resolu-
tion to defermine 1f it conforms to the re-
quirements of section 11(b) of this Acl.

f2) If the Chatrman defermines that an or-
dinance or resolulion submilted under sub-
section fa) conforms to the requirements of
section 11fd), the Chatrman shall approve it.
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{3) If the Chairman delermines thal an or
dinance or resolution submilled under sub-
seetlon (a) does nol conform lo the require.
ments of section 114bJ, the Chairman shall
provide wrillen nolification of necessary
modifications to the Indian tribe which
shall have not more than 120 days to bring
such ordinance or resolulion into compli.
ance.

fe)fl) Within 180 days after the submis.
ston of a management conlract, tncluding
all collateral agreements, pursuani lo sub.
seelion ta), the Chatrinan shall subject such
coniract fo the requirements and process of
section 12, :

(2) If the Chairman delermines that a
management conlract submitled under sub.
seclion (a), and the management conlractor
under such contracl, meel the requirements
of section 12, the Chairman shall approve
the management conlrael,

(31 1f the Chatrman defermines thal a con-
tract submilied under subscction (a), or the
management contrecltor under a contract
submitled under subseclion (a), does nol
meel the requirements of section 12, the
Chalrman shall provide writlen notification
fo the parties to such conlract of necessary
modifications and the parties shall have no!
maore than 120 days lo come into compli-
ance. If a management conbract has been
approved by the Secretary prior to the dule
of enactmenl of this Acl, the parties shall
have nol more than 180 days after nolifica-
tion of necessary modifications to come into
compliance.

CIVIL PENALTIES

Sec, 14, (a}i1) Subjecl to such regulallons
as may be adopled by the Commission, the
Chairman shall have authority lo levy and
collect appropriate civil fines, notl lo exceed
£25,000 per violation, against the {ribal op-
eralor of an Indien game or a managemen!
contractor engaged in ganting for any viola-
tion of any provision of this Act, any regula-
tion prescribed by the Commission pursuant
to this Act, or tribal regulations, ordinances,
or resolulions approved under seclion 11 or
13,

f2) The Commission shall, by regulation,
provide an opportunily for an appeal and
hearing before the Commission on fines
levied and collected by the Chairman,

(3] Whenever the Commission has reason
to believe thal the iribal! operalor of an
Indian game or a management conlraclor s
engaged in activities regulated by this Acl,
by regulations prescribed under this Acl, or
by tribal regulations, ordinances, or resolu-
tions, approved under section 11 or 13, thal
may resull in the tmposition of a fine under-_
subseclion (all1), the permanent closure of
such game, or the modification or termina

tion of any management contract, the Comn 4

mission shall provide such Lribal operator or
manaegement conlracior with a wrilten com
plaint staling the acls or omissions which
Jorm the basis for such belief and the aclion
or chotce of action being considered by the
Commission, The allegalion shall be sel
Jorth in common and coneise language and
nust specify the sltalutory or regulalory pro-
visions alleged lo have been violaled, bul
nay not consist merely of allegalions staled
in stalulory or regulalory language,

fbif1) The Chairman shall have power lo
order temporary closure of an Indian game
Jor substantial violation of the provisions of
this Act, of regulalions prescrided by the
Commission pursuant fo this Aecl, or of
tribal regulations, ordinances, or resolu-
uo;;s approved under seclion 11 or 13 of this
Acl.




Case: 18-16830, 01/23/2019, ID: 11163946, DktEntry: 13, Page 92 of 108

September 15, 1988

(2) Not laler than thirty days after the is-
suance by the Chairman of an order of tem-
porary closure, the Indian {ribe or manage-
meni contracior {pvolved shall have a right
lo a hearing befo e Commission lo deler-
mine whether s arder should be made
permanent or dissolved, Not lafer than sixty
days following such hearing, the Commis-
ston shall, by a vole of not less than three of
t#s members, decided whether {o order a per-
manent closure of the gaming operation.

fc} A decision of the Commission lo give
final approval of u fine levied by the Chelr-

man or to order @ permanent closure pursu-

and to this section shall be appealable lo the
appropriate Federal districé courl pursuani
{o chapier 7 of tille 5, Unitled Siales Code.

i) Nolhing in this Act precludes an
Indian Iribe from erercising regulalory au-
thorily provided under tribal law over ¢
gaming establishwment within the Imdign
{ribe’s jurisdiction if such regulation is con-
sisteni with ihis Act or with any rules or
regulations adopted by the Commission.

JUDICIAL REVIEW

Sec, 15, Decisions made by lhe Commis-
sion pursuent lo seclions 11, 12, 13, and 14
shall be final agency decisions for purposes
of appeal {o the appropriate Federal districl
ecourl pursuant to chapler 7 of title 5, United
Slales Code,

SUBPOENA AND DEPGSITION AUTHORITY

SEc. 16, {fa) By a vote of not less than three
members, the Commission shall have the
power o require by subpoena the aifend-
ance and feslimony of witnesses and the
production of all books, papers, and docu-
ments relating fo any matler under consid-
eration or invesligution. Witnesses so sum-
moned shall be paid the same fees and mile-
age that are patd witnesses in the courls of
the United Staies.

(b} The allendance of witnesses and lhe
produclion of books, pupers, and documents,
may be required from any place in the
nited States at any designated place of
hearing. The Commission may request the
Secrelary lo request the AHlorney General to
bring an action lo enforce any subpoena
under this seclion,

te} Any court of the Uniled Stales wilthin
the jurisdiction of which en injury is car.
red on may, in case of conlumacy or refusal
to obey a subpoena for any reason, issue an
order requiring such person {0 appear before
the Commission fand produce books, papers,
or documents as so ordered) and give evi-
dence concerning the maller in guestion
and any failure to obey such order of the
courl may be punished by such cour! as a
conlempl thereof.

fd} A Commissioner may order testimony
{o be taken by deposifion in any proceeding
or investigation pending before the Commis-
sfon af any stage of such proceeding or in-
vestigation. Such depositions may be laken
before any person destgnaled by the Com-
mission end having power lo admtinisler
aaths. Reasonable notice musi first be given
lo the Commission in writing by the party
or his allorney proposing (o take suck depo-
sition, and, in cases in which a Commis-
sioner proposes to take a deposition, reason-
able notice must be given. The notice shall
state the name of the wilness and the lime
and place of the taking of his deposilion.
Any person may be compelled to appear and
depose, and fo produce books, papers, or
documents, in the sane manner as witnesses
may be compelled {o appear and lestify and
produce like documentary evidence before
the Commission, as hereinbefore provided.

{e} Every person deposing as herein pro-
vided shall be cautioned and shall be re-
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quired {o swear (or affirm, if he so requests)
lo testify to the whole truth, and shall be
carefully examined. His testimony shall be
reduced to writing by the person taking the
deposilion, or under his direction, and shall,
afler it has been reduced fo wriling, be sub-
scribed by the deponeni. All depositions
shall be promplly filed with the Commis-
sion.

(f} Witnesses whose depositions are laken
as aulhorized in this section, and the per-
sons faking the same, shall severally be enti-
tled to the same fees as are paid for like serv-
ices in the couris of the Unifed Stales.

INVESTIOATIVE POWERS

Sec. I7. {a)J Except as provided in subsec.
tion tbs, the Commission shall preserve any
and all informalion received pursuant fo
this Act as confidential pursuaent lo the pro-
visions of paragraphs (4) and (7} of section
5521b} of litle 5, Uniled States Code.

tb} The Commission shall, when such in-
Jformation indicates a violation of Federal,
State, or Iribal siatutes, ordinances, or reso-
tutions, provide such information to the ap-
propriate law enforcement officials,

fof The Alforney General shall investigate
activities associaled with gaming author
ized by this Act which may be ¢ violation of
Federal law.

COMBMISSION FUNDING

Sec. 18. fat1) The Commission shall eslab-
lish a schedule of fees to be paid to the Com-
ntission annually by each class II gaming
aclivity that is regulated by this Act.

(2)(A] The rale of the fees imposed under
the schedule established under paragraph (1)
shall be—

(i} no less than 8.5 percent nor more than
2.6 percent of the first $1,500,000, and

fii) no more than 5 perceni of amounts in
excess of the first $1,500,000,
of the gross revenues from each aclivily reg-
ulated by this det.

(B} The {otal amount of all fees imposed
during any fiseal year under the schedule es-
tablished under paragraph (i) shall not
exceed £1,500,000.

{3} The Commission, by c vole of nof less
than three of its members, shall annualiy
adopt the rale of the fees authorized by this
section which shell be payable to the Com-
mission on a guarlerly basis,

{¢) Failure to pay the fees imposed under
the schedule established under paragraph (1)
shall, subjecl to the regulations of the Com-
mission, be grounds for revocation of the ap-
proval of the Chatrman of any license, ordi-
nance, or resolulion required under this Act
for the operation of gaming.

{5} To the exient that revenue derived
from fees imposed under lhe schedule estab-
tished under paragraph (1) are nol expended
or commilted at the close of any fiscal year,
such surpius funds shall be crediled to each
gaming activily on a pro raia basis against
such fees bimposed for lhe suceeeding year,

{6} For purposes of this seetion, gross reve-
nues shall constflule the annual lotal
amount of maoney wagered, Iess any amounis
paid out as prizes or paid for prizes award-
ed and less allowance for amortization of
eapital expenditures for siruclures.

(b1} The Commission, in coordination
with the Secretary and in confunciion wilh
the fiscal year of the Uniled Stales, shall
adopt an annual budget for lhe expenses
and operalion of the Commission,

13} The budget of the Conunission may in-
clude « request for appropriafions, as qu-
thorized by sectfon 18, in an amount equal
the amouni of funds derived from assess-
menfs auwlhorized by subsection fal) for the
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fiscal year preceding the fiscal year for
which the appropriation request is made,

(3) The request for approprialions pursu-
ant to paragraph (2) shall be subject to the
approval of the Secrelary and shall be in-
cluded as a part of the budget request of the
Depariment of the Interior.

AUTHORIZATION OF APPROPRIATIONS

Sec. 18, fa) Subject lo the provisions of
seclion 18, there are hereby authorized fo be
appropriated such sums as may be necessary
for the operation of the Commission.

(b} Notwithstanding the provisions of sec-
tion 18, there are hereby authorized to be ap.
propriated not lo exceed $2,000,000 lo jund
the operalion of the Commission for the first
fiscal year after the dale of enaciment of
ihis Act.

GAMING ON LANDS ACQUIRED AFTER ENACTMENT
OF THIS 4CT

Sec. 20. fa) Except as provided in subsec-
tion rbJ, gaming regulated by (his Act shall
nol be conducled on lands acquired by the
Secretary in irust for the benefil of an
Indian fribe afier the dale of enaclmeni of
this Act unless—

{1} such lands are located within or con-
tiguous to the boundaries of the reservation
of the Indian {ribe on the dale of enactment
of this Acl; or

12F the Indian iribe hias no reservation on
the date of enactment of this dcl and—

fA) such lands are localed in Oklahoma
and—

fi) are within the boundaries of the Indian
tribe’s former reservetion, as defined by the
Secretary, or

fil) are conliguous to other land held in
frust or restricled stalus by the Uniled
States for the Indian {ribe in Oklahoma; or

{B) such lands are locatled in a Slate other
than Oklahoma and are within the Indian
trthe’s last recogitized reservation within the
State or Stoates within which such Indian
tribe is presently localed.

tbM 1) Subseclion (fa) will
when—

{A) the Secrefary, ofter consullation with
the Indian tribe and appropriale Stale and
tocal officials, including officials of other
nearby Indian {rides, determines that a
gaming establishmen! on newly uacquired
lands would be in the best interest of the
Indian tribe and ils members, and would
not be defrimental (o the surrounding com-
munily, but only if the Governor of the
State in which the gaming aclivily is lo be
conducled concurs in the Secretary’s deler-
minaliosn; or

(B} lands are leken into trust as part of—

(i} a settlement of a land claim,

(ii) the initial reservalion of an Indian
{ribe acknowledged by the Secretary under
the Federal acknowledgment process, or

fiit) the restoration of lands of an Indian
{ribe thai is restored lo Federal recognilion.

(21 Subsection fa) shall nol apply to—

{4} any lands involved in the frust peli-
tion of the 8i, Croix Chippewa Indians of
Wisconsin thot is the subject of the aclion
filed in the Uniled States District Court for
the District of Columbia enlifled Sf. Croix
Chippewa Indians of Wisconsin v. Uniled
States, Civ. No. 86-2278, or

{8/ the interests of the Miccosukee Tribe of
Indians of Florida in approximalely 25 con-
tiguwous acres of land, more or less, in Dade
County, Florlda, localed within one mile of
the intersection of State Road Numbered 27
talso known as Krome Avenve) and the Ta-
miami Trail,

(3 Upon request of the governing body of
the Miccosukee Tribe of Indians of Florida,

not apply
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the Secrelary shall, notwithstanding any
other provision of law, accepl the lransfer
by such Tribe lo the Secretary of the inter-
esls of such Tribe in the lands deseribed in
paragraph (2)B) and the Secretary shall de-
clare that such interests are held in lrust by
the Secrelary for the benefil of such Tribe
and thel such inlerests are parl of lhe reser-
valion of such Tribe under seclions 5 and 7
of the Aet of June 18, 1934 (48 Stal. 985 25
U.S.C. 465, 467), subjeet to any encum-
brances and rights that are held at the time
of such transfer by any person or enlily
other than such Tribe. The Sceretary shall
publish in the Federal Register the legal de-
scriplion of any lands that are declared held
in trust by the Scerelary wnder this para-
graph.

fe) Nothing in this section shall affeel or
diminish the authorily and responsibility of
the Secretary to take land into lrust.

fd)f 1) The provisions of the Internal Reve-
nue Code of 1886 (including seclions 1441,
3d02fg), 6041, and 60501, and chapler 35 of
such Codel concerning the reporting and
withholding of taxes with respect Lo the win-
nings from guming or wagering operalions
shall apply to Indian gaming operalions
conducted purswant o this Acl, or under a
Tribal-State compact enlered inle under see-
tion 1MdN3) that is in effect, in the same
manner as such provisions apply o Stafc
gaming and wagering operalions.

(2} The provisions of this subsection shall
apply notwithstanding any other provision
of law enacted before, on, or after the date of
enaciment of this Act unless such other pro-
wvision of law specifically cites this subsec-
tion.

IMSSEMINATION OF INFORMATION

Sec. 21, Consistent with the requirementis
of this Act, sections 1301, 1302, 1303 and
1304 of tille 18, United States Code, shall not
apply to any gaming conducled by an
Indian tribe pursuant to this Acl.

SEVERARILITY

See. 22, In the event that any sccfion or
provision of this Acl, or amendment made
by this Act, is held invalid, il is the intent of
Congress that the remaining seclions or pro-
visions of this Act, and amendments made
by this Ael, shall conlinue in full force and
effect,

NARRAGANSETT INDIAN TRIBE

Sec. 23. Nothing in this Act may be con-
strued ws permilling gaming aclivities.
cxeepl Lo the exten! permilled undey the
laws of the State of Rhode Island, on lunds
acquired by the Narragansell Indian Tribe
under the Rhode Istand Indian Claims Set-
tement Act or on any lands held by, or on
behalf of, such Tribe.

CRIMINAL PENALTIES

Sec, 24. Chapler 53 of tille I8, United
Stales Code, is amended by adding al the
end thereof the following new sections:!

“§ 1166, Gambling in Indian couniry

“fat) Excepl as provided in subseclion fc),
oll State laws pertaining to the licensing,
regulation, or prohibition of gambling, in-
cluding bl not limited lo criminal sane-
tions applicable therelo, shall apply in
Indian country in the same mawmner and fo
the same exfent as such lawos apply elsewhere
in the State.

“th) Whoever in Indian cowntry is ouilly
of any acl or omission involving gambling,
whether or pot conducied or sanclioned by
an Indian tribe, which, althonoh not made
punishable by any enactment of Congress,
would be punishable if commilled or omil-
led wilhin the jurisdiction of the State in
which the act or omission oceurred, under
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the laws governing the licensing, regulation,
or prohibition of gambling in force al the
time of such act or omission, shall be guilty
of a like offense and subject lo a like punish-
ment.

“fe) For the purpose of this scction, the
term ‘gambling ' does nol include—

“(1} class I gaming or class 11 gaming reg-
wlated by the Indian Gaming Regulalory
Aet, or

(2} elass I gnming conducled under a
Tribal-State compact approved by the Secre-
tary of the Interior under section 1IidHE) of
the Inlion Gaming Regulatory Act thal is
in effect.

“fd) The United Stales shall have exelusive
Jurisdiction over criminal presecutions of
violulions of State gambling laws thal are
made applicable under (his scction fo
Indian country, unless an Indian tribe pur-
suwanl to a Tribal-Slale compael approved
by the Secretary of the Ilerior under see-
tion 1Itd)8) of the Indian Gaming Regula-
tory Act. or under any olher provision of
Federal law, has consenled lo the transfer lo
the State of criminal jurisdiction with re-
speel fo gambling on the lands of the Indian
fribe.

“§[187. Theft from gaming extablishments on

Tndian fands

“fu) Whocver abstracts, purloins, willfully
misapplics, or fakes and carrics away with
intent to steal, any money, funds. or other
property of a value of £1,000 or less belong-
ing to an establishment licensed by an
Indian tribe pursuant fto an ordinance or
resolulion approved by the Naltonal Indian
Gaming Commission shall be fined nol mare
than $100,000 or be imprisoned for nof more
than ane year, or both,

“fb) Whoever abstracts, purloins, willfully
misapplics, or fakes and curries away with
inten! (o steal, any money, funds, or olher
praperty of a palue in excess of $1,000 be-
longing lo a gaming establishimen! licensed
by an Indian fribe pursuani o an ordi-
nanee or resolufion approved by the Nation-
al Indian Gaming Commission shall be
Jined not more than $250,000, or imprisoned
JSor not more than ten years, or bolh.

"G 1168, Thefl by officers or cmployers of ganiing
establishnients en Indian fands

“fa) Whoewver, being an officer, employee,
or individual licensee of a guming establish-
mend lieensed by an Indian {ribe pursuant
to an ordinance or resolulion approved by
the Nalional Indian Gaming Cononission,
embezzles, abstracts, purloins, willfelly mis-
applics, or lakes and carvies onway with
intent to steal, anv moneys, funds, asscls, or
other property of such establishotent of a
value of $1,000 or less shiall be fined nol
more than £250,000 and be imprisoned for
nol more than five years, or both;

“tb) Whoever, being an officer, employee,
or individual licensee of a gaming establish-
ment licensed by an Indian {ribe pursuant
to an ordinance or resolution approved by
the National Indian Gaming Commission,
embezzles, abstracts, purloins, willfully mis.
applirs  or lakes and carries away wilh
intent fo steal, any moneys, funds, ussels, or
other property of such establishmen! of «a
nalue in cxcess of £1,000 shall be fined nol
more than $100,000,000 or imprisoncd for
nol more than Livenly years, or both.”,

CONFORMING AMENDMENT

SEc, 25. The table of contents for chapler
53 of lifle 18, United Stales Code, is amend-
cd by wdding af the end thereaf the follmn-
ng:

“1166. Gambling in Indian counfry.
“1167. Thest from gaming establishments on
Indian lands.
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“1168. Thefl by offfcers or employees of
gaming esfablishmenfs on
Indian lands.”.

Mr. INOUYE, Mr. President, the
regulation of gaming aclivities on
Indian lands has been the subject of
much controversy. Representatives of
States with experience in regulating
some forms of gaming activities, such
as Nevada and California, have ex-
pressed much concern over Lhe poten-
tial for the Infillrablon of organized
erlime or eriminal etements i Indlan
gaming activities. ‘T'he eriminal divi-
sion of Lhe U.S, Department. of Justies
has expressed simllar concerns, al-
though as stated in Senalor McCarn's
additional views to the commiltee's
report on 8. 565, in 15 vears of gaming
aclivilty on Indian reservations, Lhere
has never been one clearly proven case
of organized criminal aclivity,

Recognizing that the exiension of
State jurisdiction on Indian lands has
traditionally been inimical to Indian
interests, some have sugeested the cre-
ation of a Federal regulnlory agency
to regulate class II and class 110
gaming activities on Indian lands. Jus-
tice Department officials were opposed
Lo this approach, arguing that the ex-
pertise to regulale gaming activities
and to enforce laws relaled Lo gaming
could be found In State agencies, and
thus that there was no need to dupli-
cale Lhose mechanisms on a Federal
level.

il is a long- and well-established
prineiple of Federal-Indian law as ex-
pressed in the United States Constitu-
tion, reflected in Federal stalutes, and
articulated In decisions of the Sw
preme Courl, thal unless authorized
by an Act of Congress, the jurisdictlon
of Stale governments and the appllea-
tion of Stale laws do nol extend lo
Indian lands. In modern times, even
when Congress has enacled laws lo
allow a Hmiled applieation of State
Jaw on Indlan lands, the Congress has
reguired Lhe consenl of [ribal govern
ments before Slate jurisdiction can be
extended to Lribal lands.

In determining what patterns of ju=
risdictlon and regnlation  should
govern the conducl of gaming activl
ties on Indian lands, the commiitee”
has sought to preserve the principles
which have guided Lhe evolution of
Federal-Indian law for over 150 years.
In so doing, the committee has al
tempted to balance the need for sound
enforcement of gaming laws and regu-
lations, with Lhe strong Iederal inter- h
esl in preserving the sovereign righis
of tribal governments Lo regulate ac
tivitles and cnforee laws on Indlan
lands., The commiltee recognizes and
alfirms the principle that by virtue of §
Lhelr orlginal Lribal soverclgnly, Lribes §
reserved certain rights when entering
into treaties with the Uniled States E
and that today, tribal governments g




PR

Case: 18-16830, 01/23/2019, ID: 11163946, DktEntry: 13, Page 94 of 108

September 15, 1988

retain all rights that were not express-
ly relinquished.

Consistent with these principles, the
committee has developed a framework
for the regulation of gaming actlvities
on Indian lands which provides Lhat in
the exercise of its sovereign rights,
unless a tribe affirmatively elecls to
have State laws——

Mr. DOMENICI. Mr. President, may
we have order?

The PRESIDING OFFICER (Mr,
Bingaman). ‘fhe Senate will be In
order, The Senator from Huwall,

Mr. INOUYE, And State jurisdiction
extend to tribal lands, the Congress
will not unflaterally impose or allow
State jurisdiction on Indian lands for
the regulation of Indian gaming aclivi-
tles.

The mechanism for facilitating Lhe
wnushal relationship in which a tribe
might affirmatively seek the extension
of State jurisdiction and the applica-
tlon of State laws to activities conduct-
ed on Indian land is a tribal-State com-
pact. In no inslance, does S. 5556 com-
template the extension of State jurls-
diction or the applleation of State laws
for any olher puwrpose, Parther, 1L is
the commiiee’s intention thal lo Lhe
extent tribal governments elect to re-
Inquish rights in a tribal-State com-
pact that they might have otherwise
reserved, the relinquishment of such
rights shall be specific to the tribe so
making the election, and shall notl be
construed Lo extend te olher Lribes, or
as a general abrogalion of olher re-
served rights or of Lribal sovereignly.

It is also true that S. 566 does not
contemplate and does nol provide for
tire conduct of elass 111 gaming activi-
ties on Indian lands in the absence of
a tribal-State compacl. In adopting
this position, the committee has care-
fulty considered the law enforcement
concerns of iribal and Stale govern.
ments, as well as those of the Federal
Government, and the need to fashion
ameans by which differing public poli.
tles of these respective governmental
entities can be accommodaled and rec-
onclled. This legislation is Intended to
provlde a means by which Cribal and
State governments can realize Lheir
uplque and individual governmental
objeclives, while al the same Llime,
work together Lo develop a regulatory
ind Jurisdictional pattern that will
foster a consistency and uniformity in
the manner in which laws regulating
the conduct of gaming aclivities are
spplied. 8. 655 is intended Lo expressly

¢ preempt the field in the governance of

gaming activities on Indian lands and
weordingly I urge my colleagues to
adopt this important legislation, so
thal we may bring a final resolution Lo
lhe much-debated isstie of the regula-
tion of the conduclt of gaming aclivi-
lles on Indian lands.

Mr. PELL., Mr. President, I would
ke to thank the managers of 5. 555,
he Indlan Gaming Regulatory Act,
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and particularly the chairman of the
Select Commitltee on Indian Affairs
[Mr. InouyE], for their hard work and
patience in achieving a consensus on
this important measure,

In the interests of clarity, I have
asked that language specifically citing
the protections of the Rhode Island
Indlan Claims Settlement Act (Public
Law 95-3956) be stricken from S, 565. 1
understand that these protections
clearly will remalin in effect.

Mr. INOUYE. I thank my colleague,
Lhe senfor Senator from Rhode Island
[Mr. Pein], and assure him that the
protections of the Rhode Island
Indian Claims Settlement Act (P.L. 95-
395), will remain in effect and that the
Narraganseclt Indian Tribe clearly will
remain subject to the civil, criminal,
and regulatory laws of the State of
Rhode Island.

Mr. CHAFES. Mr. President, I too
would like Lo thank the chairman [(Mr.
Inouvye] and members of the Select
Committee on Indian Affairs for their
cooperation and assistance. The chair-
man's statement makes it clear thal
any high stakes gaming, including
bingo, In Rhode Island will remain
subject Lo Lhe civil, eriminal, and regu-
latory laws of our State,

Mr. DOMENICI. Mr. Chairman, I
want to thank you for including an
amendment to clarify that lotto games
are plaved only at the same location as
bingo games which are class II games
under the bill. T believe lhere are
other Senalors who have guestioned
whether lotto and lotteries are inler-
changeable terms. This amendment
mitkes it clear that Lhey are not and
that traditional type lottery games are
indeed class IT1. As such, lotteries may
only be conducted by a tribe if such
games are otherwise legal in the State
and if the Lribe and the State have
reached a compact to regulate such
games,

I also appreciale the clarifying
amendment relating to the prohibition
on direct taxation by a Stale on Indian
lands. The bill clearly prohibits any
direct lax on Indlan tands by any
Stale but does nol permil Lribes and
Slates Lo negotiate assessments Lhat
may be paid by a tribe Lo a Stale to
cover Lhe costs of any regulation and
enforcernent thal is necessary Lo carry
out the purposes of the compact,

Tribes in my State are very con-
cerned about the precedent of allow-
ing Stales to have jurisdiclion over
Indlan lands. [ share those concerns
and would like to ask about other
precedents for State jurisdiction over
Indian lands,

My, INOUYE ‘Thank you for your
concern aboul thils Issue that goes Lo
the hearl of Tndian country. Birst, let
me say Lhal under S, 55856, there s no
blanket lransfer Lo any Stale of any
jurisdiction over Indian lands. Indian
tribes are soverelgn governments and
exercise rights of self-government over
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thelr lands and members. This bill
does not seek to invade or diminish
Lhat sovereignty, The issue has been
how to resolve the clash between
States and tribes with respect to so-
phisticated forms of gaming such as
casinos and parimutuel gaming.

States that allow such gaming have
regulatory systems in place and are
adamantly opposed to tribes operating
such games unless they do so in ac-
cordance with State law. The States
interests in protecting all eitizens, in-
cluding tribal members, from unscru-
ptlous persons is a concern shared by
lawmakers  everywhere, including
tribal officials. However, it is simply
not realistle for any but a very few
tribes to set up regulatory syslems.
Nor did the Select Committee on
Indian Affairs view as meritorious any
suggestions for the establishment of a
Pederal regulatory mechanism to du-
plicate what already exists al Lhe
State level,

Therefore, for those tribes wishing
Lo engage in such gaming, the most re-
alistic option appeared to he State reg-
ulation. However, Lhe committee was
fully cognlzant of Lthe strenuous objec-
tions that would be raised by tribes Lo
any oulright transfer of State jurisdic-
tion, even for the limited purpose of
regulating class III gaming, Thus, the
best option available is the approach
taken by the commitiee on S, 555 and
that is the Lribal-state compact ap-
proach.

Under this provision, tribes that
choose Lo engage in gaming may only
do so if they work out a Lribal-state
compact with the State. Tribes that do
not want any Stlale Jjurisdietion on
their lands are precluded from oper-
ation of what the bill refers to as class
11T gaming.

This Is not the best of all possible
worlds but the committee believes that
tribes and Stales can sit down at the
negotiating table as equal sovereigns,
each with eontributions to offer and to
receive. There is and will be no trans-
fer of jurisdiction without the full con-
senl and request of the affected tribe
and thal will be governed by the terms
of the agreement that such tribe fs
able Lo negotiate.

There is Lthe additional issue of as-
similative crimes. In many cases of
criminal conduct in Indian country,
the Federal courts use or borrow State
law to punish such conduet. This bill
provides that, as a matter of Federal
law, State criminal laws on gambling
will be used by the U.S. Government
Lo prosecute, in Iederal court, viola-
tions of such erimes when committed
in Indian country,

This is consistent with current prac-
tice under Lhe Assimilative Crimes Act
(18 U.B.C. 13), enactled in 1909, In ad-
ditfon to the incorporation of State
erlminal codes beginning In 1909, there
are other statutes such as the Indian
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Child Welfare Act and the Indian Edu-
cation Act that require the adoption
of the higher of elther Federal or
Stale henlth nand safely sltandards In
Indian country. Thus, this bill Is elear-
ly not the first to Incorporale State
Inws Inlo Federal statute for Indian
country. I hope that this explanation
is helpful to my distinguished col-
league, Mr. DOMENICI.

Mr. DOMENICI. Thank you
your remnarks,

Mr. REID, Mr, Presldenl, I would
like to pose a question to the chairman
of the committee concerning Lhe
effect of S. 665 on the Johnson Aet, a
IFederal statute codified at 15 U.S.C.
1171 which, among other things, pro-
hibits the use of gambling devices on
FFederal lands and Indian lands, As Lhe
chalrman s well aware, this statule
was enacted by Congress in 1950 and
amended In 1962 as part of an effort to
control organized crime and other
criminal aclivity associated with gam-
biing devices. The ciremustances
which led Congress to adopt the John-
son Act are no less compelling today
than they were ju 1950 or in 1962,

One of the significant provisions of
the bill we are considering today is
that it would waive the application of
the Johnson Act for tribes who have
negoliated compacts with a State for
the operation of gaming devices as
part of class TIT paming operalions.,
Would the chalrman plense conflrm
this Senator's understanding that the
Hmited walver is the only respect in
which S. 5556 would modify the scope
and effect of the Johnson Act?

Mr. INOUYE. Yes, the Senator is
correct, The bill as reported by the
committee would not alter the effect
of the Johnson Act except to provide
for a waiver of its application in the
case of gambling devices operated pur-
suant to a compact with Lthe State in
which the tribe is localed. The bill is
not intended to amend or otherwise
alter the Johnson Act In any way.

Mr, REID. Mr, President, I would
like to engage the chairman in a collo-
quy regarding the meaning of the
“grandfather clause” provided in the
bill which permits the continued oper-
ation of certain "banking" card games
In operation as of May 1, 1988, Specifi-
cally, this provision would permit the
conlinned operation, as eclass 11
gaming activitles, of cerlain games
played in the States of Washinglon,
North Dakota, South Dakota, and
Michigan which ordinarfly would fall
within the definition of class III
gaming.

It has been this Senator's under-
standing that this provision was adopt-
ed to protect tribes with existing in-
vestments in such games from hard-
ships associated with changes in the
law brought about by this legislation,
This Senator also understands that
the committee intended that the
grandfather clause should not serve as

for
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the basis for expanslon of existing
gaming operations to new localions
not in operalion as of Mayv 1, 1988.
Would the ehalrman confirm {hal Lhis
provision does nol provide aunthority
for the establishment of new banking
card game operatlons or the instita-
tlon of new games in existing oper-
ations?

Mr, INOUYE., The Senalor is cor-
rect. The grandfather clause is inlend-
el merely o prolecl. beibes with exlsl-
ing operalions from hardship due Lo
this change In the law. While the bill
may permit the expansion of particu-
lar operations which were in existence
as of May 1, 1988, for example, by the
addition of ganling tables or seats in
an existing establishment, it does not
anthorize the expansion of such oper-
alions Lo new locations, the establish-
ment of new operations, or the institu-
tion of new games al exisling oper-
ations. In olher words, both the gam-
bling operation and the particular
games played in that operation must
have been in place on or before May 1,
1988, in order to have the benefil of
this provision.

Mr. EVANS. Mr. President, there are
several points concerning the Indian
Gaming Regulatory Aet that should
be highlighted.

As we are all aware, many Indian
tribes are opposing S. 555 al least in
part beeanse of the polential of ex-
Lending State Jurksdiction over Indian
lands for certaln gaming activities, I
wish to make it very clear Lhat the
cominittee has only provided for a
mechanism to permit the transfer of
limited State jurisdiction over Indian
lands where an Indian tribe requesls
such a transfer as parl of a Lribal-
State gaming compact for class 111
gaming. We intend that the Lwo sover-
eigns—Lhe tribes and the States—will
sit down together in negotiations on
equal terms and come up with a rec-
ommended methodology for regulat-
ing class 11T gaming on Indian lands.
Permilting the States even this Iimit-
ed say In matters that are usually in
the exclusive domaln of Lribal govern-
ment has been permitted only wilh ex-
treme reluctance, As discussed in the
committee report, gambling s a
unigue sttuation and our limiled intru-
sion on the right of tribal self-govern-
ance in this area has no implications
for any olher area ol tribal self-gov-
ernance or State-tribal relations.

I wish to also make clear that when
a tribe and a Stale negotiate a com-
pact, there need be no imposition of
State jurisdiction whatsoever. Lan-
guage in the report, such as “the ex-
tension of State jurisdiction and the
application of Stale laws"” and “relin-
quishment of rights™ must be read in
their full context of a compaet where
a bribe requests and consents Lo such
extension or relinquishment. We are
aware that the Fort Mohave Tribe and
Lhe State of Nevada have negotiated a
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potential compact where the tribe has
chosen to be subjecl to Nevada's ex-
tensive regulatory system in  the
Nevada porlion of its reservalion for
its proposed casino operation. This
compact Is probably unique to ils own
sel of facts and should nol be viewed
as a prolotype, As the report makes
clear compaets should not be used as
subterfuge for the imposition of State
Jurisdietlon on tribes,

As noled enrller o compnet shioubd he
a negotiation belween Lwo soverelgns.
It is entirely concelvable that a par.
tieular State will have no interest in
operaling any part of the regulatory
system needed for a class I Indlan
gaming activity, and there will be no
Jurisdictiona!  transfer recommended
by the particular tribe and Stale. Fach
compact will need to consider, among
other items, the experience and exper-
tise of the particular Lribe and Stale
with gaming, and Lhe existence of reg-
ulatory mechanisms within each gov-
ernment. Congress should expeel 2
reasoned and rational approach o
these compacts, and not simply &
demand that tribes come under &
State system. .

Mr. INOUYE. The compacts are not
intended to impose de faclo State reg:
ulation. Rather, the idea Is to creates
consensual  agreement hetween Lhe
two sovereigh governinents and it is up
to those enbitios Lo determioe what
provisions will be In the compacls
Page 65 of the bill references the
types of provisions thal may go intd
compacts. These provisions are nol re-
aiirements. Some Lribes can assuing
more responsibility than others and it
Is entirely conceivable that a Stale
may want to defer to a tribal reguls-
tory authority and maintain only an
oversight role.

I do want to publcly state Lhal ]
hope the Slates will be falr and re
spectful of the authority of the Lribes
in negotialing these compacts and not
take unnecessary advantage of the re
quirement for a compact.

Mr. EVANS. On the question of
precedent, am I correct that the use of
compacting methods in this bill are F
meant to be limited to tribal-Stalff
gaming compacls and that the usens

compacts for this purpose is not to b,

construed Lo signal any new congres
sional poliey encouraging the subjuga-
tion of tribal governments to State au-
thorlty.

Mr. INOUYE. The vice chairman is
correct. No subjugation Is intended.
The bill contemplates that the two
sovereigns address thelr vespectlve
concerns in the most equitable fash-
ion. There is no Intent on the part of
Congress that the compacting method-
ology be used in guch areas such as
taxation, water rights, environmental
regulation, and land use. On the con-
trary, the tribal power to regulale
such activities, recognized by the US.
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Supreme Court in cases such as United
States versus Montana and Kerr-
McGee versus Navajo Tribe, remain
fully intact. The exigencies caused by
{the rapid growth of gaming in Indian
country and the threal of corruption
and infiltration by criminal elements
In class III gaming warranted the utili-
zalion of existing Stale regulatory ca-
pabilities in this one narrow arca, No
precedent is meant Lo be sel as lo
other areas.

Mr. EVANS. Anolher concern thal
has been raised Involves the grand-
fathering of cerlain cards games that
would otherwise be class 10T activities
a5 class 11 activities in the definitional
seclion of the bill. All such games are
still subject to the licensing and juris-
dictional requirements of section 11.
Seclion 11 establishes PFederal stand-
ards for the Comunission and Lhe
courts to follow in determining which
gaming may be within the jurisdiction
of particular Indian Lribes. 1 should
point ot that our definition seetion in
the reported Dbill is different thuan
dither S. 565 or S. 1303 as introduced.
In the introduced bills all eard games
were ¢luss I activities for Indian
fribes. ‘'he bills as Introduced reflect-
ed a viable reading of the current state
of the law. It was only fair therefore
to allow these activities to continue as
class 11,

Mr. INOUYE. T'he Senaltor is correct
toncerning the operation of the grand-
father clause and the ralionale for in-
cuding the provision.

Mr. EVANS. A collateral question
has arisen concerning one card game
[nmy State thal had operated prior Lo
the cutoff date. That is the game of
the Lummi Indian Tribe and it Is re-
ferred to in the commitiee report. The
lamami Tribe and the U.S, attorney,
tfter a challenge to the tribe’s card op-
erallon and a preliminary judicial de-
termination, have had a voluntary set-
tlement agreement providing for the
Indefinite closure of the Lummi card
room. My understanding is that under
thal settlement agreement In order to
reopen the card room, the Lummi
Trbe must obtain the approval of the
Federal courl for the Western District
of Washington, Under the grandfather
provision of 8. 555 the Lummi Tribe
would still be required to obtain such
spproval, It, of course, would also need
lo obtain a license under section 11
from the Commission, and as noled
thove, I would expect both decisions
o turn on Lhe analysis of Slale law
post cabazon utilizing the slandards
wntained In seclion 1 1(HICIXA)Y.

Mr, INOUYE, The Senalor is cor-
rect, thal is Lthe standard that governs
the determination of whether any spe-
dlle gaming Is within Lhe jurisdiction
of an Indlan tribe in a particular

Blate.

F Mr, EVANS, Another concern I have
relative to subject areas that may be

fncluded in a class IIT compact Is the
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provision allowing for State assess-
ments to defray the costs of jolntly
regulating such activities. It Is my un-
derstanding Lhat this section does not
conlemplale the tribes bearing the
entire costs of selting up State regula-
tory infrastructures where none have
previously existed and that those as-
sessmends should strietly be directly
und exclusively related Lo Lthe costs of
the States involvemenl in cooperative-
ly regulating al a specifie reservation.

Mr, INOUYE., The Senator's inter-
pretation is accurate. These assess-
ment provisions may also be used Lo
provide an avenue by which Lhe tribes
may conbract. with the State for ils
regulalory services and relmburse Lthe
State for its expenses.

Mr. EVANS. Mr. Presideni, on page
80 of the bill Lhere is language propos-
ing to amend chapter 53 of title 18 of
the United States Code. It {s my un-
derstanding that this language would,
for Lhe purposes of Pederal law, make
applicable lo Indian country all Stale
laws pertaining to Heensing, regula-
tion, or prohibition of gambling except
class I and 11 gambling which would be
regulated by a tribe or class IIT gam-
bling which will be regulated by a
tribal-State compact. Am 1 correct
that this seclion is not Intended to
permit State jurisdiction over reserva-
Lion gambling in the absence of tribal
regulation or a tribal-State compact
for class 111 gaming?

Mr. INOUYE. The vice chairman of
the committee is correct. This section
is Lo be read consistently with Lhe
compacting language on pages 60 and
61 of the bhill which makes class III
gambling on Indlan lands illegal if
conduclted in the absence of a tribal-
State compact, Such a compact would
be applicable to all lands within the
reservation,

Mr. EVANS. It is my understanding
that the rveferences in the bill fo
“Indian lands,” "Indian lands of the
Indian tribe,” “Indian lands over
whichi the tribe has jurisdiction,” and
“lands owned by the Indian tribes™ are
meant Lo be interpreled the same way
lo apply to all lands within reservalion
boundaries and trust lands outside Lthe
reservations. Is my understanding cor-
rect?

Mr. INOUYE. The Senator from
Washington is correct. These refer-
ences throughout the bill must be
looked upon with reference to the def-
inition of “Indian lands" on pages 43
and 44 of the bill which includes all
lands wilthin the limits of any reserva-
tion and those Lrust or restricted lands
outside Lhe reservalions,

Mr. EVANS. IL is my understanding
that the bill icaves undisturbed the
tribe’s right Lo Lolally prohibil cerlain
forms of gambling within an Indian
reservation or upon trust lands outside
the reservation should the tribe so
choose,
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Mr., INOUYE. That is correct, the
bill is intended to leave intact the
tribe’s regulatory authority over all
lands within the reservation bound-
aries and upon Lrust or restricted
lands outside the boundaries. The pro-
visions of section 11(d)(2)XD) authorize
a tribe to completely prohibit all or
certain forms of gaming i they so
desire,

AMENDMENT NO. 3039

Mr. INOUYE. Mr, President, I call
up the commitiee amendments as set
forth in the unanimous consent and I
ask for its immediale consideration,

The PRESIDING OFFICER. The
amendments will be stated.

The assistant legislative clerk read
as follows:

The Senator from Hawail [Mr, Inouvgl
proposes amendments numbered 3039,

Mr. INOUYE. Mr. President, T ask
unanimous consent that Lhe reading of
the amendments be dispensed with.

The PRESIDING OFPICER. With-
oul objection, il is so ordered.

The amendments are as follows:

On page 44, delele lines 12 through 15,
and renumber the subsequent definitlons
accordingly;

On page 45, line 12, after “inecluding”
inserl “(H played in the same localion)}"”;

On page 56, Hne 9, delele “of the Indian
tribe” and Inserl in Heu thereof “within the
tribe’s jurlsdletion™;

On page 57, line 13, after “(F)" inserl the
words “there Is";

On page 78, line 21, delete the word
“adopted” and inserl in lieu thereof “'pre-
seribed’’;

On page BO, line 19, delele "ls consistent”
and insert in licu thereof “is not inconsist.
ent'’; )

On page 81, line 16, delete “Injury” and
insert In lieu thereof "inquiry™;

On page 85, lines 18 and 19, delete “the
first fiscal year after the enactment of this
Act” and insert in lieu thercof “each of the
fiscal years beginning October 1, 1988, and
October 1, 1989";

On page 87, line 9, delete "of an" and
insert in lleu thereof “for an";

On page 90, line 2, delete “Excepl as pro-
vided In subscetlon (e),” and Insert In lieu
Lhereol "Subject to subsection (c), for pur-
poses of Federal law,";

On page 91, on lines 12 and 19, and on
page 92, lines 4 and 13, before the word “MN-
censed”, inserl “operated by or for or";

On page 89, beginning on line 16, delete
all of section 23 and renumber the subse-
gquent seclions accordingly.

On page 44, line 22, delete the word
“games" and Insert the word "game".

On page 44, line 23, delete the word
“lotto”.

On page 45, line 1, delete the word "are”
and inserl in lleu thercof the word “is”,

On page 45, line 12, after the word “pull-
Labs”, inserd the word “lotlo".

On pauge 65, line 20, delete the word
“Nolhing" and inscrt in Heu thereof Lthe fol-
lowing: "Excepl for any assessments that
may be pgreed to ander  paragraph
(3MCHYUAID of this subscction , nothing™.

On page 41, line 17 delete the term “five”
and Insert in lieu thereof the term “three”,

On page 47, line 22, delete Lhe term “four”
and Insert in lleu thereof “two".
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On page 48, line 6, delete the term "three”
and insert in lleu thereof “two™.

On page 48, line 7, delete the term “fhree
and nsert in Heu thereof "Lwo".

On page 48, ilne 14, delele the term
“three” and Insert in liea thereof “bwao™.

On page 48, line 18, delete the torm “Lwo™
and inserl lu lHeu thercol "one”,

On page 49, Hone 14, delete the term
“three” and inserl in len thereof "lwo'.

On page 81, line 2, delete the term "three”
and insert in Heu thereof “two”.

On page 57, delete lines 1 through 3 and
insert in Heu thereof:

“(C) annual outside audits of the gnming,
wideh miny be encompassed within exisiing
independent {ribal audil syslems, will be
provided by the Indian tribe to the Commis-
slom"

On page 61, line 13, after the “.” insert
new paragraphs 3 through 5 as follows:

“(3) Any Indlan tribe which operales a
Class Il gaming activity and which-

(A) has contlnuously conduected such ne-
tivity for a perlod of not less than three
years, Including nt leask one year after the
date of the enactment of this Acl; and

(B) has otherwise complled with the provi-
slons of this section

may petitfon the Commission for a certifi-
cale of sell-regulation.

(4) The Commission shall issue a certifi-
cate of self-regulation if it determines from
available Information, and after a hearing if
requested by Lhe tribe, that the tribe has—

(A) conducled lls paming aelivity in a
manner which—

(1) has resulted in an effective and honest
accounting of all revenues;

(i) has resulted in a reputation for safe,
falr, and honest operation of the activity;
and

CHD hns been generally free of evidenee of
criminal or dishonest netivity:

(B) adopted and is implementing adequate
systems for—

(D aceounting for all revenues from the
activity;

(i Investigation, licensing, and monitor-
ing of all employees of the gaming aclivity;
and

(H) Investigailon, enforcement and pros-
ecution of violations of its gaming ordinance
and regulations; and

(C) conducted Lhe operalion on a fiscally
and economlcally sound basis,

(5) During any year in which a tribe has a
cerlificate for self.regulation—

(A) the tribe shall not be sublect to Lhe
provislons of paragraphs 1, 2, 3, and 4 of sce-
tion by

(B) the tribe shall continue to submnit an
annual Independent audit as required by
section 11BN 2XC) and shall submit to the
Commisslon a complete resumé on ail em-
ployees hired and licensed by Lhe tribe sub-
sequent to the issuance of a certificate of
sell-regulation: and

(C) the Commission may nol assess a fee
on such activity pursuant to scetlon I8 In
exceess of one quarter of 1 per contum of Lhe
RrOSS revenue,

(6) The Commission may, for jusl cause
and alter an opportunilty for a hearing,
remove a certificate of self-regulation by a
majority vote of its members,"

Mr. INOUYE. Mr., President, these
amendments are technical In nature
and they have been studied by all par-
ties interested and they constitute for
the most part technical amendments
recommended by the distinguished
Senator from Arizona, Mr. McCain.
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The PRESIDING OFFICER, 1Is
there further debate?

The Senator rom Arlzona is recog-
nized,

Mr. MeCAIN. Mr. President, I rise to
speak on amendments, T know my dis-
Lingulshed rlend from Washinglon is
walllng Lo speak, as well as my friend
from New Mexico.

Flrst, Mr., President, I would like Lo
thank the chalrman of the Indian Af-
fairs Commitlee, my distingulshed
friend and colleague from the State of
Hawall. Belore T address Lhe subject of
Lhe amendments, 1 would Hke Lo say o
few words about his role In this legisla-
tion.

As you may know, a few days ago a
number of Indlan leaders held a press
conference here in Washington Lo ex-
press Lheir strong oppostitlon to the
bill now under consideration. 1 respect
thelr right to hold such a forum.
Indeed, I appreciate their involvement
in this very important plece of leglsla-
tion which affects Indian economies
throughout the Southwest, indeed the
country.

Mr. President, unfortunately a few
of the Indian leaders who spoke could
not confine their remarks in opposi-
Lion Lo the bill bul had Lo engage in a
personal attack on Senator INouyE by
making the suggestion that his efforts
on this bill were done for personal
galn.

That charge ls absolutely false. As
this body knows, there Is no man of
higher integrity n Lhis body than Sen.
ator Inouye. He has worked long and
hard on a number of issues thal are of
deep concern Lo many native Ameri-
cans, He has visited my State. He has
visited every Stale in America that has
significant native American popula-
tions. And as his friend and admirer, I
deeply resent those aliegations that
were made Lo inpugn the integrity of a
truly great Ameriean,

Without having this body draw any
Judgment about any previous chair-
man of the Indian Affalrs Commillee,
I think it Is clear that Senalor Inouye
has provided the degree of leadership,
degree of dedication, and the degree of
commitment that has not been seen in
that commitiee before. And I am sad,
indeed obviously somewhat angry,
that a few Indian leaders would
choose to ignore that fact.

However, T am also aware of the far
grealer number of Indian people who
would Jjoin me In Lhanking Senator
Inouye for all his efforls, nol on Lhis
piece of legislation alone, on which he
has labored now for 2 years, bul on all
the other issues that affect Indian
people from museums to Indian
health to Indian education to preser-
vation of Indian self-determination, to
Lrying Lo right the wrongs that have
been done to that persecuted minority
of Americans in this country,

Mr. President, T do not want Lo be-
labor the subject. T just strongly rec-
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ommend to my Indlan friends
throughout the country that it is not
helpful in any way to attack the integ-
rity of one of the mdst respected men
In America. And it makes It difficult,
very frankly, for people on both sldes
ol Lhe alsle o work In a cooperalive
and Lrusting fashion.

Now, Mr. President, let. me address
the amendment, 1f I may. I point out,
also, thal as we have wrestled with
this Issue for the lasl 4 years, Con-
gressman Uparn and 1T have sought Lo
rench n compromise, whieh would be
agreeable Lo all parties concerned. Un-
fortunately we did not recelve any sup-
port in those efforls at compromise,
and 1, of course, like most other Mem-
bers of the commiltee, have serlous
concerns about the legislation before
us, and I personally would have rather
seen o different class 111 provision
than the tribal-Slale compacis as
called for. But for the reasons 1 have
stated, my additional views on the
committee report, namely, {rustralion
for lack of support from Lribes for any
particular legislative solution, 1 am
willing to give this approach a Lest. If
after a period of time the compact ap-
proach proves unfair to Indian tribes
in their ability to eslablish and oper-
ate class III gaming activities, then
the Congress may have to revisit this
class 111 provision.

Mr, Presldent, the Indian communi
ty must understand that no gambling
activity can Lake plnee anywhere with-
oul supervision and regulation, 1 could
cite example after example of Indian
communities where gaming has been
established and unsavory and unwant.
ed and indeed, in some cases, criminal
elements liave entered into thal
gaming enterprise and the Indians
have suffered rather than gained from
Lthose gambling enlerprises.

Mr. President, 1 can also tell you
that I oppose personally gambling in
my Slate. I oppose gambling on Indian
reservalions, bul when Indian commu-
nities are faced with only one oplion
for economic development, and thal s
fo set up pambling on their reserva
Ltions, Lhen 1 cannot disapprove of
those gambling operations.

Mr. President, 1 could go on. The

hour is late. 1 have other Members [
who are wailing to speak, including §

my distinguished colleague and rank-
ing member of Lhe commitbee, Senator
Fvans, ng well as my (riend from New
Muexico, "The commitiee amendment |

am cosponsoring with Senator Inouve §
would make technical corrections o §
the bill as reported by the committee. B
In addition to the technical changes, g
incorpo- §
rates three of my amendments which §
will affect class II games only. The
firsl change would be to reduce the E
size of the National Indian Gaming
Commission from [ive Lo three fulk
time Commissioners. The rationale for §

the commibtee amendment

B NGO et

L T S



Case: 18-16830, 01/23/2019, ID: 11163946, DktEntry: 13, Page 98 of 108

September 15, 1988

this change s to reduce the costs,
borne in large part by gaining tribes,
sinee Lhe Commission would only be
responsible for class Il games. The
smendment would also allow tribes
that have excellent records in operat-
Ing class 11 games to be subjecl to less
onerous and less expensive Federal
oversight of Lheir gaming activities.

Finally, Mr., President, I would like
lo thank my good friends from the
State of Nevada, Senator HecHt and
Senalor Remp, for Lheir effort in
behall of this legislation. I think it js
appropriate to be passed. I also would
Jike to serve notice that I, Senator
Inovye, Scnator Rvans and other
Members of the Seleel Commitiee on
Indian Affairs will be walching very
carefully whal happens in [ndian
country. If the States take advantage
of this relationship, the so-called com-
pacts, then 1 would be one of the first
lo appear before my colleagnes and
seek Lo repeal this legislation because
we must ensure that the Indians are
glven a level playing field in order to
Install gaming operations that ave Lhe
same as the States in which they
reside and will not be prevented from
doing so because of the self-interest of
the States in which they reside. Mr.
President, T yield the floor,

The PRESIDING OFFICER. The
Senator from Hawail.

Mr. INOUYE. I just wish to thank
my distinguished friend from Arizona
for his very generous comments and to
tell him I, too, will be watching the
[mplementaton of this bill very ecare-
fully, If it does not work, we will be
visiting this again.

Mr. EVANS addressed the Chair,

The PRESIDING OFPFICER. The
Senator from Washington.

Mr. EVANS, Mr. President, the dis-
tinguished chalrman of the Subcom-
mittee on Indian  Affairs, Senator
Inouye from Hawali, and I have filed
whal I consider to be an important col-
loguy, one which in detail goes into
the elements of Lhis bill and tries to
assure that its provisions do not act as
a precedent for other nonrelated rela-
tlonships between Indian tribes and
the United States or Stale govern.
ments.

Mr. President, the legislation before
us, the Indian Gaming Regulalory
Act, represents one of the very rare in-
stances in Lhe recenl history of our re-
lationship with Indian tribes when we
have fell compelled to address public
concern over the internal affairs of
tribes. I appreciate Lhe time allotted
me to clarify our intenlions in intro-
ducing and moving this legistation
through the Senate.

I first wish to commend the chair-
man of the Select Commitlee on
Il Alfulrs, 'I'he Senontor Trom
Hawali has been a stalwart in moving
on important legislation during this
Congress. The commillee has been as
actlve and as productive, I believe, in
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this Congress as in the previous sever-
al Congresses combined. He has intro-
duced Lhis bill and proceeded to bring
it to the full Senate for consideration.

Throughout the difflcult process of
developing this legislation Senator
Inouvs has worked diligently to ac-
commodate Lhe econcerns of certain
States and the non-Indian gaming in-
dustry while jealously guarding the
self-governing rights of the tribes, and
this Is critically important in this leg-
Islation, With this in mind Mr. Presi-
dent, I want to emphasize our intend-
ed scope of the application and en-
forcement of Lhis law.

The Indian Gaming Regulatory Act
does exactly thal—regulates Indian
gaming, By no means is any provision
of this act intended Lo extend beyond
this field of gaming in Indian country,
Purthermaore, Lhis bl was  drafied
with the full understanding of the
prineiples of law which guide our rela-
Lionship with the Indian Lribes.

The inherent sovereign rights of the
Indian tribes were reserved by the
tribes for the fullest and unencum-
bered benefit of the Indian people,
These rights have been recognized
time and time again by the highest
courls of our Nation, and they contin-
ie in existence except In rare In-
stances where the Congress has exer-
cised its power to restrict them. When
this body has chosen (o restrict the re-
served sovereign rights of tribes, the
courts have ruled that such abroga-
tions of tribal rights must have been
done expressly and unambiguously.

Many long hours were cevoted to
this legislation to iron out any possible
ambiguities, and we hope to have
achieved a bill both clear and concise
in this regard. Therefore, if tribal
rights are nol explicilly abrogaled in
Lthe language of Lhis bill, no such re-
strictions should be construed, This
act should not be construed as a de-
parture from established prineiples of
the legal relationship between the
tribes and the Unlited States. Instead,
this law should be considered within
the line of developed case law extend-
Ing over a century and a half by the
Supreme Court, ineluding the basic
principles set forth In the Cabazon de-
cision,

The portion of Lhis bill most trou-
bling to the tribes is Lthat which pro-
vides for a cooperalive mechanism
through which the tribes and Lhe
Stales can agree on the extent of
Indian gaming that would prove bene-
ficlal to both the tribes and the States.
The Tribal/State compact language
intends that two sovereigns will sit
down Logether in a negotialion on
equal terms and at equal strenglh and
come up with a method of regulating
Il grolig,

The provisions [or Tribal/Stale com-
pacling are nol meant lo favor either
parly, and are certainly not meant to
propagale the extenslon of eriminal or
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civil jurisdiction over Indian gaming,
but rather are meant to provide an
avenue for cooperative negotiations
between the tribes and the States for
regulating gaming in a manner benefi-
cial Lo both parties.

1 do hope, Mr. President, that the
States will see the wisdom in dealing
fairly and respectfully with the tribes,
and will recognize the mutual benefit
of a strong tribal economy and of Inte-
grating tribal economies into the gen-
eral economy of the State,

I will not pretend to imply that I be-
lieve this act will conclude our deal-
ings with gaming In Indian country,
but I want to leave my colleagues with
a message to share with their respec-
tive constituencies as the public be-
comes more and more educated on our
unique relationship and responsibil-
itles Lo the Indian tribes,

The Nrst inhabitants of this conti-
nent played an Integral part in the
birth of this Nation and have been a
source of great wealth, both spiritual
and physical, in America's rise to
prominence. Sadly, at times, in our
textbooks and in our homes, we have
sometimes been delinquent in giving
credit and being gracious to the first
Amerlcan. We have sometimes failed
to share our opportunities with the
Indian while recognizing the Indians’
right to live by their own values, to
govern themselves, and to determine
their own future for themselves, their
children, and their cultures,

1 firmly believe that we now stand at
a crossroads, at a point where we may
seize the opportunity to acknowledge
the Indians’ unequivocal right to self-
determination and to invite the Indian
tribes into the American mainstream.
I am not advocating a return to the
[afled assimilationist policles of Lhe
past, but rather the possibility that
the tribes can fully participate in our
economic prosperity while they retain
and while we respect their rights to
decide to what extent and in what
manner they choose to participate.

A new understanding of our econotn-
ic relationship with the tribes would
require, in the economic field even
more so than in others, that we treat
the Indian not as a race but as a politi-
cal and legal entity as the courts have
s0 ruled. With this understanding in
the future we may avoid such leglsla-
tion as this before us which has had
such dangerous potential for infring-
ing on tribal rights.

In the markel for gaming as with
other markets, the Indian tribes must
accumulate wealth, develop track
records, and make financial and
markel connections to succeed in our
economic  system, When any non-
Indlnn entlly  or reglon suceeeds in
these endeavors we proclalm iL Lo be a
booming economie sector ripe for pro-
ductivity, employment, and [inanclal
opportunity.  Unfortunately, when
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Indian tribes and reservations succeed
in these endeavors, the surrounding
communities often shrink Into a
shroud of protectionlsm and Isolntlon-
ism accusing Indlans of gathering the
benefits which rightfully belong to the
non-Indian community.

We should be candid about Lhe inter-
ests surrounding this particular piece
of leglslation, The issue has never
really been one of crime control, mo-
rality, or economic fairness. Lotterles
and other forms of gambling abound
in many States, charlties, and church
organizations nationwide. At issue is
economics. At present Indian tribes
may have a compelitive economie ad-
vantage because, rightly or wrongly,
many States have chosen not Lo allow
the same types of gaming in which
tribes are empowered to engage. Iron-
ically, the strongest opponents of
tribal authority over gaming on Indian
lands are from States whose liberal
gaming pollcies would allow them to
compete on an equal basis with the
tribes.

I am no more fond of gambling than
any other Member of this body—prob-
ably less—and no less aware of the po-
tential dangers of organized criminal
infiltration of Indian gaming. In 15
years of commercial gaming on Indian
reservations, however, tiribes have
proven more capable of controlling
this potential problem than have some
States in which high stakes gambling
is played. Given this facl, the Indian
gaming regulatory act should not be
construed, either inside or outside the
field of gaming, as a derogation of the
tribes’ right to govern themselves and
to attain economie self-sufficlency.

Mr. President, the U.S. Constitution
declares the U.S. Congress to be our
Government’s representative in its
dealing with the Indian Lribes, In my
opinion It is ineumbent upon us to
deal fairly and respectfully with the
tribes. We must not impose greater
moral restrainis on Indians than we do
on the rest of our citizenry. We must
guard against being overly responsive
to the political and cconomic interests
of our constituents to the detriment of
the less politically powerful Indian
people, as some proponenls who seek
regulation of Indian gaming would
have us do, We must acknowledge that
the manner in which our Nation deals
with its indigenous peoples is a human
concern of importance to all of us on a
national scale. Pinally we must partiei-
pate in educating our constituents of
the rights and responsibilities which
the Indian iribes and the United
States have with regard to cach other.

With that set of important caveats
and warnings, Mr. President, 1 believe
the act which we have before us has
come as close as we can to providing
appropriate regulation while at the
same time not stepping over that very
important boundary and dervogabing
rights of Indian people any more than
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the rights they gave up 160 years ago
in the slgning of our treaties,

Mr. DOMENICI addressed
Chadr.

The PRESIDING OPFFICKR,. Who
vields time?

Mr. DOMBENICI, T wonder If the dis
tinguished chatrman wilt yleld 3 min-
utes to the Senator from New Mexico.

Mr. INOUYE, Before 1 yield, T wish
to thank my vice chairman for his
very generous comments and to simply
say I wish to assoeciate mysell with his
remarks.

I will be very happy to yield what-
ever time the Senator needs.

Mr. DOMENICI. Three minutes.

Mr, INOUYE, Three minutes, Fine.

Mr. DOMENICI. Mr. President,
first, let me Lhank the distinguished
chairman of the Senate Select Com-
mittee on Indlan Affalrs, Senator
Inovve, for the colloguy in which he
has engaged with the Senator from
New Mexico. It was helpful to me, and
1 believe it will be helpful to our
Indian people becz.use it does, indeed,
clavify again in a vet different way the
issue of Indian sovereignty and makes
it unequivoeal thal there Is no Inten-
tion to denigrate Indian soverelgnty.
We are talking specifically aboul Lhe
mulual responsibility belween the
Indian people and the State in which
they reside. The class of gambling
beyond bingo will require entering
into an agreement where both sover-
eigns, the State and the Indian people,
attempt to arrive at a regulatory
scheme which will adeguately protect
the Indian people and the non-Indian
people.

I wish Lo associate myselfl with the
remarks of the distinguished junior
Senator from Arizona with reference
Lo the chalrman of Lhis committee and
his efforls in behalf of this bill. Not
for a minute does the Senalor from
New Mexico believe thal the distin-
guished Senator from Hawaii had any
ideas, any nolions, or any reason {o be
involved in this bill other than he is
concerned aboul the Indiah people. He
is also concerned about the evolution
of gambling going on unallended in
light of certain decisions of Lhe U.S,
Supreme Courl.

While we do not all agree that this
bill is perfect, and hardly any legisla-
tion is—and perhaps the Senator from
New Mexico might even do it differ-
ently—I have checked around with the
members of Lthe commitiee, with many
Members of the Senate, and 1 have
reached the following conclusion. The
commibtes nus worked diligently in
one of Lhe most dif ‘ieult areas of activ-
ity in years and has come up with this
approach after hours and houvs of dif-
licull debate. Most Senators who have
an interest in this issue because they
are concerned about the Indian people
or gambling or the combination there-
of have concluded Lhal this is the best

ithe
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we are going to do and we ought to get
on with doing it.

IL is for thal reason 1 am here lo-
night. sayving, after o few amendments
that were Ineluded In the chalrman's
technical amendmenis and the collo-
guy that he entered into with me, let
us get on with sending this bil to the
House.

Let me also say a few words aboul
Indian economlc opportunity, jobs for
the Indian people. T hope that we
really do not look back 10 years from
now and say that most of the jobs and
economic prosperity s coming from
gambling. I hope in 10 years we could
look back and say we had to do this
beeatise our Indian people had such
diffteulty in getting economic opportu-
nity to their people that they had fo
look to gambling. I hope we will be
able Lo look back in 10 years and say
this was just part of a whole serles of
economic opportunities for our Indlan
people. They do not currently have
that opportunity.

I think we ought to work with them,
the States ought to work with them,
and the business community In Llhe
United States ought to work with
Lthem, corporations ought to work with
them to give them an oportunity te
share in job opportunities. They need
il desperately, If they have to resortto
gambling, we have provided the right
framework to do it in a fair and appro-
priate manner,

I thank the Chair and 1 yield the
floor.

The PRESIDING OFFICER. Who
yields time?

Mr, INOUYE. Mr, President, 1 yicld
3 minutes to the Senator from North
Dakota.

The PRESIDING OFFICER,
Senator from North Dakota.

Mr. BURDICK. Mr, President, while
I voted in committee Lo report the bill
8. 555, a bill Lo regulate gambling on §
Indian country, the final Lill has met <§
with great opposition by Lribes In my
Stale of North Dakota. .

In light of opposition both from the §
North Dakota Indlan tribes who be §
lieve the bill goes too far Lo imposing B
State jurisdiction, and from Nichols
Spaeth, North Dakola altorney genei-«§
al who believes the bill does not go [+ §
enough Lo protect State interests, Fan & »
compelled to volee my opposition.

I realize thal the chairman of the B
Selecl. Commiltee on Indian Affais B
has worked long and hard to reacha g
viable compromise and compromist |
always means thal no one interest will §
predominate over another., In parlico- §
lar I am pleased Lo nole thal the Issue g
of whether Lribes can operale stale B
wide lotleries without a Lribal/slale §
compaci has been resolved n the com g
millee amendmenis, This was a par P
tienlar concern that 1 volced and 1 ap- E
preciale the chairman’s assistance in g
this matter, T commend the chairman g

The
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in his efforts but regret that I cannot
support the bill,

1 ask unanimous consent that a
stalement from Nicholas Spaeth,
North Dakota atiorney general be
printed in the REconrb.

There being no objection, the letier
was ordered Lo be printed in the
Reconn, as follows:

ATTORNEY GENERAL,
StaTe oF NORTH DAKOTA,
Rismuarck, ND, September 8, 1988,
Hon, QuUENTIN BURDICK,
U.§. Senafor, Hart Sennle Office Building,
Washinglon, DC.

Deag Senator Burpick: 1 recelved a copy
of 8. 555 as reported out of Lthe Senate Com-
mittee. While T support the need for com-
prehensive federal legislation in the area of
Indian gaming, I [Ind it impossible to sup-
port S. 556 in its present form. I feel the
cltizens of North Dakola would be belter off
withoul congressional legisiation than with
this bill as it came outl of committee.

Currently, Indian gambiing is proliferat-
ing rapidly. An Indian tribe in the State of
Mlunesota ks currently planning to erect a
# Lo &5 million bingo facility and arrange
for bus transperlation {rom North Dakota
1o the tribal land and back. North Dakota
Iribes are advertising cxtensively in various
media In an efforl to solicit players Lo come
on the reservations and play at thelr facili-
lies. Almost 100 pereent of Lhe players par-
tielpating in gaming on Indian lands are
non-Indians. On al least one of the reserva-
tions in North Dakola, plans are underway
to develop casino gambling with unlimited
stakes. The olher reservations can be ex-
pected Lo follow shortly.

The scope of regulating gambling is one
thal requires an in-depth understanding of
the game and a great deal of experience
alth regulation. The gaming industry Is par-
tleularly vulnerable to the cunning and
technically sophisticated defrauder, Il Is
aleo one that lends itself Lo embezzlement,
skimming, and other examples of "white
collar erime” which are hard to delect and
prove. Conslder the dnoumerable problems

+ lhat Atlantle City and the stale of Nevada

now experience with the type of regulation
and experlence that they possess.

To allow the same Lype of gaming on
Indian lands lo be regulated by individuals
wlth little or no experlence, interest In regu-
latlon, or resources will subject the tribes Lo
Ihe highly probable threat of embeaziement
and loss, It will also subject the citizens of
the slate of North Dakota to additional
eelminal elements, law enforemenl prob-
lems, Injury Lo their currently healthy char-
fable gaming industry, and pose soeial and
gconomle problems in the fulure that the
state, with [ts limited resources, will be hard
pressed Lo cure,

1 would like Lo polnt out specific problems
I have with 8. B56 as It Is not proposed.
There are many areas which I do not belleve
are In the best Interests of the citizens of
North Dakota. Those arcas are as follows:

In the section on definitions, the bill pro-
yldes as follows: Seclion (4)(a) deflines
Indlan land to mean all lands within the
limits of an Indlan reservation. Three of the
North Dakotn reservitions has consldered
fee lands wilhiln thie exterlor bounduries ol
the reservation. Allowing tribal gaming and
tegulatlon on non-tribal lands with ereate
conslderable  hostility  and  resentment
among the substantial number of non-Indi-
“ans In these areas.

s
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In another section the following provision
occurs: Section (8) AN defines class II
gaming to include lotto. This would permit a
tribally operated lottery., The cltizens of
North Dakota have voted down a state lot-
tery by overwhelming numbers twice in Lthe
last 2% years. Thus, Lhe tribes In numerous
stales, including North akota tribes, could
band together to bring o game Into the state
which the majority of our citizens have
clearly indieated they do not want. Loltos
are typieally mukti-million dollar gaming op-
erations controlled by a few large companies
who are the greatest beneflelaries of the
game. Lotto Is regressive in nature and
prevs on the lower soclal cconomle groups
who can least afford Lo expend money In its
pursuit, These are some of the reasons why
North Dakotans have rejected lotteries
{wice in the recent past. We cannol allow
lotteries to come into the state via Indlan
gaming.

Parl (li) of that same section discusses
cliss 11 card pumes. While 1he bill Hmits
clags [ eard pames to anly those games al-
fowed by law in Lhe slate and only if they
follow state law as lo lkmits, hours, elc.,
Morlh Dakots is one of the states exempt
from this. The tribes in North Dakola may
play the games operated before May 1, 1988,
They may play these games up to Lhe
nature and scope In which they were operal-
ed before that date., This effectively re-
maoves all bet limits from tribal card games
allowing unlimited stukes in poker and
black jack on North Dakota reservations,

Currently, several of the reservatlons are
running high-stakes or unlimited bet card
games. Under S. 555, this could continue as
a permanent feature, Instead, all card
games should follow state rules and laws.
The citizens of North Dakota Intentionally
placed betting limils on gaming lo avold
high-stake casino gaming and its accompan-
ing problems, Our citizens are greatly con-
cerned about unregulated gaming on Indian
lands. Complaints to my office voice resent-
ment al the availabllity of high-stakes or
unregulaled gaming on Indian lands.

Section (8XD) provides for a stale-tribe
compact dealing with elass 10 gaming 1o be
ereated witldn ane year. ‘Uhils compaet must
address the legalization of electronie and
video poker, blackjack, bingo, and other
similar games. Currently, those games are il-
legal in North Dakota. However, this bill re-
quires Lhe state to negotiate In "good faith™
with the tribes to legallze such garaes. It im-
poses a limil of one year In which Lo estab-
lish these compacts, If within that one year
the state is not acting in "good faith” in en-
acting such a compact, then court redress Is
the option. This places thc lotal burden
upon the Stale of North Dakola. ‘This see-
Lion will certainly result In litigation which
will be costly and time consuming. North
Dakolans should decide whether or not to
allow such games In thelr State. If they do
s0 decide, then and only then should Indian
reservalions be allowed to conduct such
games.

Section 5 eslablishes a natlonal Indian
gaming commission. As previously discussed,
the regulation of gaming is a highly specilk
Ized endeavor. It reguires a serious commit-
ment, high Integrity, a willingness to en-
force complex laws fairly and equally to all,
widd o hilghily  tradned  professtonnel  siaff,
Lven with all of these, the New Jersey wd
Nevada experlences, as well as our personal
expericnces In North Dakaoln, indleate that
regulation is extremely difffeult, In addi-
tion, it Is only falr to the citizens of Norlh
Dakota, to charities that depend on gaming
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funds, and to minimize luw enforcement
problems that regulation be fair, knowledge-
able, and conslstent throughout the state.
The experience with tribal regulation of
gaming has shown that none of the above
exist.

The creation of an understaffed, inexperl-
enced commission which has inadeguate au-
thority and which Is dependent upon the
gaming organizations for the majority of Its
funding will not remedy the problems relat-
ed to gaming enforcement. I am especially
troubled that class II gamming on reserva-
tions will be dependent upon a commission
which has an inherent conflict of Interest,
That conflict is that its budget wil be, {o &
large degree, dependent upon Lhe organiza-
tions that it will regulate. This can have no
other effeet but to cloud its objectivity and
to weaken its enforcement stance. It will
also encourage the committee allow com-
petitive advantages to tribal organlzations
and, thus, enhanee its funding.

Seclton 11GHEAY allows the tribes lo M-
cense non-Indian gaming operations with-
out subjecting the non-Indlans Lo state reg-
uwlation. The tribe Is required to enforce
state laws and rules upon non-Indian
gaming. However, their track record in
Morth Dakola has nol been good. Illegal
gaming has been tolerated and the tribes
have not regulated the legal gmming con-
tained within their borders, Non-Indian
gaming In Norlth Dakota should and needs
to be regulated by the slate of North
Dakota. It is contrary to all sense of falrness
(hat non-Indlans who may be located on the
fee land within "Indian lands” should be
treated differently than non-Indians located
on fee land anywhere else in the state of
North Dakota.

1 feel that it is a basic principle of justice
that regulation must be fair and equal for
all, As long as tribal governments and
Indian gaming organizations are required to
abide by the same rules as state oxsanlza-
tions, thus not providing the tribe with a
compelltive advantage or ineffective regula-
tion, then justice is being served.

Section (DX A) provides that tribes may
request stades to enter into compacls gov-
crnlng eluss 1D guodng actlvities (easino).
The burden s on Lhe state to negotiate in
good faith. Once the tribe makes such a re-
quest, the state must negotiate with them.
Thus, North Dakota could be held hostage
Lo whatever tribe in the Uniled Stales nego-
tiates the most liberal contract anywhere in
the Uniled States. If a state with a small
Indian population and no understanding of
the problems encountered In regulating
gaming agreed Lo a liberal, unworkable com-
pact, all other states would be hard pressed
not Lo agree to Lthat same compact or risk
being found to be nol acting in "good faith.”
This is nol arm's length negotiations, but a
forcing of the states to allow very liheral
gaming activities within their borders.

As it relates to class I1I gaming, S, 555 big-
gest weakness is thal it does nol impose &
maoratorium. In the past, all bills involving
Indian gaming regulation contained a three
to five year moratorium on class 111 gaming,
This glves states, tribes, and the federal gov-
ernmenl a chance to develop a “lrack
record” before casinos are authorized and
developed in the various tribal areas. 8, 565
allows ensinns ns soon ns a compact enn he
worked ond or il ed by the courts,

Asslated In (113X A), “Lhe state shall ne-
gollate with the Indian tribes in good faith
Lo enter into & compacet,” North Dakola will
be forced to leap before IL knows how to
walk, Without a chance to see If the tribes
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will regulate gaming and fo what extent
they wili regulate that gaming, the state
must enter into negotiations to atlow casi-
nos within its borders, North Dakota's expe-
rlence with high-stake casines is minimal.
Yet now, the state must negotiate within &
short period eof time (no more than one
year) to allow casinos within its borders,
Falling to negotiate in good faith on this
{ssue may cause a mediator or the courts to
fmpose & compact. A moratorium must be
put back into the bill,

IFor all of the above reasons, Norlh
Dakota would be better off with no congres-
sional legisiation than with S, 555 as It pres-
ently exists. If the problems addressed
herein, lLe., deletion of the federal commis-
slon, & morateorium on class 11T gaming, the
treatment of all card games the same, ete,
are corrected, then such a bill would greatly
henefit Norih Dakota and its citizens.

Sincerely,
NricHoLAs J, SPAETH.

Mr. INOUYE, Mr, President, I yield
3 minutes to the distinguished Senator
from Nevada.

Mr. HECHT. Thank you, Mr. Presi-
dent.

I wish to thank the distinguished
Senator from Hawalil, Senator INOUYE,
for his outstanding leadership on this
bill and all who have worked with him.

The resort business and gaming is
our main industry for Nevada. I have
been in Nevada for over 40 years. And
the regulation of gambiing is very im-
portant not only to Nevada, but to the
rest of the country. Mr. President, this
is a good bill that we are acting on
today, And on a personal note I would
like to state that I have been in the
resort business, and hold a gaming 1i-
cense with hotel stock that Is In a
blind trust. I represent Nevada in the
1.8, Senate, and the resort business is
cur main econemy.

Again, my thanks to the distin-
guished Senator from Hawaii, Senator
Inouve, for his leadership on this very
outlstanding legislation,

Mr. INOUYLE, Mr, President, I thank
my friend from Nevada,

Mr. ADAMS, Mr. President, 1 think
it ig quite clear that this bill is going
to pass today in its present form, and 1
do not propose to take up the Senate's
time attempting to postpone the inevi-
table, I would, however, like to briefly
express my concerns about this legisia-
tion,

This bill represents a sincere effort
by the Senate Select Committee on
Indian Affalrs te craft a mechanism
for regulation of gaming on Indian
reservations that is consistent with ac-
cepted principles of tribal sovereignty.
The most difficult issue Lo resotve has
been how Lo best regulate on Indian
reservations gaming activitles such as
casine gaming and deg and horse
racing which ave regulated in different
ways by different States, are potential-
ly high profit enierprises, and in the
past at the State level have experi-
enced problems with attempted infil-
tration by organized crime.
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These types cof gaming operations
are classified in the bill as class II1
games, and tribes ecan run class III
games only In accordance with com-
pacts negeotiated with State govern-
ments, 1 appreciate that the State-
tribal compact concept Incorporated in
government negotiation between
States and Indian tribes. It is not clear
Lo me that the current bill language
achioves Lthis goal, but I certrinly hope
to be proved wrong, and understand
the reasons why the comnittee wishes
to facilitate Indlan/State discussions
in this context. If there are future ef-
forts, however, {0 extend this f{ype of
compact to other types of regulation
of Indian activitles, I will probably
oppose such efforts, because this
might well result in significant State
intrusions into regutation of tribal ac-
tlvitles,

Mr. DASCHLE. Mr, President, as a
member of the Select Commitiee on
Indian Affairs and as an original co-
gsponsor of S, 565, I regrettably object
te the final version of this bill. I will
cast my vote accordingly.

My reason for opposing the bill is
that those Indian tribes from South
Dakota whom 1 represent have in-
formed me that this bill is unaccept-
able. The tribes strongly object to any
form of direct or indirect State jurls-
diction over tribal matters. They be-
lieve the provisions calling for a tribal-
State compael are in derogation of the
status of Indian tribes as domestlic soy-
ereign nations. The direct or Indirect
application of State law in Indian
counlry, they helieve, is a dangerous
and unwarranted precedeni for fur-
ther inroads upon tribal sovereignty.
They further believe thal opponents
to Indlan self-determination and
strong tribal government, will use this
unwarranted precedent as a justifica-
tion for State taxation, zoning, water
regulation and further jurisdiction
over iribal econotic activities.

Tribes have traditionally opposed
any State jurisdiclion interfering with
their sovereign powers to regulate in-
ternal affairs on lribal lands, This bill
would establish Federal guidelines for
the regulation of gaming and would be
within the context of the tribal-Feder-
al government-to-government relation-
ship, State jurisdiction, however, s
outside that relationship.

As the Friends Commiitee on Na-
tional Legislation has pointed out, S.
556 represents the first time a State
would have jurisdiction over tribal af-
{airs rather than over individuats. This
organization maintains that S, 556
would have a more intrusive effect on
tribal sovereignty than Public Law
280, even in Siates which rejecled
Public Law 280 when it was possible to
take on jurisdiction without the con-
sent of tribes. Furthermore, S. 5556
would erode the intent of the “Indian
Civil Rights Act of 1968" which for-
bids States to take civil or criminal ju-
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risdiction over Indians without tribal
consent.

Even though the selection commit-
tee has made a serious efforf to ad-
dress these concerns in the report lan.
ghage accompanying the bill, the
tribes I represent remain skeptical. I
cannot, therefore, in good faith con-
tinue to support the bill.

The PRESIDING OFFICER. Is
there further debate on the amend:
ment of the Senalor from Hawail? If
nof, the question is on agrecing to the

amendment o©f the Senator [from
Hawall [Mr, INOUYE],
The amendment (No. 3039) was

agreed {o.

Mr, INOUYE. Mr. President, I move
to reconsider the vote by which the
amendment was agreed to,

Mr, MVANS, 1 move to
motion on the table.

The metion to lay on the table was
agreed to.

Mr, INOUYE. Mr. President, I ask
for final passage.

The PRESIDING OFFICER. Does
the Senator from Washington yield
back the remainder of his time?

Mr. EVANS, I yield back the remain
der of my time,

Mr., INOUYE. I yield back the re.
mainder of my time.

The PRESIDING OI'FICER, The
question is on agreeing {o the commil
tee amendment in the nature of a sub-
stitute, as amended.

The commitiee amendment, in the
nature of a substitute, as amendcd,
was agreed to,

Mr. INQUYE, Mr, President, T move
{0 reconsider the vole by which the
committee amendment in the nature
of a substitute, as amended, was
agyeed to, :

Mr. CRANSTON. I move {o lay that
motion on the table,

The motion to lay on the table was
agreed Lo,

The PRESIDING OFFICER. The
question is on the engrossment and
third reading of the bill

The bill ordered to be engrossed for
a third reading, was read the third
time, and passed, as follows:

8. 555

Be il engcled by the Senale gud Housew/
Representlatives of the Unfled Stales of
America in Congress assembled, That this
Act. may be clted as the “Indlan Gaming
Regulalory Act”,

Iay that

FINDINGS

See. 2. The Congress [inds that—

(1) numerous Indian tribes have become
engaged in or have licensed gaming activic
ties on Indian lands as a means of generat-
ing tribal governmental revenite;

(2) Federal courls have held thal seclion
2103 of the Revised Statutes (26 U.S.C. 8D
requires Secretarial review ol management
contracts dealing with Indian gaming, hul
does not provide standards for approval of
such contracts;

(3) existing Federal law does not provide
clear standards or regulations fgg the con
duel of gaming on Indian lands;é
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(4> a principal gosl of Pederai Indian
poliey is to promote tribal economic devel
opment, tribal self- sufficlency, and strong
tribal government; and

(5) Indiits, tribes have the exclusive right
to regula®® gaming activity on Indian lands
if the gaming activity is not specifieally pro-
hibited by Federal law and is conducled
within a Stale which does not, as a matler
of criminal law and public policy, prohibit
such gaming activity.

DECLARATION OF POLICY

See. 3. The purpose of this Act is—

{1) to provide a statutery basis for the op-
eration of gaming by Indian tribes as a
means of promoting tribal economic devel-
opment, self-sufficiency, and strong tribal
governments;

(2) to provide a statutory basis for the reg-
ulation of gaming by an Indian iribe ade-
quate to shield it from organized erime and
other corrupting infiuences, to ensure that
the Indian tribe is the primary beneficiary
of the gaming operation, and to assure that
gaming is conducted fairly and honestly by
hoth the operator and players; and

(3} to declare that the establishment of in-
fependent Federal regulatory authority for
gaming on Indian lands, the establishment
of Federal standards for gaming on Indian
lands, and the establishment of a National
Indian Gaming Conunission are necessary
te meet congressional concerns regarding
gaming and to protect such gaming as &
means of generating tribal revenue,

DEFINITIONS

Stc. 4. For purposes of this Act—

{}) The term "“Attorney General” means
the Attorney General of the United Slates.

(2) The term *“Chairman” means the
Chairman of the Natlonal Indian Gaming
Comimission.

{3) The lerm *“Commission” means the
National Indian Gaming Commission estab-
lished pursuant to section 5 of this Act.

{4} The term "Indian lands" means—

{A) all lands within the Hmits of any
Indian reservation; and

{B) any lands title to which is either held
in trust by the United States for the benefit
of any Indian tribe or individual or held by
any Indian tribe or individual subject to re-
striction by the United States against alien-
ation and over which an Indian tribe exer-
dses governmental power.

{6} The term “Indlan tribe” means any
Indian tribe, band, nation, or other orga-
pized group or community of Indians
which— »

(A) Is recognized as eligible by the Secre-
tary for the special programs and services
provided by the United States to Indians be-
cause of their status as Indians, and

{B) is recognized as possessing powers of
self-govermment,

(6) The term “class I gaming” means
soclal gpames solely for prizes of minimal
walue or traditional forms of Indian gaming
engaged in by individuals as a part of, or in
connection with, tribal ceremonies or cele-
Wations.

(1A The term “eclass II gaming”
means—

(i) the game of chance commaonly known
a5 bingo (whether or not electronie, comput-
ef, or other technologle aids are used in con-
nection therewith)—

(I} which Is ptayed for prizes, including
monetary prizes, with cards bearing num-
bers or other designations,

{ID) in which the holder of the card covers
such numbers or designalions when objects,
similarly numbered or designaled, are
drawn or electronieally determined, and

CONGRESSIONAL RECORD—SENATE

(111} in which the game is won by the first
person covering a previously designated ar-
rangement of numbers or designalions on
such cards,
including (if playved In the same location)
puil-tabs, lotto, puneh boards, tip jars, in-
stant bingo, and other games similar to
bingo, and

(i) card games that—

(I} are explicitly authorized by the laws of
the Stale, or

(IT) are not explicitly prohibited by the
laws of the Stale and are played at any loea-
tion in Lhe State,
but only if such card games are played in
conformity with those laws and regulations
(if any) of the State regarding hours or peri-
ods of operation of such card games or Hmi-
tations on wagers or pol sizes in such card
games.

{B) The term “class II gaming” does not
inelude—

(i) any banking card games, including bac-
carat, chemin de fer, or blackjack (21), or

(it} electronic or electromechanicat facsim-
iles of any game of chance or slot machines
of any kind.

(C) Notwithstanding any other provision
of this paragraph, the fterm ‘class II
gaming” includes those card games played
in the State of Michigan, the State of North
Dakota, the State of South Dakots, or the
State of Washington, that were actually op-
erated in sieh State by an Indian tribe on
o before May 1, 1988, but only (o Lhe
extent of the nature and scope of the card
games that were actually operated by an
Indian tribe in such State on or before such
date, as determined by the Chairman.

(D)) Notwithstanding any other provision
of this paragrapl, the term “elass [l
gaming” includes, during the l-year period
beginning on the date of enactment of this
Act, any gaming described in subparagraph
(BXii) that was lcgally operated on Indian
lands on or before May 1, 1988, if the Indian
tribe having jurisdiction over the lands on
which such gaming was operated requests
the State, by no later than the date ihat s
30 days after the date of enactment of this
Act, to negotiate a ‘Fribal-State compact
under section 13(d}3).

(8) The term “class III gaming™ means atl
forms of gaming that are not elass T gaming
or class [T gaming.

(9) The term “‘net revenues” means gross
revenues of an Indian gaming activity less
amounts patd out as, or paid for, prizes and
total operating expenses, excluding manage-
ment fees, )

(10} The term “Secretary” means the See-
retary of the Interior.

NATIONAL INDIAN GAMING COMMISSION

Src. b. (a) There is established within the
Department of the Interlor a Commission to
be kirown as the Nationai Indian Gaming
Commissien.

{b)(1)} The Commission shall be composed
of three full-time members who shall be ap-
pointed as follows:

(A) a Chairman, who shall be appointed
by the President with the advice and con-
sent of the Sensate; and

{B) two assoclate members who shall be
appointed by the Secretary of the Interior,

(2)(A) The Attorney General shall con-
duct a background investization on any
person considered for appolntment to the
Commission.

(B) The Secretary shall publish in the
Federal Register the name and other infor-
matlon the Secretary deems pertinent re-
garding a nominee for membership on the
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Commission and shall alloy' a period of not
less than thirty days for receipt of publie
comment.

(3) Not more than two members of the
Commission shall be of the same political
party. Al least two members of the Commis-
sion shall be enrolled members of any
Indian tribe.

€4)(A) Except as previded in subparagraph
(B}, the term of office of the members of
the Commisston shall be three years.

(B) Of the initial members of the Commis-
sion—

(i) two members, including the Chalrman,
shall have a term of office of three years;
and

(i} two members shall have a term of
office of one year.

(6 No individual shall be eligible for any
appointment to, or to continue service on,
the Commission, who—

(A} has been convicted of a felony or
gaming offense;

(B) has any financlal interest in, or man-
agement responsibility for, any gaming ac-
tivity; or

{C) has a financial interest in, or manage-
ment responsibility for, any management
coniract approved pursuant o section 12 of
this Act.

{6) A Commissioner may only he removed
from office before the expiration of the
terin of office of the member by the Presi-
dent (or, in the case of associate member, by
the Secrelary) for neglect of duty, or mal-
feasance in office, or for other good cause
shown.

(c) Vacancies oceurring on the Commis-
sion shall be filled in the same manner as
the original appointment. A member may
serve after the expiration of his terin of
office until his successor has been appoint-
ed, unless the member has been removed for
cause under subsection (b6}

(d} Pwo members of the Commission, at
least one of which is the Chairman, or Vice
Chalrman, shall constitute a quorum.

(e} The Cominission shall select, by major-
ity vole, one of the members of the Commis-
sion to serve as Vice Chalrman, 'FThe Vice
Chairman shall serve as Chairman during
meetings of the Commission in the absence
of the Chairman,

{f) The Commission shall meet at the eall
of the Chairman or & majority of its mem-
bers, but shall meet at least once every 4
months,

{g)X1) The Chairman of the Commission
shall be paid at a rate equal to that of level
1V of the Executive Schedule under section
53156 of title 5, United Stales Code.

(2) The associate members of the Commis-
ston shall each be pald at a rate equal to
that of level V of {he Executive Schedule
under section 5316 of title 5, United Stales
Code,

(3) All members of the Commission shall
be relmbursed in accordance with title 5,
United States Code, for travel, subsistence,
and other necessary expenses incurred by
them in the performance of thelr duties.

FOWERS OF THE CHAIRMAN

Skc, 6, (a) The Chairman, on behalfl of the
Commission, shall have power, subject to an
appeal to the Commission, to—

{1} issue orders of temporary closure of
goming  actlvities as provided in section
1),

(2) levy and collect civil fines as provided
in section 14¢a);

{3) approve tribal ordinances or resolu-
tions regulating ciass 1 gaming and class 111
gaming as provided in section 11; and

Tai
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{4) approve management contracts for
class 11 gaming and class 11T gaming as pro-
vided In sections 11d¥9) and 12,

{b) The Chalrman shall have such other
plowms as may be delegated by the Commis-
slon.

FOWFERS OF THE cOMMISSION

Sec. 7. (n) The Commisslon shall have the
power, not subject. Lo delegation—

(1) upon the recommendation of the
Chalrman, to approve the annual budget of
the Commission as provided In section 18;

(2) 1o adopt regulations for Lhe assess-
ment and collection of elvil fines as provided
in section 14¢a);

{3) by an affirmative vote of not less than
3 members, to establish the rate of fees as
provided In section 18;

(4) by an affirmative volte of not less than
3 members, to authorlze the Chalrman to
Issue subpoenas as provided In secilon 16
and

{5) by an affirmative vote of not less Lhan
3 members and after a full hearing, lo make
permanent a temporary order of the Chalir-
man closing a gaming activity as provided in
section 14(b}(2).

(b) The Commisslon—

(1) shall monltor class 11 gaming conduct-
ed on Indlan lands on a continuing basls;

(2) shall Inspect and examine all premises
located on Indian lands on which class II
gaming Is conducted;

(3) shall conduet or cause to be conducted
such background Investigations as may be
Necessary;

(4) may demand access to and Inspect, ex-
amine, photocopy. and audit all papers,
books. and records respecting gross revenues
of clnss IT gaming conducted on Indian
lands and any other malters necessary to
carry out the dutles of the Commission
under khis Acly

(5) may use Lhe United States mall in the
same manner and under the snme condi.
tions as nny department or ageney of the
Unlted Slates;

(8) may procure supplles, services, and
property by contract in accordance with ap-
plicable Federal laws and regulations;

('7) may enter into contracts with Federal,
State, tribal and private entities for activi-
Lies necessary to Lhe discharge of the dutles
of Lhe Commission and, Lo the extent feast
ble, contract the enforcement of the Com-
misston's regulations with the Indian tribes;

(8) may hold such hearings, sit and acl al
such times and places, take such testimony,
and recelve such evidence as the Commis-
slon deems appropriate;

{9) may administer oaths or affirmations
to witnesses appearing before the Commis-
slon; and

(10} shall promulgate such regulations
and guidelines as It deems appropriale Lo
Implement the provislons of this Act,

(¢} The Commission shall submit a report
with minorlty views, If any, to the Congress
on December 31, 1989, and every two years
thereafter. The reporl shall include infor-
mation on—

(1) whether the e TS
should conthhue as fll or part-time offi-
clals;

(2) funding, Including income and ex-
penses, of the Commission;
(3) rece dallons for
the Act: and
(4) any othier matter consldered approprl-
ate by the Commission,
COMMISSION STAFFING

Sre. 8. (a) The Chalrman shall appoint a
General Counsel Lo the Commission who

iments Lo

shall be paid at the annual rate of baslc pay
payable for GS-18 of Lhe General Schedule
under sectlon 5332 of Utle 5, United States
Code,

(b) The Chalrman shall appoint and su-
pervise other staff of the Commission with-
out regard to the provisions of title 5,
United Sintes Code, governing appoint-
menis in the competitive service. Such staff
shall be pald withoul regard Lo the provi-
slons of chapter 51 and subchapter 111 of
chapter 63 of such title relating to elassifl-
catlon and General Schedule pay rales,
except that no Individual so appolnted may
recelve pay In exeess of the annual rate of
basle pay payable for G5-17 of the General
Schedule under seclion 5332 of that titie,

(¢) The Chairman may procure lemporary
and intermittent services under section
2109t} of title 5, United States Code, but at
rates for Individuals not to exceed the daily
equivalent of the maximum anvual rate of
basic pay payable for 8-18 of the General
Service,

{d) Upon the request of the Chafrman, the
head of any Federal agency is authorized to
detall any of the personnel of such agency
to the Commisslon Lo assist the Commission
in carrying out its dutfes under this Act,
unless otherwise prohibited by law.

(e} 'The Secretary or Administrator of
General Services shall provide to the Com-
misslon on a reimbursable basls such admin.
Istrative support services as the Commission
may request,

COMMISSION-—ACCESS TO INFORMATION

8ec. 9. The Commission may secure from
any department or agency of the United
States Information necessary to enable it to
carry out this Act. Upon the reguest of the
Chalrnman, the head of sich department or
agency shall furnish such Information lo
the Commlsslon, uniess otherwlse prohibit-
od by law.

INTERIM AUTHORITY TO REGULATE GAMING

Src. 10, Notwithslanding any olher provi-
slon of this Acl, the Secretary shall contin-
ue to exerclse those authorities vested In
the Secretary on the day before the date of
enactment of this Acl relating to supervi-
slon of Indlan gaming until such time as the
Commission is organized and prescribes reg-
ulations. The Secrelary shall provide staff
and support asslstance o facHdate an order-
ly transition to regulation of Indian gaming
by the Commisslon,

TRIBAL GAMING ORDINANCES

See. 11, (aX1) Class I gaming on Indlan
lands Is within the exclusive jurisdiction of
the Tndlan tribes and shall not be subject to
the provisions of this Acl.

(2) Any class 11 gaming on Indlan lands
shall continue to be within the jurlsdiction
of Lthe Indian tribes, but shall be subject to
the provisions of this Act.

(b)) An Indlan tribe may engage in, or li-
cense and regulale, class IT gaming on
Indlan lands within such tribe's Jurisdiction,

(A such Indinn gaming i[5 located within a
State that permils such gaming for any pur-
pose by any person, organization or entily
(and such gnming Is nol otherwise specifi-
cally prohiblted on Indian lands by Federal
law), and

(B) Lhe governing body of the Indian tribe

adopts an ordinance or resolution which is
approved by the Chairman,
A separate llcense Issued by the Indian tribe
shall be reguired for each place, facliity, or
location on Indian lands at which class 11
gaming Is conducted.
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{2} The Chalrman shall approve any tribal
ordinance or resolution concerning the con-
duct, or regulation of class 11 gaming on the
Indian lands within the tribes jurisdietion if
such ordinance or resolution provides that—

(A} excepl as provided In paragraph (4),
the Indian tribe wilt have the sole proprle-
tary interest and responsibility for the con.
duct of any gaming activity:

(B) nel revenues from any tribal gaming
are not Lo be used for purposes other than—

h Lo fund tribal govermment operations
OF Programs;

(1) to provide for the general welfare of
the Indlan tribe and its members;

(i) to promote tribal economic develop-
ment;

(¥} to donate to charitable organlzatlons;
or

{v) to help fund operations of local gov-
ernment agencies;

{C) annual putside audits of the gowming,
which may be encompassed within existing
independent Iribal audit systems, will be
provided by the Indian tribe to the Commis-
slon;

(1) all contracts for supplies, services, or
concessions for a contract amount in exces
of $25,000 apnually (excepl contracts for
professlonal legal or accounting services) re-
lating to such gaming shall be subjeet lo
such Independent audils;

(E) the constructlon and maintenance of
the gaming facllity, and the operation of
that gaming is conducted in & manner which
adequately protects the cenvironment and
the public health and safety; and

(F) there Is an adeguate system which—

(b ensures that background investigations
are conducted on the primary managemenl
officlals and key employees of Lhe gaming
enterprise and thal oversight of such offi-
clals and thelr management s conducled on
an ongoing basis; and

an Ineludes—

(11 Lribal Yieenses for primary manage-
ment offlelals and key emplovees of the
gaming enlerprise with prompt notifieation
to the Commission of Lhe lssuance of such
lleenses;

{1I) a standard whereby any person whose
prior activities, erlminal record, if any, or
reputation, habils and associatlons pose a
threat to Lhe public interest or Lo the elfee-
tive regulation of gaming, or ereate or en
hance the dangers of unsultable, unfair, o
iltepal practices and methods and activilies
In the conduet of gaming shall nol be eligl
ble for employment; and

(11D notification by the Indlan tribe lo
the Commission of the resulls of such back.
ground check before the issuance of any of
such Heenses. :

(3) Net revenues from any class 11 gaming
activities conducted or Heensed by any
Indian tribe may be used lo make per caplls °
payments 10 members of the Indian tribe
only -

(A) the Indian tribe has prepared a plan
to allocate revenues to uses aulhorized by
paragraph (2B

(1) the plan is approved by Lthe Secretary
as adeguale, particularly with respect lo
uses deseribed in clause (1) or (1) of para:
praph (2))

(€ the inlerests of minors and olher le-
gally Incompetent persons who are entitled
Lo recelve any of the per eapila payments
are prolected and preserved and Lhe per
capita payments are dishursed to Lhe par
ents or legal guardian of such minors of
legal incompetents in such sm§nls as may

be necessary for the heallh, ##ucation, o
welfare, of the minor or other 1égally incom
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petent person under a plan approved by the
Secretary and Lthe governing body of the
Indian tribe; and

(D} the per caplta payments are subject to
Federal taxgtjpn and tribes notify members
of such la%bl]lty when payments are
made.

(4MA) A tribal ordinence or resolution
may provide for the licensing or regulation
of class 11 gaming activitles owned by any
person or entity other than the Indlan tribe
and conducted on Indian lands, only If the
tribal licensing requirements Include the re-
quirements deserlbed in the subclauses of
subparagraph (BXi) and are al leasl as re-
strictive as those established by State law
governing similar gaming within the juris-
diction of the State within which such
Indian lands are located. No person or
entity, other than the Indian tribe, shall be
eligible to recelve a tribal tieense to own a
class I gaming actlvity condueted on Indian
tands within the jurlsdiction of the Indlan
tribe if such person or entity would not be
eligible to receive a Stale Heense Lo conduct
the same activity within the jurisdiction of
the State,

(BiLi) The provislons of subparagraph (A)
of this paragraph and the provisions of sub-
paragraphs (A} and (B) of paragraph (2)
shall not bar the continued operation of an
individually owned class 11 gaming oper-
ation that was operating on September 1,
19886, if—

tI) such gaming operation is licensed and
regulated by an Indlan tribe pursnant to an
ordinance reviewed and approved by the
Commission In accordance with section 13
of the Act,

I Income to the Indian tribe from such
gaming Is used only for the purposes de-
seribed in paragraph (2XB} of this subsge-
tion,

(1) not less than 60 percent of the nel
revenues Is income Lo the Indian tribe, and

{1V} the owner of such gaming operation
pays an appropriate assessment to the Na-
tlonal Indian Gaming Commission under
section 18(aM1) for regulation of such
gaming.

{ii} The exemption from the application bf
this subsection provided under this subpara-
graph may not be transferred Lo any person
or entity and shall remain in effect only so
tong as Lthe gaming activity remains within
the same nature and scope as operated on
the date of enactment of this Act.

() Wilthin sixty days of the date of en-
aclment of this Act, Lthe Secretary shall pre-
pare a st of each individually owned
gaming operation to which clause (i) applies
and shall publish such list in the Federal
Register.

(€)1} The Commission may consult with
appropriate law enforcement officlals con-
cerning gaming llcenses issued by an Indlan
tribe and shall have thirty days to notify
the Indlan tribe of any objections to issu-
ance of such license.

(2) I, after the issuance of a gaming 1i-
cense by an Indian tribe, rellable Informa-
tion is recelved from the Commission Indi-
cating that a primary management official
or key employee does not meet the standard
eslablished under subsection
(bH2UFNHIINID, the Indian tribe shall sus-
pend such license and, after notice and
hearing, may revoke such license.

(3 Any Indlan tribe which operales o
Class IT gaming activity and which—

(A) has continuously conduected such ac-
tivity for a perlod of not less than three
years, including at least one year after the
date of the enactiment of this Act; and

(B) has otherwlise complied with the provl-
slons of this section
may petition the Commission for a certifl-
cale of sell-regulation.

{4) The Commission shall issue a certifi-
cate of self-regulation If it determines from
available information, and after a hearing If
requested by the tribe, that the tribe has—

{A) conducted its gamlng activity in a
manner which—

1) has resulted n an effective and honest
accounting of all revenues;

¢i1) has resulted In o reputation for safe,
fair, and honest operation of the nctivity;
and

(Iih) has been generally free of evidence of
criminal or dishonest activity;

{B) adopted and is Implementing adequate
systems for—

(1) accounting for all revenues from the
aclivity, '

(1) Investigation, lleensing, and monitor-
ing of all employees of the gaming activity;
and

(iif) investigation, enforcement and pros-
ecutlon of violations of lts gaming ordinance
and regulations; and

(C) conducted the operation on a fiscally
and economically sound basis.

¢6) Durlng any year in which a tribe has a
certificate for self-regulation—

(A) the Lribe shall not be subject to the
provisions of paragraphs 1, 2, 3, and 4 of see-
tion T(b);

(B) the tribe shall continue to submit an
annual Independenl audit as regulred by
section 1L1(b}(2XC) and shall submit to the
Commission a complete résume on all em-
ployees hired and licensed by the tribe sub-
sequent to the issuance of a certiflcate of
self-regulation; and

(C) Lthe Commission may not assess a fee
on such activity pursuant to section 18 in
excess of one quarter of 1 per centum of the
Eross revenue.

(6) The Commission may, for just cause
and after an opportunity for a hearing,
remove a certificate of self-regulation by
majority vote of its members.

(A1) Class II1 gaming activities shall be
lawful on Indlan lands only if such activities
are—

{A) authorized by an ordinance or resolu-
tion that—

(i) Is adopted by the governing body of the

Indian tribe having jurisdiction over such

lands,

(Ii) meets the reguirements of subsection
(b), and

(iil) Is approved by the Chalrman,

(B) located In a State Lthat permits such
gaming for any purpose by any person, or-
ganlzatlon, or entity, and "

() conducted In conformance with a
Tribal-Slate compact entered into by the
Indian tribe and the State under paragraph
(3) that Is In effect.

(2)XA) If any Indlan tribe proposes lo
engage In, or to authorlze any person or
entity to engage in, a class 11 gaming activi-
ty on Indlan lands of the Indlan tribe, the
governing body of the Indlan tribe shall
adopt and submit Lo the Chalrman an ordi-
nance or resolution that meets the require-
ments of subsection (b).

(B) The Chalrman shall approve any ordi-
nance or resolution described In subpara-
graph {(A), untess the Chalrman specifically
determines that—

(i) the ordinance or resolutlon was not
adopted In complinnee with the governing
documents of the Indian tribe, or

(1) the tribal governing body was signifl-
cantly and unduly influenced in the adop-
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tion of such ordinance or resolution by any
person ldentified In section 12(e)(1XD),

Upon the approval of such an ordinance or
resolution, the Chairman shall publish in
the Federal Reglster such ordinance or reso-
lution and the order of approval.

(C) Effective with the publication under
subparagraph (B) of an ordinance or resolu-
tion adopted by the governing body of an
Indian tribe that has been approved by the
Chalrman under subparagraph (B), class I
gaming activity on the Indian lands of the
Indian tribe shall be fully subject to the
terms and condlitions of the Tribal-State
compact entered into under paragraph (3)
by the Indlan tribe that Is in effect.

(D)(1) The governing body of an Indlan
tribe, In its sole discretion and without the
approval of the Chairman, may adopt an or-
dinance or resolution revoking any prior or-
dinance or resclution that authorlzed class
II1 gaming on the Indian lands of the
Indian tribe. Such revocatlon shall render
class III gaming [llegal on the Indlan lands
of such Indian tribe,

(i) The Indian tribe shall submit any rev-
ocation ordinance or resolution described in
clause (i) to the Chairman, The Chalrman
shall publish such ordinance or resolution
in the Federal Register and the revocation
provided by such ordinance or resolution
shall take effect on the date of such publi-
cation.

(ilf) Notwithstanding any other provision
of this subsection—

(I} any person or entity operaling a class
III gaining activity pursuant to this para-
graph on the date on which an ordinance or
resolution described in clause (1) that re.
vokes authorization for such class III
gaming activity is published in the Federal
Reglster may, during the l.year period be-
glnning on the date on which such revoca-
tion ordinance or resolution is published
under clause (li), continue Lo operate such
activity In conformance with the Tribal-
State compaet entered Into under para-
graph (3) that Is in effect, and

(I1) any civil action that arises before, and
any crime that is committed before, the
close of such l-year perlod shall nol be af-
fected by such revoeation ordinance or reso-
lutlon,

(31A) Any Indian tribe having jurisdle-
tion over the Indian lands upon which a
class III gaming activity Is being conducted,
or is to be conducted, shall request the
State in which such lands are located to
enter Into negotlations for the purpose of
entering Into a Tribal-Slate compact gov-
erning the conduct of gaming activities.
Upon receiving such a request, the State
shall negotiate with the Indian tribe in good
faith to enter Into such a compact.

(B) Any State and any Indian tribe may
enter Into a Tribal-State compacl governing
gaming activitles on the Indian lands of Lhe
Indian tribe, but such compact shall take
effect only when notlee of approval by the
Secretary of such compact has been pub-
lished by the Secretary In the Federal Reg-
ister.

(C) Any Tribal-Stale compact negollated
under subparagraph (A) may include provi-
slons relaling to—

(i) the application of the criminal and eivil
laws and regulations of the Indian tribe or
the State that are directly related to, and
necessary for, the licensing and regulation
of such activity;

(i1} the allocation of criminal and elvil ju-
risdiction between the State and the Indian
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tribe necessary for the enforcement of such
laws and regulations;

(it} Lhe nssessmenl by the Siate of such
activities in such amounts as are necessary
to defray Lhe costs of regulating such activi-
Ly:

{lv) taxatlon by Lthe Indian Lribe of such
activily in amounts comparable to nmounis
assessed by the State for comparable netivi-
ties;

(v) remedlies for breach of contract;

(vi) standards for the operatlon of such
activity and maintenance of the gaming fa-
cllity, including lleensing; and

(vil) any olher subjects that are directly
related to the operation of gamlng activilles,

(4} Except for any assessments that may
be agreed to under paragraph (3)}C)({) of
this subsection, nothing in this scetion shall
be interpreted as conferring upon a Stale or
any of lts politienl subdivisions authority to
Imbose any tax, fee, charge, or other assess-
ment upon an Indlan tribe or upon any
other person or enlily authorlzed by an
Indlan tribe to engage in a class I1T activity,
Ne State may refuse Lo enter Into the nego-
tiations described in paragraph (3} A) based
upon the lack of authority in such State, or
its political subdivisions, to Impose such a
tax, fee, charge, or other assessment.

(5) Nothing In this subsection shall Impeir
the right of an Indian tribe to regulate class
IIT gaming on its Indian lands concurrently
with the State, except to the extent that
sueh regutation is inconsistent with, or less
stringent. than, the State laws and regula-
tlons made appllcable by any Tribal-State
compact entered into by the Indlan tribe
under paragraph (3) that Is In effect.

(8) 'I'he provisions of seelion 5 of the Act
of January 2, 1951 {84 Stat. 1135) shall not
apply to any gaming conducted under a
Tribal-State compact Lhat—

(A is bntered into under paragraph (3) by
a State in which gambling devices are legal,
and

(B} 15 in effeet.

{THA) The United States distriet courls
shall have jurisdiction over—

(i) any cause of action Initiated by an
Indian tribe arising from the fallure of a
State to enter Into negotiatlons with the
Indian tribe for the purpose of entering into
a Tribal-State compacl under paragraph (3)
or to conduct such negotiations in good
faith,

(i) any cause of action initialed by a Stale
or Indian tribe to enjoin a class III gaming
activity located on Indian lands and con-
ducted in violation of any ‘Fribal-Stale com-
pact entered into under paragraph (3) that
is In effect, and

(i) any cause of action initiated by the
Secretary to enforce the procedures pre-
seribed under subparagraph (J3)vii),

(B) 1) An Indlan tribe may initiate a cause
of actlon deseribed In subparagraph (AXD
only after the close of the 180-day period
beginning on the date on which the Indlan
tribe requested Lthe State to enter inlo nego-
tiatlons under paragraph (3)(A).

(i) In any actlon described in subpara.
graph (A)X1), upon the Introduction of evi-
dence by an Indlan tribe that—

(I} a Tribal-State compnet has not been
entered Into under paragraph (3), and

(I1) the State did not respond to the re-
quest of the Indian tribe to negotlate such a
compact or did not respond to such request
in good faith, the burden of proof shall be
upon the Stale to prove that the Stale has
negotiated with the Indian tribe in good
faith to conclude a Tribal-State compact
governing the conduct of gaming activities.
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(1) If, in any action deserlbed in subpara-
egraph (A)1), the court finds that the State
has falled to negotiate in good faith with
the Indian tribe to conclude a Tribal-State
compact governing the conduct of gaming
activilies, the court shall order the Stale
and the Indlan Tribe to conclude sueh a
compaet. within n 60-day period. In deler-
mining in such an actlon whether a Slate
has negotiated in good fadth, the court.

(I may lake into account the public inter-
esh, publle safely, criminality, financial in-
Legrity, and adverse economtc Impnels on
exlsting gaming activities, and

(11} shall consider any demand by Lthe
State for direct taxallon of the Indlan tribe
or of any Indian lands as evidence that the
Stale has not negotlated in good faith,

(iv) If a State and an Indian tribe fail to
coneltide a Tribal-State compact governing
the conduct of gaming activilies on the
Indlan lands subjeel to the jurisdiction of
such Indian tribe within the 60-day period
provided in the order of n courl Issued
under clause (iil), the Indian tribe and the
State shall each submit to a mediator ap-
polnted by the court a proposed compact
that represents their last best offer for a
compact. The mediator shall selecl from the
two proposed compacts the one which besl
comports with the terms of this Act and any
other appllecable Federal law and with the
findings and order of the court.

(v) The mediator appoinied by the court
unhder clause (iv) shall submit to the State
and the Indian tribe the compact selected
by the mediator under clause (iv),

{vi} If a State consents to a proposead com-
pact during the 80-day period beginning on
the date on which the proposed compact Is
submitted by the mediator to the State
under clnuse (v, the proposcd compacl shall
be treated as a Tribal-State compact enlered
into under paragraph (3).

(vit} If Lhe Siate does not consent during
the 60-day perlod described In clause (vi) to
a proposed compact submitted by a media-
tor under clause (v), the mediator shall
notify the Secretary and Lhe Secretary shall
prescribe, in consultation with the Indian
tribe, procedures—

(I} which are consistent with the proposed
compacl selected by the mediator under
clause (iv), the provisions of this Acl, and
the relevant provisions of the laws of the
State, and

(1D under which class 11 gaming may be
conducted on the Indian lands over which
the Indian tribe has jurisdiction,

{BYA)Y The Secretary is authorized to ap-
prove any Tribal-State compact entered into
between an Indian Lrive and a State govern-
ing paming on Indian lands of such Indian
trihe.

(B) The Secretary may disapprove a com-
pact desceribed in subparagraph (A) only if
such compact violates—

(i) any provision of this Act,

(i any other provision of Pederal law
that does nol relate to jurisdiction over
gaming on Indian lands, or

(i) the trust obligations of the Uniled
Stales Lo Indians.

(C) If the SBecretary does not approve or
disapprove a compact described in subpara-
graph (A) before the date that is 4b days
after the dale on which the compacl s sub-
mitted to the Secretary for approval, the
compact shall be considered o have been
approved by the Secrelary, but only to the
extenl the compact is consistent with the
provisions of this Act.

(I} The Secretary shall publish in the
Federal Reglster notice of any Tribal-State
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compact that is approved, or considered to
have been approved, under this paragraph,

(9) An Indian tribe may enter into a man-
agement contract for the operation of a
class 111 gaming activity if such contract has
been submitied to, and approved by, the
Chainnan. ‘The Chalrman's review and ap-
proval of such contract shall he governed by
the provisions of subsections (b), (), ody, (i),
(g), and (h} of section 12.

(e} Tor purposes of this section, by nol
Iater than the date that is 90 days after the
date on which any tribal paming ordinance
ar resolution Is submitted to the Chalriman,
the Chalrman shall approve such ordinance
or resolition if It meets the requirements of
this sectlon, Any such ordinance or resolu.
tion not acted upon at the end of that 90-
day perlod shall be considered to have been
approved by the Chairman, but only to the
extent such erdinance or resolution is con-
sistent wilh the provisions of thiz Acl.

MANAGEMENT CONIRACTS

Sre. 12, (1) Subject to the approval of
the Chailrman, an Indlan iribe may enter
into a management contract for the oper-
atlon and management of a class IT gaming
activity that the Indlan tribe may engage In
under section 11b)1), but, before approv
ing such contract. the Chalrman shall re-
quire and obtain the following Information:

(A) the name, address, and other addition-
al pertinent backeground Information on
each person or entily {neluding Individuals
comprising such entity) havipg a direet. fi-
nancial Interest in, or management responst:
bitity for, such contraet, and, in the case of
a corporation, those indjviduals who serve
on the board of directors of such corpora
tlon and each of s stockholders who hold
(directly or indirectly) 10 percent or more of
its Issuied and outslanding stock;

(B} a description of any previous expert.
ence thal each person listed pursuant te
subparagraph (A) has had with other
gaming contracts with Indian tribes or with
the gaming industry generally, including
speelfically the name and address of any 1§
censing or regulatory agency with which
such person has had a contract relating te
gaming; and

{C) a complele Mnaneial statement of cach
person lsted pursuant Lo subparagraph (A

(2) Any person listed pursuanit to para.
praph (DAY shall be required to respond to
such written or oral questions thal (he
Chairman may propound in accordance willy
his responsibilities under this section.

(3) For purposes of this Act, any reference
to the management contract deseribed in
paragraph (1) shall be considered to include
all collateral agrecments to sueh conlbract
that relate to the gaming activity.

(b) The Chalrman may approve any man-
agement contract entered into pursuant to
this section only if he determines that it
provides at least—

1y for adeguate accounting procedures
that are mainlained, and for verifiable [1
nancial reporis thal are prepared, by or for
Lhe tribal governing body on a monthly
hasls;

(2) for nccess to the dally operations of
the gaming to appropriate iribal offleials
whao shall also have a right o verlfy the
daily gross revenues and income made from
any such tribal paming activity;

(3) for & minlmum guaranteed payment to
the Indian tribe that has preference over
the retir t of devel &:«m:l con-
struction costs;
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(4} for an agreed ceiling for the repay-
ment of development and construction
costs;

¢5) for & contract term not to exceed five
years, except that, upon the request of an
indian tribe, the Chalrman may autherlze a
contraet term that exceeds five years but
does not exceed seven years if the Chalrman
is satisfied that the capital Investment re-
quired, and the income projections, for the
parifcilar gaming activity require the addi-
tional time; and

(6) for grounds and mechanisms for termi-
iating such contract, but actual contract

@minatlou shall nol require the approval
the Cornmission.

{¢)(1) The Chairman may approve a man-
agement contract providing for & fee based
upon a percentage of the nel revenues of a
tribal gaming actlivity if the Chairman de-
termines that such percentage fee is reason-
able in light of swrrounding eircumstances,
Except as otherwise provided In this subsec-
tion, such fee shall not exceed 30 percent of
the net revenues.

(2) Upon the request of an Indian tribe,
the Chairman may approve a management
contract providing for a fee based upon a
percentage of the net revenues of a tribal
gaming activity that exceeds 30 percent but
not 40 percent of the net revenues if the
Chatrman is satisfled that the capltal In-
vestment required, and income projections,
for such tribn} gaming sectivity require the
additional fee requested by the Indian tribe.

(@) By no later-than the date that Is 180
days after the date on which a management
contract is submitted to the Chalrman for
approval, the Chairman shall approve or
disapprove stteh contract on its merits. The
Chalrinan may extend the 180-day period by
net more than 90 days If the Chalrman notl-
fies the Indian tribe in writing of the reason
for the extension. The Indian tribe may
bring an action In a United States distriel
court to compel actlon by the Chalrman if a
contract has not been approved or disap-
proved within the period required by this
subseetion.

(¢} The Chairman shall not approve any
contract if the Chalrman determines that—

(1} any person lsted pursuant to subsec-
tion (a)(1)(A) of this section—

{A) is an elected member of the governing
body of the Indian tribe which is the party
Lo the management contract;

(B) has been or subseguently Is convicted
of any felony or gaming offense;

(C) has knowingly and willfully provided
materially important false statements or in-
formation to the Commission or the Indian
tribe pursuant to this Aet or has refused to
respond to questions propounded pursuent
to subsection (a)(2); or

(D) has been determined to be & person
whose prior actlvitics, criminal record if
any, or reputation, habits, and associations
pose & threal {o the public interest or to the
effective regulation and control of gaming,
or ereate or enhance the dangers of unsuit-
able, unfair, or illegal practices, methods,
and activities In the conduct of gaming or
the carrying on of the business and finan-
cial arrangements incidental thereto;

(2) the management contractor has, or
has attempted to, unduly interfere or influ-
ence for its gain or advantage aliy declslon
or process of tribal government relating o
the gaming activity; .

(3) the management contractor has dellb-
erately or substantially failed to compiy
with the terms of the management contract
or the tribal gaming ordinance or resolution
adopted and approved pursuant to this Act;
or
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(4) a trustee, exercising the skill and dili-
gence that a trustee s commonly held to,
would not approve the contract.

(f) The Chairman, after notice and hear-
ing, shall have the authority to require ap-
propriate contract modifleations or may
void any contract If he subsequently deter-
mines that any of the provisions of this sec-
tion have been violated.

{g) No management contract for the oper-
ation and management of s gaming activity
regulated by this Act shall transfer or, in
any other manner, convey any Interest in
land or other real property, unless specific
statutory authority exists and unless clearly
specificd in writing in said contract.

¢h) The authority of the Secretary under
section 2103 of the Revised Statutes (25
U.8.C, 81} relating to management con-
tracts regulated pursuant te this Act, is
hereby transferred to the Cominission.

(i) The Cominisslon shail require a poten-
tial contractor to pay a fee to cover the cost
of the investigation necessary to reach a de-
termination required In subsection (e} of
this section.

REVIEW OF EXISTING ORDINANCES AND
CONTRACTS

Sec, 13. (a) As scon as practicable after
the organization of the Commission, the
Chalrman shall notify each Indian tribe or
management contractor who, prior to the
enactment of this Act, adopted an ordinance
or resolution authorizing class II gaming or
class IIT gaming or entered into a manage-
ment contract, that such ordinance, resolu-
tfon, or contract, Including all collateral
agreements relating to the gaming activity,
must be submitted for his review within
sixty days of such notiflcation. Any activity
conducted under such ordinance, resolution,
contract, or agreement shall be valld under
this Act, or any amendment made by this
Act, unless dlsapproved under this section,

(b)(1) By no later than the date that is 00
days after the date on which an ordinance
or resolution aunthorizing class If gaming or
¢lass TII gaming is submitted to the Chalr-
man pursuant te subsection {a), the Chalr-
man shall review such ordinance or resohui-
tion to determine if it conforms to the re-
quirements of section 11(b) of this Act.

{2) 1f the Cheairman determines that an
ordinance or resolution submitted under
Subsection (a) conforms to the requirements
of section :l{b), the Chairman shall ap-
prove it

(3) 1If the Chairman determines thal an
ordinance or resolution submitted under
subsection {a) does not conforin to the re-
quirements of section 11(b), the Chairman
shall provide written notification of neces-
sary modifications to the Indian tribe which
shall have not more than 120 days to bring
such ordinance or resolution into compli-
ance,

(e)1) Within 180 days after the submis-
sion of a management contract, including all
collateral agreements, pursuant to subsec-
tion (a), the Chairman shall subject such
contract to the requirements and process of
section 12,

(2} If the Chairman determines that a
management contract submitted under sub-
section {(a), and Lhe management contractor

under such contract, meét the requirements .

of section 12, the Chairman shall approve
the management contract,

(3) If the Chairman determines that a
contract submitted under subsection (a), or
the management contractor under a con-
fract submitted under subsection (a), does
not meet the requirements of section 12, the
Chairman shall provide written notification

Add. - 34 -

24035

to the parties to such contract of necessary
modifications and the parties shall have not
more than 120 days to come Into compil-
ance. If & management contract has been
approved by the Secretary prior to the date
of enactment of this Act, the parties shall
have not more than 180 days after notifica-
tion of necessary modifications to come into
compliance.
CIVIL PENALTIES

See, 14. (a)(1) Subject to such regulations
as may be prescribed by the Commisslon,
the Chairman shall have authority to levy
and collect appropriaste civil fines, not to
exceed $26,000 per violatlon, against the
tribal operator of an indian game or a man-
agement contreactor engaged in gaming for
any violation of any provisien of this Act,
any regulation prescribed by the Commis-
slon pursuant to this Act, or tribal regula-
tions, erdinances, or resclutions approved
under section 11 or 13.

{2) The Commission shall, by regulation,
provide an opportunity for an sppeal and
hearing before the Commission on fines
levied and collected by the Chairman.

{3) Whenever the Commission has reason
to believe that the {ribal operator of an
Indian game or 2 management contracter Is
engaged in activities regulated by this Act,
by regulations prescribed under this Act, or
by tribal regulations, ordinances, or reschi-
tions, approved under sectlon 11 or 13, that
may result in the imposition of a fine under
subgection (a)(1), the permanent closure of
such game, or the modification or termina-
tion of any management contract, the Com-
mission shall provide such tribal operator or
manzgement confractor with a written com-
plaint stating the acts or omissions which
form the basis for such belief and the action
or cholee of actlon being considered by the
Commission, The altegatlon shall be set
forth in common and conelse language and
must specify the statutory or regulatory
provisions alleged to have been violated, but
may not conslst merely of aliegations stated
in statutory or regilatory language.

(b)}(1) The Chairman shall have power to
order temporary closure of an Indian game
for substantial violation of the provisions of
this Act, of regulations prescribed by the
Commissionr pursuant to this Act, or of
tribal regulations, ordinances, or resolutions
approved under section 11 or 13 of this Act.

(2} Not later than thirty days after the Is-
suance by the Chairman of an order of tem-
porary closure, the Indian tribe or manage-
ment contractor involved shall have a right
£0 a hearing before the Commission to de-
termine whether such order should be made
permanent or dissolved. Not later than sixty
days followlng such hearing, the Commis-
slon shall, by a vote of not less than three of
Its members, decided whether io order a
permanent closure of the gaming operation,

(¢} A decision of the Commission to give
final approval of a fine levied by the Chalr-
man or to order a permanent closure pursu-
ant to this section shall be appealable to the
appropriate Federal district court pursuant
to chapter 7 of title 6, Unlted States Code,

(d) Nothing in this Act precludes an
Indian tribe from exercising regulatory au-
thorlty provided under tribal law over a
gaming establishment within the Indlan
tribe’s jurisdiction 1f such regulation is not
Inconsistent with this Act or with any rules
or regulations adopted by the Commission.

JUDICIAL REVIEW

Sg¢. 15. Declsions made by the Commis-
sion pursuant to sections 11, 12, 13, and 14
shall be flnal agency decislons for purposes
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of appeal to the appropriate Federal district
court pursuant to chapter 7 of title 5,
United States Code.

SUBPOENA AND DEPOSITION AUTHORITY

SEc. 18. (a) By a vote of not less than two
members, the Commission shall have the
power to require by subpoena the attend.
ance and testimony of witnesses and the
production of all books, papers, and docu-
ments relating to any matter under consid-
eration or Investigation, Witnesses so sum-
moned shall be pald the same fees and mite-
age that are paid witnesses in the courts of
the United States,

(b} The attendance of witnesses and the
production of books, papers, and documents,
may be required from any place In the
United States at any designated place of
hearing. The Commission may request the
Secrelary to request the Attorney General
to bring an action to enforce any subpoena
under this section,

(c) Any court of the United States within
the jurlsdiction of which an inquiry Is car-
rled on may, in case of contumacy or refusal
to obey a subpoena for any reason, Issue an
order reguiring such person to appear
before the Commission (and produce books,
papers, or documents as so ordered) and
glve evidence concerning the matter In ques.
tion and any fallure to obey such order of
the court may be punished by such court as
a contempt thereof,

(d) A Commissioner may order testimony
to be taken by deposition In any proceeding
or investigation pending before the Commls-
slon at any stage of such proceeding or in-
vestigation. Such depositlons may be taken
before any person deslgnated by the Com-
misslon and having power to administer
oaths. Reasonable notice must first be given
to the Commisslon In writing by the party
or his attorney proposing to take such depo-
sition, and, In cases in which a Commission-
er proposes to take a deposition, reasonable
notlce must be given. The notice shall state
the name of the witness and the time and
place of the taking of his deposition, Any
person may be compelled to appear and
depose, and to produce books, papers, or
documents, in the same manner as witnesses
may be compelled to appear and testify and
produce like documentary evidence before
the Commission, as hereinbefare provided.

{e) Every person deposing as herein pro-
vided shall be cautloned and shall be re-
quired to swear (or affirm, if he so requests)
to testify to the whole truth, and shall be
carefully examined. His testimony shall be
reduced to writing by the person taking the
depositlon, or under his direction, and shall,
after it has been reduced to writing, be sub-
scribed by the deponent, All depositions
s:mll be promptly filed with the Commils-
slon,

(f) Witnesses whose depositions are taken
as authorized In this sectlon, and the per-
sons taking the same, shall severally be enti-
tled to the same fees as are pald for like
serviees In the courts of the United States.

INVESTIOATIVE POWERS

Sec., 17. (a) Excepl as provided in subsec-
tion (b), the Commission shall preserve any
and all Information recelved pursvant to
this Act as confidential pursuant to the pro-
visions of paragraphs (4) and (7) of sectlon
6552(b) of title 6, United States Code.

(b) The Commission shall, when such in-
formation Indicates a violatlon of Federal,
State, or tribal statutes, ordinances, or reso-
lutions, provide such Information to the ap-
propriate law enforcement officials,

(¢) The Attorney General shall Investigate
activities assoclated with gaming authorized
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by this Act which may be a violatlon of Fed-
eral law.
COMMISSION FUNDING

Sge. 18, (a)(1) The Commisslon shall es-
tablish a schedule of fees to be pald to the
Commisslon annually by each class II
gaming activity that is regulated by this
Act,
(2)(A) The rate of the fees imposed under
the schedule established under paragraph
(1) shall be—

{1} no less than 0.5 percent nor more than
2,6 percent of the first $1,600,000, and

(1) no more than 6 percent of amounts In
excess of the firat $1,500,000,
of the gross revenues from each activity reg-
ulated by this Act.

{B) The total amount of all fees Imposed
during any fiscal year under the schedule
established under paragraph (1) shall not
exceed $1,600,000,

{3) The Commilssion, by a vote of not less
than three of fts members, shall annually
adopt the rate of the fees authorized by this
section which shall be payable to the Com-
mission on a quarterly basls.

(4) Fallure to pay the fees Imposed under
the schedule established under paragraph
(1) shatl, subject to the regulations of the
Commission, be grounds for revocation of
the approval of the Chalrman of any M-
cense, ordinance, or resolution required
under this Act for the operation of gaming.

(6) To the extent thal revenue derlved
from fees Imposed under the schedule estab-
lished under paragraph (1) are not expend-
ed or committed at the close of any fiscal
year, such surplus funds shail be credited to
each gaming actlvilty on a pro rata basis
against such fees Imposed for the succeed-
Ing year.

(8) For purposes of this section, gross rev-
enues shall constitute the annual total
amount of money wagered, less any
amounts pald out as prizes or paid for prizes
awarded and less allowance for amortlzation
of capltal expendltures for structures.

(b)1) The Commission, in coordination
with the Secretary and in conjunction with
the fiscal year of the United States, shall
adopt an annual budget for the expenses
and operation of the Commisslon,

{2) The budget of the Commission may In-
clude a request for appropriations, as au.
thorized by section 19, in an amount egual
the amount of funds dertved from assess-
ments authorized by subsectlon (a) for the
fiseal year preceding the fiscal year for
which the appropriation request is made.

(3) The request for apprepriations pursu-
ant to paragraph (2) shall be subject to the
approval of the Secretary and shall be In-
cluded as a part of the budget request of the
Department of the Interlor.

AUTHORIZATION OF APPROPRIATIONS

Sec. 19. (a) Subject to the provisions of
section 18, there are hereby authorized to
be appropriated such sums as may be neces-
sary for the eperation of the Commission.

(b) Notwithstanding Lthe provisions of sce-
tion 18, there are hereby authorized to be
approprlated nol to exceed $2,000,000 to
fund the operation of the Commission for
each of the fiscal years beglnning Oclober 1,
1988, and Oclober 1, 1889.

GAMING ON LANDS ACQUIRED AFTER ENACTMENT
OF THIS ACT

Sec. 20. (a) Excepl as provided In subsee-
tion (b), gaming regulated by this Act shall
not be conducted on lands acquired by the
Secretary In trust for the benefit of an
Indian tribe after the date of enactment of
this Act unless—
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(1) such lands are located within or con-
tlguous to the boundaries of the reservatlon
of the Indlan tribe on the date of enactment
of this Act; or

(2) the Indian tribe has no reservation on
the date of enactment of this Act and—

(é\) suech lands are located In Oklahoma
and—

(1) are within the boundarles of the Indlan
tribe’s former reservation, as defined by the
Secretary, or

(1) are contiguous to other land held In
trust or restricted status by the Unlted
States for the Indlan tribe in Oklahoma; of

(B) such lands are located In a State other
than Oklahoma and are within the Indlan
tribe's last recogmized reservation within the
State or States within which such Indian
tribe {8 presently located.

(b)(1) Subsection (a) will not apply when—

(A) the Secretary, after consullation with
the Indian tribe and appropriate State and
local offielals, Including officlals of other
nearby Indian tribes, determines that a
gaming establishment on newly acquired
lands would be in the best interest of the
Indian tribe and Its members, and would not
be detrimental to the surrounding commu
nity, but only {f the Governor of the State
in which the gaming activity is to be con.
ducted concurs in the Seeretary's determi
nation; or

(B) lands are taken Into trust as part of-—

(D) & settlement of a land elaim,

(i) the Initial reservation of an Indlan
tribe acknowledged by the Secretary under
the Federal acknowledgment process, or

(il) the restoration of lands for an Indlan
tribe that is restored to Federal recognition,

(2) Subsection (a) shall not apply to—

(A) any lands Involved in the trust pell
tion of the St. Croix Chippewa Indians of
Wisconsin that [s the subject of the action
filed in the United States District Court for
the District of Columbia entitled St Crofx
Chippéwa Indians of Wisconsin v. Uniled
States, Civ, No. 86-2218, or

(B) the interests of the Mlccosukee Tribe
of Indlans of Florlda In approximately 25
contiguous acres of land, more or less, In
Dade County, Florida, located within one
mile of the Intersection of State Road Num-
bered 27 (also known as Krome Avenue) and
the Tamlami Trall. .

(3) Upon request of the governing body of
the Miccosukee Tribe of Indians of Florids,
the Secretary shall, notwithstanding any
other provision of law, accept the transfer
by such Tribe to the Secrelary of the inter
ests of such Tribe in the lands described in
paragraph (2)(B) and the Secretary shall de-
clare that such interests are held in trust by
the Secretary for the benefit of such Tribe
and Lthat such Interests are part of the reser-

vation of such Tribe under sections 6 and 7 ¢ j

of the Act of June 18, 1934 (48 Stal. 985; 25
U.S.C. 466, 4867), subject to any encum-
brances and rights that are held at the time
of such transfer by any person or entity
other than such Tribe. The Secretary shall
publish in the Federal Register the legal de-
seription of any lands that are declared held
In trust by the Secretary under this para-
graph. !

(e} Nothing In this scction shall affect or
diminish the authority and responstbility of
the Secretary Lo lake land inlo trust.

td)( 1) The provisions of the Internal Rev-
enue Code of 1086 (including sectlons 1441,
3402(q), 6041, and 60601, and chapter 35 of
such Code) concerning the reporting and
withholding of taxes with respect lo the
winnings from gaming or wagering oper-
atlons shall apply to Indian gaming oper-
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ations conducted pursuant to this Act, or
under a Tribal-State compact entered into
under section 1:(d)3) that is in effect, In
the same manner as such provisions apply
to State gaming and wagering operations,

(2) The provislons of this subsection shall
apply nolwithstanding any other provision
of law enacted before, on, or after the date
of enactment of this Act unless such other
provision of law specifically cites this sub.
section.

DISSEMINATION OF INFORMATION

Sec. 21, Conslstent with the requirements

of this Act, sections 1301, 1302, 1303 and
< 1304 of title 1B, United States Code, shall
¢ not apply to any gamling conducted by an
Indlan {ribe pursuant to this Act.
SEVERABILITY

Sge. 22. In the event that any section or
provision of this Act, or amendment made
by this Act, is held invalid, It 1s the intent of
Congress that the remaining sections or pro-
vislons of this Act, and amendinenis made
by this Act, shall continue in full force angd
elfect.

CRIMINAL PENALTIES

See. 23. Chapter 53 of title 18, Unifed
States Code, is amended by adding at the
end thereof the following new sections:

“§1166. Gambling in Indian country

“(a) Subject to subsection (¢), for purposes
of Federal law, all State laws pertaining te
the lcensing, regulation, or prohibition of
gambling, including but not limited to crimj.
nal sanctions applicable thereto, shall apply
in Indian country in the same manner and
{0 the same extent as such laws apply else-
where in the State,

“{b} Wheever in Indian country Is guilty
of any act or omission Involving gambling,
whether or not conducted or sanctioned by
an Indian tribe, which, although not made
punishable by any enactment of Congiess,
would be punishable if committed or omit.
ted within the jurisdiction of the State in
which the act or omission occurred, under
the laws governing the licensing, regulation,
or prohibition of gambling In force at the
time of such act or omission, shall be guilty
of & like offense and subject to a lke pun-
{shment.

“{g) For the purpose of this section, the
lerm ‘gambiing’ does not include—

“(1} class I gaming or class II gaming reg.
glaeted by the Indian Gamlng Regulatory

ok, or

(2} class III gaming conducted under a
Tribal-State eompact approved by the Sec.
retary of the Interior ander section 11(dX8)
of the Indian Gaming Regulatory Act that
13 In effect.

*“{d) The Uniled States shall have excly-
sive jurisdiction over griminal prosecutions
of violations of State gambling laws that are
made applicable under this section to Indian
counlry, unless ah Indlan tribe pursuant to
a Tribal-State compact approved by the See-
retary of the Interlor under section $1(dX8)
of the Indian Gaming Regulatory Act, or
under any other provision of Federal law,
hes consented fo the transfer to the State
of eriminal jurisdiction with respect to gam-
bling on the lands of the Indian tribe.

“§1167. Theft from gaming establishments on

Indlan lands

"(a) Whoever abstracts, puriofns, willfulty
misappiies, or takes and carries away with
intent to steal, any money, funds, or other
property of a value of $1,000 or less belong.
Ing to an establishment operated by or for
or licensed by an Indlan tribe pursuant to
an ordinance or resolution approved by the
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National Indian Gaming Commission shall
be fined not more than $100,000 or be im-
prisoned for not more than one year, or
both.

“(b) Whoever abstracts, purloins, willfully
misapplies, or takes and carries away with
intent to steal, any money, funds, or other
property of a value In excess of $1,000 be-
longing to a gaming establishment operated
by or for or Heensed by an Indian tribe pur-
suant to an ordinance or resolution ap-
proved by the National Indian Gaming
Commission shall be fined not more than
$250,000, or imprisoned for not more than
ten years, or both.

“§ 1168, Theft by officers or employers of gaming
establishments on Indian tands

‘“ta) Whoever, being an officer, employee,
or individual licensee of a gaming establish-
ment operated by or for or licensed by an
Indian tribe pursutant to ar ordinance or
resolution approved by the National Indian
Gaming Commission, embezzles, abstracts,
purloins, willfully misapplies, or takes and
carries away with Intent to steal, any
moneys, funds, assets, or oiher property of
such establishinent of a value of $1,000 or
less shall be flned not more than $250,000
and be imprisoned for not more than five
years, or both;

“{b) Whoever, being an officer, employee,
or individual licensee of a gaming establish-
ment operated by or for or licensed by an
Indian tribe pursiant to an ordinance or
resolution approved by the National Indian
Gaming Commission, embezzies, abstracts,
purloins, willfully misapplies, or takes and
carrfes away with intent to steal, any
moneys, funds, assets, or other property of
such estabilshment of a value in excess of
$1,000 shall be fined not more than
$100,000,000 or imprisoned for not more
than twenty years, oy both.”.

CONFORMING AMENDMENT

Sec. 24. The table of contents for chapter
63 of title 18, United States Code, Is amend-
ed by adding at the end thereof the follow-
ing:

*1166. Gambling in Indian country,

*1167, Theft from gaming establishments
on Indian lands,

1168, Theft by officers or employees of
gaming  establishments on
Indian iands.”,

Mr. INOUYE. Mr, President, I move
to reconsider the vote by which the
bill, as amended, was passed.

Mr. EVANS. I move to lay that
motion on the table,

The motion to lay on the table was
agreed to,

EXECUTIVE CALENDAR

Mr. BYRD. Mr. President, I ask the
distinguished Republican leader
whether or not the following calendar
orders on the Executive Calendar have
been cleared on his side; under Inter-
natlonal Banks on page 3, Calendar
Order No. 843, and then the nomina-
tion on page 4, all the neminations on
page 5, and the nomination on page 6.

Mr, DOLE. Yes, each of those nomi-
natiens have been cleared on this side.

Mr., BYRD, Mr. President, I thank
my friend.

I ask unanimous consent that the
Senate go Into executive session to
consider the nominations under new
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reports on page 3 under International
Banks, going through pages 4, 5 and 6,
and that the nominations be consid-
ered en bloc, agreed to en blog, the
motion to reconsider en bloc be laid on
the table, Senators’ statements, if
there be such, be included in the
REecorD at the appropriate places as
though read, and that the President
be immediately notified of the confir-
mation of the nominees, and the
Senate return to legislative session,

The PRESIDING OQFFICER. With-
out objection, it Is so ordered.

The nominations considered and
confirmed en bloc are as follows:

INTERNATIONAL BANKS

W. Allen Wallis, of New York, to be
United States Allernate Governor of the
International Bank for Reconstruction and
Development for a term of five years, and
United States Alternate Governor of the
Inter-American Development Bank for a
term of five years, (Reappeintments).

UNITED NATIONS

Vernon A. Walters, of Florida, o be a
Representative of the Uniled States of
America Lo the Forty-third Sesston of the
General Assembly of the United Nations,

The following-named person to be & Rep-
resentative of the United States of America
to the Forty-third Session of the General
Assembly of the United Nations: Pearl
Bailey, of Arizona.

The following-named person to be an Al-
ternative Representative of the United
States of America to the Forty-third Session
of the General Assembly of the United Na-
tions: Noel Gross, of New Jersey.

The following-named person to be an Al-
ternative Representative of the United
States of Amerifca to the Forty-third Sesston
of the General Assembly of the United Na-
tions: Lester B. Korn, of California.

The following-named person to be an Al-
ternative Representative of the United
States of Amerlca to the Forty-third Session
of the (eneral Assembly of the United Na-
tions; Hugh Montgemery, of Virginia.

Patricia Mary Byrne, of Ohlo, to be an Al-
ternative Representative of the United
States of America to the Porty-third Session
of the General Assembly of the United Na-
tions.

The following-named persons to be Repre.
sentatives and an Alternative Representa-
tive of the United States of Ameriea {o the
Forty-third Session of the General Assem-
bly of the United Natlons:

Representatives:

Rudy Boschwiiz, Unjted States Senator
from the State of Minnesota,

Christopher J. Dodd, United States Sena-
tor from the State of Connecticut,
Alternate Representative:

Schneler, of New York.

INTERNATIONAL ATOMIc ENERGY AGENCY

Joseph F. Salgade, of Californta, to be the
Representative of the United States of
America to the Thirty-second Session of the
General Conference of the International
Atomic Energy Agency.

Lando W. Zech, of Virginia, to be an Alter-
native Representative of the United States
of Amerlca to the Thirty-second Sesslon of
the General Conference of the Internation-
al Atomic Energy Agency,

The following-named person to be an Al-
ternative Representative of the United
States of America to the Thirty-second Ses-

Arthur



