United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
Pacific Regional Office

INRIPIY RIER TO : 2800 Cottage Way

Sacramento, California 95825

AUG 21 2075

NOTICE OF DECISION

CERTIFIED MAIL-RETURN RECEIPT REQUESTED ~ 7013 2630 0001 55576094

Honorable Robert Smith

Chairman, Pala Band of Luiseno Mission Indians
35008 Pala Temecula Road

PMB - 50 ,

Pala, CA 92059

Dear Chairman Smitlg:

This is our Notice of Decision for the application of the Pala Band of Luiseno Mission Indlans to .
have the below—described property accepted by the United States of America in trust for the Pala
Band of Luiseno Mission Indians of the Pala Reservation.

The.land referred to herein is situated in the State of California, County of San Diego, and is
described as follows:

PARCEL P: (APN: 110-240-01)

THE SOUTHWEST QUARTER OF THE SOUTHWEST QUARTER OF SECTION TWENTY-SEVEN,
TOWNSHIP NINE SOUTH, RANGE TWO WEST, IN THE COUNTY OF SAN DIEGO, STATE OF
CALIFORNIA, SAN BERNARDINO MERIDIAN.

PARCEL Q: (APN: 110-090-10 & 11)

THE SOUTH HALF OF THE SOUTHEAST QUARTER; THE SOUTH HALF OF THE SOUTHWEST
QUARTER; ALL THAT PORTION OF THE NORTHWEST QUARTER OF THE SOUTHWEST
QUARTER, LYING SOUTHERLY OF THE PUBLIC ROAD RUNNING WESTERLY FROM PALA
TO OCEANSIDE, KNOWN AS OLD ROAD SURVEY NO. 120, AS SAID ROAD SURVEY NO. 120,
AS SAID ROAD WAS LOCATED ON SEPTEMBER 24, 1890, IN SECTION TWENTY-EIGHT,
TOWNSHIP NINE SOUTH, RANGE TWO WEST, SAN BERNARDINO MERIDIAN; EXCEPTING
THEREFROM THAT PORTION OF SAID SOUTHWEST QUARTER, DESCRIBED AS FOLLOWS:
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COMMENCING AT A POINT ON THE WESTERN LINE WHERE SAID PUBLIC ROAD CROSSES
SAID LINE; THENCE RUNNING EAST, 312 FEET; THENCE SOUTH 312 FEET; THENCE WEST
312 FEET; THENCE NORTH 312 FEET TO THE POINT OF COMMENCEMENT. ALSO
EXCEPTING THEREFROM THE FOLLOWING DESCRIBED PROPERTY: ALL THAT PORTION
OF THE WEST HALF OF THE SOUTHWEST QUARTER AS FOLLOWS:

COMMENCING ON THE WEST LINE OF SAID WEST HALF OF THE SOUTHWEST QUARTER
AT A POINT WHERE THE PUBLIC ROAD, AS SAME WAS LOCATED AND ESTABLISHED ON
THE GROUND ON MAY 13, 1887, CROSSES SAID LINE; THENCE SOUTH 312 FEET TO THE
TRUE POINT OF COMMENCEMENT; THENCE EAST 256 FEET TO A POINT; THENCE SOUTH
170 FEET TO A POINT; THENCE WEST 256 FEET TO A POINT; THENCE NORTH 170 FEET TO
THE TRUE OF POINT OF COMMENCEMENT.

ALSO EXCEPTING THEREFROM THE FOLLOWING:

THAT PORTION OF THE NORTHWEST QUARTER OF THE SOUTHWEST QUARTER OF
SECTION 28, T.9 S, R. 2 W, SB.B. & M., LYING SOUTHERLY OF THE PUBLIC ROAD
RUNNING WESTERLY FROM PALA TO OCEANSIDE, KNOWN AS OLD ROAD SURVEY NO. .
120, AS SAID ROAD WAS LOCATED ON SEPTEMBER 24, 1890, INCLUDED WITHIN THE
FOLLOWING DESCRIBED PARCEL OF LAND: :

BEGINNING AT A POINT ON THE EAST LINE OF SAID NORTHWEST QUARTER OF THE
SOUTHWEST QUARTER, DISTANT THEREON N.0°26'54" E., 783.91 FEET FROM A 1-1/2 INCH
CAPPED PIPE MARKED "1/16", SET FOR THE SOUTHEAST CORNER OF SAID NORTHWEST
QUARTER OF THE SOUTHWEST QUARTER, SAID POINT ALSO BEING DISTANT THEREON,
S.0°26'54" W., 584.42 FEET FROM A TWO INCH IRON PIPE SET FOR THE NORTHEAST .

CORNER OF SAID NORTHWEST QUARTER OF THE SOUTHWEST QUARTER, WHICH POINT

IS ENGINEER'S STATION 527+76.40 ON THE CENTER LINE OF THE DEPARTMENT OF
PUBLIC WORKS' SURVEY, MADE IN 1950, BETWEEN BONSALL AND PALA, ROAD XI-SD-
195-B; THENCE ALONG SAID EAST LINE, S. 0°26'54" W., 60.52 FEET; THENCE LEAVING SAID
EAST LINE ALONG A LINE PARALLEL WITH AND DISTANT 60 FEET SOUTHEASTERLY, AT
RIGHT ANGLES, FROM THE CENTER LINE OF SAID DEPARTMENT OF PUBLIC WORKS'
SURVEY, S. 82°54' W., 31.25 FEET; THENCE ALONG A TANGENT CURVE TO THE LEFT WITH
A RADIUS OF 740 FEET, THROUGH AN ANGLE OF 37°11'10", A DISTANCE OF 480.27 FEET;
THENCE 8. 45°42'50" W. 217.97 FEET; THENCE LEAVING SAID PARALLEL LINE, N.44°17'10"
W., 60.00 FEET TO A POINT WHICH BEARS N. 60°27'58" E., 756.99 FEET FROM AN "X" ON A
ROCK LEDGE MARKED "1/4 - 1/4" SET FOR THE SOUTHWEST CORNER OF SAID
NORTHWEST QUARTER OF THE SOUTHWEST QUARTER OF SAID SECTION 28, SAID POINT
BEING ENGINEERS' STATION 520+00 ON THE CENTER LINE OF SAID DEPARTMENT OF
PUBLIC WORKS' SURVEY; THENCE CONTINUING N. 44°17'10" W., 60.00 FEET; THENCE
ALONG A LINE PARALLEL WITH AND DISTANT 60 FEET NORTHWESTERLY AT RIGHT
ANGLES, FROM THE CENTER LINE OF SAID SURVEY, N.45°42'50" E. 217.97 FEET; THENCE
ALONG A TANGENT CURVE TO THE RIGHT WITH A RADIUS OF 860 FEET, THROUGH AN
ANGLE OF 37°11'10", A DISTANCE OF 558.16 FEET; THENCE NORTH 82°54' E., 47.17 FEET TO
A POINT ON SAID EAST LINE; THENCE ALONG SAID < LINE, S. 0°26'54' W., 60.52 FEET TO
THE POINT OF BEGINNING.

PARCEL R: (APN: 110-160-08, 12, 14, 15 & 16)



THE NORTH HALF OF THE NORTHWEST QUARTER AND THE NORTH HALF OF THE
NORTHEAST QUARTER OF SECTION THIRTY-THREE, TOWNSHIP NINE SOUTH, RANGE
TWO WEST, IN THE COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, SAN BERNARDINO
MERIDIAN.

The subject property consists of eight parcels totaling 367.89 acres more or less, commonly
referred to as Assessor’s Parcel Numbers: 110-240-01, 110-090-10, 110-090-1 1, 110-160-08,
110-160-12, 110-160-14, 110-160-15, and 110-160-16. Note: The total acreage is consistent with
the Bureau of Indian Affairs; GIS Cartographer’s Legal Description Review dated September 19,
2009. The parcels are located along the San Luis Rey River south of SR 65, approximately seven
miles east of Interstate 15 in north San Diego County. The property lies immediately south of the
Rancho Luna Mia property, which is held in Trust by the United States for the Tribe, and forms
most of the parcel’s north boundary. The property is contiguous to the Pala Reservation.

- The Pala Band’s goal is to manage natural resources and to protect tribal sovereignty, self-

determination, and to plan, implement and monitor viable ecosystem based on all tribal
resources. The Band proposes no change in land use or ground disturbing activity, while
keeping the existing uses of the land. ' '

Federal Law authorizes the Secretary of the Interior, or his authorized representative, to acquire
title on behalf of the United States of America for the benefit of tribes when such acquisition is
authorized by an Act of Congress and (1) when such lands are within the consolidation area; or
(2) when the tribe already owns an interest in the land; or (3) when the Secretary determines that
the land is necessary to facilitate tribal self-determination, economic development, or tribal

- housing. In this particular instance, the authorizing Act of Congress is the Indian Land
Consolidation of 1983 (25 U.S.C. § 2202). The applicable regulations are set forth in the Code
of Federal Regulations (CFR), Title 25, INDIANS, Part 151, as amended. This land acquisition
falls within the land acquisition policy as set forth by the Secretary, of the Interior.

The Pala Reservation was originally established on December 27, 1875 by Executive Order.

Pursuant to 25 U.S.C. § 478, the Secretary held such an election for the Tribe on December 15,
1934, at which the majority of the Tribe’s voters voted to reject the provisions of the Indian
Reorganization Act of June 18, 1934. See Ten Years of Tribal Government Under LR.A, United
States Services, 1947, at Interior’s website at .
http://www.doi.gov/library/internet/subject/upload/Haas-Ten Years.pdf. The Secretary’s act of
calling and holding this election for the Tribe informs us that the Tribe was deemed to be “under
Federal jurisdiction” in 1934. The Haas List tribes are considered to be under federal jurisdiction
in 1934, See, Shawano County, Wisconsin v. Acting Midwest Regional Director, BIA, 53 IBIA 62
(February 28, 2011) and Stand Up for California, etal, v. U.S. Department of Interior v. North
Fork Rancheria of Mono Indians, 919 F. Supp. 2d 51 (January 29, 2013), the District Court for
District of Columbia.

On February 20, 2014 by certified mail, return receipt requested, we issued notice of and sought
comments regarding the proposed fee-to-trust application from the California State
Clearinghouse, Office of Planning and Research; Mr. Daniel Powell, Legal Affairs Secretary,
Office of the Governor; Sara Drake, Deputy Attorney General, State of California; Office of the
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Honorable Senator Diane Feinstein; U.S. House of Representatives, 52™ District; San Diego
County Assessor; San Diego County Treasurer and Tax Collector; County of San Diego, Office
of the Chief Administrative Officer; San Diego County Sheriff’s Department; San Diego County
Department of Public Works; Department of Planning and Land Use; Jack Wood, Fallbrook
Planning Board; Barona Group of Capitan Grande Band; Campo Band of Mission Indians;
Ewiiaapaayp Band of Kumeyaay Indians; Jamul Indian Village; La Jolla Band of Luiseno
Indians; La Posta Band of Mission Indians; Los Coyotes Band of Cahuilla & Cupeno Indians; .
Manzanita Band of Mission Indians; Mesa Grande Band of Mission Indians; Pauma Band of
Mission Indians; Pechanga Band of Mission Indians; Rincon Band of Mission Indians; San
Pasqual Band of Mission Indians; Santa Ysabel Band of Mission Indians; Sycuan Band; and the
Viejas Band of Mission Indians. Regular Mail: Inaja-Cosmit Band of Mission Indians and
Superintendent, Southern California Agency.

In response to our notification, we received the following comments:

1. Letter dated March 13, 2014 from the County of San Diego, Assessor/Recorder/County
Clerk providing information on the assessed value and property tax information on the
subj ect property.

2. Letter dated March 19, 2014 from the State of California Native American Heritage
Commission stating that they have no objections.

3. Letter dated March 28, 2014 from the County of San Diego, Planning and Development
Services, which states:

Annual amount of property taxes currently levied on the subject property.

o The annual loss of property taxes totaling $40,654.78 annually will be further
compounded based on the assessed value of the property projected in future years. In
addition, this application in combination with other approved or pending application for
local tribal nations has a cumulative fiscal impact on the County.

Any special assessments and amounts thereof that are currently assessed against the property

in support of your organizations.

o The loss of tax revenue that is collected for serval agencies may affect public services in
 the area. Tax revenues are currently collected for the County General Fund, the County
Library, Bonsall Union Elementary, Fallbrook Union High, Palomar Community
College, County Office of Education, Educational Revenue Augmentation Fund, Palomar
Pomerado Health Care District, county Vector Control, County Street Lighting, the San
Luis Rey Municipal Water District and the Upper San Luis Rey Resource Conservatlon
District;

e Itisnot clear whether the Tribe intends no future change in land use or only no change
for as long as it chooses to keep the existing uses of a commercial nursery and a youth
camp. Once the property is transferred into trust, the County will lose land use regulatory
authority over all future development, and the California Environmental Quality Act
(CEQA) will no longer apply;




The County provides the following concerns regarding potential impacts to County plans and
programs:

Zoning

o The proposed properties are designated by the General Plan for low density residential
use (one dwelling unit per 40 acres. The properties are zoned for agricultural use except
for approximately half of parcel 110-160-08 (20 acres) which is zoned S82 (extractive
uses are permitted such as mining, quarrying or oil extraction).

Biological Impacts

e Transferring the parcels in trust would remove approximately 367.89 acres from the
North County Plan Area (NC Plan) and the Pre-Approved Mitigation Area (PAMA). The
loss would be detrimental to the NC Plan because it would remove a section of the San
Luis Rey River and its associated habitat from the PAMA. Future unregulated
development could fragment the PAMA by separating the uplands, south of the fee-to-
trust parcels, from the river. Loss of these parcels from the NC Plan PAMA would
eliminate the County’s ability to ensure that habitat connectivity and wildlife movement
remain along the river;

¢ Though there are no projects associated with the fee-to-trust transfer, future development
next to the river would likely be agriculture and residential uses as is much of the Pala
Reservation. Development of these parcels would constrain access to the river for native
animal species and may introduce exotic species into the riparian habitat and the nearby
native upland habitats, which would cause habitats to degrade. Measures to protect the
native habitats should be developed and enforced. All wetlands should be avoided and
preserved onsite and should contain wetland buffers of an appropriate size to protect the

- environmental and functional habitat values of the wetland;

e The site appears to contain sensitive habitats and several species that should be
prioritized for protection. ; _

e Prior to any habitat impacts, surveys should be completed to detect the presence or
absence of sensitive, rare and endangered plant animal species on the site;

Agriculture
o The subject property is located in a County-designated agricultural preserve and contains

a commercial nursery. If this use is displaced, a Local Agricultural Resource Assessment
model should be completed to determine the importance of the lost agucultural resources
and appropriate mitigation measures should be taken

Groundwater Resources ,

¢ Under the San Diego County Groundwater Ordinance, low density residential uses in this
area require a minimum lot size of between five and eight acres per dwelling unit. Prior
to any other more intensive development, well-interference analysis would be conducted
to evaluate potential impacts on the nearest offsite well users.

Hydrology/Water Quality
e Future development on the proposed FTT property may generate hydrological and/or
water quality offsite impacts on adjacent County lands and the San Luis Rey River;
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Water Resource Impacts would be considered significant if development:

Violates any water quality standards or waste discharge requirements, crates new sources
of polluted runoff, or otherwise substantially degrades water quality;

Substantially depletes groundwater supplies or interferes substantially with groundwater
recharge;

Places within a watercourse or 100-year flood hazard area structures which would impede
or redirect flood flows, or otherwise substantially alter the existing drainage pattern of the
site or area;

Substantially increases the rate or amount of surface runoff in a manner which would
result in flooding on site/off site;

Results in or is subject to damage from inundation of mudflow;

Results in substantial erosion or the loss of topsoil;

Places housing within a 100-year flood hazard area as mapped on a federal Flood Hazard
Boundary or Flood Insurance Rate Map; and

Exposes people or structures to a significant risk of loss, injury or death involving
flooding.

Flood Control

The Federal Emergency Management Agency (FEMA) and County-mapped San Luis
Rey River runs through most of the parcels. Any future development would be subject to
all federal floodplain/floodway regulations.

Mineral Resources

Approximately 254 acres of the parcels have been designated as Mineral Resource Zone =~

2 (MRZ-2) by the State of California. Parcels are given an MRZ-2 designation when
there are significant minerals present or where it is judged there is a high likelihood that
they exist.

Traffic/Transportation

Based on the proximity of the existing Pala Casmo Spa Resort to the parcels proposed for
acquisition, increased development and expansion of resort related activities could be
accomplished once the land is taken into trust. Expansion of existing and/or related uses
could significantly increase traffic and may result in 51gmﬁcant impacts on Pala Road
(SR-76) and regional roadways;

Transfer of the parcels into trust would eliminate the County’s ability to collect revenue
sources, such as the Transportation Impact Fee (TIF), which are utilized to maintain -
public roadways;

If future development occurs that is not consistent with the County’s General Plan,
potentia] traffic impacts should be analyzed; and :

Future road improvements should include a 10-foot wide decomposed granite pathway on
the south side of SR-76. This proposed pathway is included in the Pala Pauma
Community Trails Plan and is part of the County-wide interconnected trails plan.

Unanticipated Impacts

The County opposes the expansion of tribal lands without appropriate mitigation for the
community from resulting impacts.



Cumulative Fiscal Impact
* Significant cumulative impacts on the County should be analyzed bas part of any BIA
application that proposed to acquire land currently under the jurisdiction of the County.

By letter dated April 9, 2015, the Pala Band’s response for the County of San Diego
JSollows each concern below.

Annual amount of property taxes currently levied on the subject property.

* San Diego Planning and Development Services ("San Diego") objects generally to the
Tribe’s proposed acquisition, noting the San Diego County Board of Supervisors'
resolutions of March 29, 1994 and November 1, 2000 opposing all "additional lands into
trust” for tribes within the area of San Diego's jurisdiction;

* The County speculates about potential development projects that are neither

- contemplated nor proposed as part of the subject acquisition;

 The Bureau need not indulge in the speculative "analysis" suggested by San Diego.

Both the Interior Board of Indian Appeals and the federal courts have held that the
Bureau, in evaluating a trust land acquisition request, need only evaluate the purpose(s)
Jor which the subject property is proposed to be used. 25 C.F.R.00208 151.10(c)
(requiring that the Secretary consider "the purposes for which the land will be used "),
Shawano County, Wisconsin v. Acting Midwest Regional Director, 53 IBIA 62, 79 (2011)
(tribe decides intended use of potential trust lands, and Bureau evaluates tribe's request
to accept land into trust in context of tribe's stated intended use); accord South Dakota v,

U.S. Dep't of Interior, 314 F.Supp.2d 935, 943-44 (D.S.D. 2004). The Bureau need not - - -

consider potential uses which are merely speculative. See City of Lincoln City v. U.S.
Dep't of Interior, 229 F.Supp.2d 1109, 1124 (D. Or. 2002) (the Secretary need not
consider speculative future uses of the land); ’ o ’

® The Tribe has clearly stated that its proposal includes no change in the land use of the
Salesian Property and no ground-disturbing activity;

© The Bureau need only consider the actual and current, not speculative or cumulative, tax
loss that would result from acquisition of the Salesian Property in trust. See 25 CF.R. §
151.10(e) (requiring that the Bureau consider "removal of the land from the tax rolls" in
reviewing a trust land acquisition request); South Dakota v. U.S. Dept. of Interior, 314 F.
Supp. 2d 935, 945 (D.S.D. 2004) ("A reasonable interpretation of section 151.10(e) is
that the Secretary must consider the impact of removing the land from the tax rolls at the
time the application is filed."); South Dakota, County of Charles Mix v. Acting Great
Plains Regional Director, 49 IBIA 84, 106-07 (2009);

 The Tribe is cognizant of the fact that acceptance of the Salesian Property in trust will
result in property tax losses for San Diego County. Still, the annual loss of a de minimus
portion! of San Diego's annual property tax revenue does not justify denial of the Tribe's

' For the fiscal year ending June 30, 2014, San Diego County reported an annual property tax revenue of
$627,709,000, and property tax receivable amount of $104,080,000, totaling $731,789,000. See County
of San Diego Basic Financial Statements (June 30, 2014), available at
http://www.sandiegocounty.gov.pdf. The annual property taxes for the Salesian Property represents less
than .00006% of the County's annual property tax revenue.
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request, particularly in light of the Tribe's significant fiscal contributions to and within
San Diego County;,

The Tribe is one of the largest employers in San Diego County, purchases many of the
goods and services used in its governmental and economic development activities from
local vendors, makes sizable contributions to state and county coffers through its gaming
compact with the State of California, and perhaps more importantly, the Tribe makes
very significant philanthropic contributions with the County through the Pala Community
Giving Program (amounting to over $650,000 in 2013 alone — nearly 16 times the taxes
collected on the Salesian Property),;

Recipients of funds through the Pala Giving Program include several educational, sports,

and local community programs;

These contributions far outweigh the loss in annual property tax revenues that would
result from the acquisition of the Salesian Property in trust.

Any special assessments and amounts thereof that are currently assessed against the -

property in Support of your organizations.

Several of the agencies identified by San Diego as receiving funds through special
assessments were recipients of grant funding through the Pala Giving Program;

The Tribe notes that it already provides services to the Salesian Property that are
normally provided by local governments. For example, the Pala Fire Department —
which is wholly owned, operated and funded by the Tribe — provides fire suppression
and emergency services to the Salesian Property and surrounding community. The
Department was established in 1978, and today employs 30 full-time suppression
personnel and 15 reserve firefighters. The Department currently runs 3 fire engines, 2°
water tenders, 3 command vehicles, and 2 trucks. The Department covers an area
approximately 21 miles in size, providing fire suppression and emergency services on
approximately 13,350 acres and to a population of roughly 650 people. Notably, the
Department has entered into several mutual aid agreements with local fire protection
districts. Indeed, the Tribe's extensive efforts to provide fire protection and emergency
services extend to areas that are within San Diego's jurisdiction and responsibility. The
value of these services far eclipses the value of the government services currently

- provided to the Salesian Property by San Diego.

Zoning

Land use at the Salesian Property will not change, existing uses (previously approved by
the County) will continue, and no ground-disturbing activity will occur;

Biological Impact

The National Environmental Polzcy Act ( "NEPA "), the Endangered Species Act ("ESA"),
and the Clean Water Act ("CWA") — will continue to protect on-site environmental

~ resources after the Property is placed in trust for the Tribe;

The County's website indicates that the Draft NCMSCP has remained "in development"
(ie., draft form) for several years. The document is neither final nor approved;




o The County's own informational materials make it clear that property designated
"PAMA" is not subject to mandatory preservation or restoration.” Rather, the "PAMA"
designation establishes "mitigation ratios" designed to "favor developing outside the
PAMA and mitigating inside the PAMA." The Tribe has not proposed "developing"
inside the PAMA. Therefore, the value of the PAMA will not be affected.

e The Draft NCMSCP area encompasses 294,849 acres.®> The Property constitutes
approximately one-tenth of one percent of that total;

 The Property will remain subject to the ESA, which protects endangered species and
their habitats. The Property will also remain subject to other Jederal environmental laws

(including NEPA and the CWA) which protect additional rare and sewsitive species about
which the County has expressed concern;

Agriculture
© The Tribe has conducted due diligence in preparation for a Phase 1 environmental site

assessment, and the Bureau will complete a Phase I prior to the land going into trust for
the Tribe;

Groundwater Resources, Hydrology/Water Quality and Flood Control

e FExisting gfoundwaz‘er, hydrology, water quality, and flood control will be unaffected
because no ground disturbing activity or change in land use is proposed;

The property will remain subject to federal environmental law, including federal
Sloodplain and floodway requirements.. Among other things, federal environmental law
ensures protection of water resources and determines the significance of any potential
impacts thereto,

Traffic/Transportation ,

© The Tribe has not proposed any development of the Salesian Property. On the contrary,
the Tribe has repeatedly stated that it does not have any plans to change the Property's
current uses;

o The Tribe has not proposed or planned any expansion of the Pala Casino Spa Resort. As
the County is surely aware, any such expansion would be subject to the environmental
impact assessment requirements of the Tribe's gaming compact with the State of
California (among other requirements).”; .

o As asovereign entity, the Tribe is not subject to San Diego's Transportation Impact Fee;

o CEQA does not apply to the proposed trust acquisition;

2 See "North County Plan -- Frequently Asked Questions" available at
http://www.sandiegocounty.gov/dplu/mscp/docs/NCPlan_FAQs.pdf .

® See hitp://www. sandiegocounty.govicontent/sdc/pds/mscp/NCMSCP  Overview.html.
* See Tribal-State Gaming Compact between Pala Band of Mission Indians and the State of Caln‘orma
Section 10.8, available at http://www.cgcc.ca.gov/documents/compacts. pdf.
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 No road improvements are required, planned, or contemplated as part of the proposed
trust acquisition. Therefore, the decomposed granite paz‘hway referenced by the County
is not relevant,

As stated in the Tribe's application, the Tribe has no plans to change the current use of the
Salesian Property and is not proposing to engage in any new ground-disturbing activities on
the Property. Instead, existing land uses (a commercial nursery and a camp) will continue.
As such, the use is consistent with the County's zoning of the property. The proposed
acquisition does not contemplate any action that would affect habitat connectivity, wildlife
movement, existing habitat (and species, agriculture resources, existing groundwater,
hydrology, water quality, flood control, existing mineral resources, existing roads and
streets. Additionally, the trust acquisition will not cause impacts related to incompatible
uses, traffic generation, groundwater capacity, biological resources, or infrastructure.

The Bureau need only consider the impacts of the proposed land acquisition, not the
cumulative impacts resulting from acéuisition of other lands within San Diego County for the
Tribe or other tribes. Shawano County, Wisconsin v. Acting Midwest Regional Director, 53
IBIA 62, 80 (2011);

. Letter dated March 28, 2014 from the Department of Fish and Wildlife, which states:

San Diego County Draft North County Multiple Species Conservation Program (DNCMSCP)

e The proposed action would remove 367 acres of land from the Pre-Approved Mitigation . . .

Area (PAMA), in an area along San Luis Rey River that is surrounded by existing
conserved federal and local lands, and contains several sensitive species;

e The fee-to-trust documentation should disclose that the proposed parcels are identified
with being in the PAMA for the County’s Draft North County Multiple Species
Conservation Program (DNCMSCP);

o The documentation should include an analysis of how the proposed annexation may
potentially conflict with DNCMSCP including effects on existing conserved open space,
fragmentation habitat, and direct/indirect effects to sensitive spe01es and wildlife
movement corridors; »

¢ Concerns with the incremental loss of PAMA lands from these annexations and how they
may affect preserve assembly and habitat connectivity in the forthcoming NCMSCP;

o Concerns of the annexation of these properties could affect the County’s ability to
assemble the preserve in this area, including; (1) providing an east-west link along San
Luis Rey river through this area connecting areas within the Lower San Luis Rey River
area (Subunit 19), and (2)constraining the north-south connection to the foothills and
Mount Olympus areas (Subunit 3) to the north and Keys Creek area (Subunit 21) to the
south;

Conserved Lands ‘k
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The Department requests that the project documentation be updated to include an analysis
of how the proposed annexation may result in potential conflicts with the existing
conserved open space and other similar land uses in the area;

Habitat and Species

Request that the documentation fully disclose of any potential impacts to sensitive
habitats and species (including ESA and/or CESA listed species);

For any mitigation planning, the Department requests that habitat and/or species impacts
from the annexation property and any related future development be mitigated in the
same area and located to help maintain wildlife connectivity;

Wildlife Corridors

The Departments concerns for this area is preserving regional and local east-west
connectivity between undeveloped and public lands along the San Luis Rey River Valley
and Gregory Mountain foothills and providing connections to the Mount Olympus area to
the north and Keys Creek to the South;

The Department believes that if the proposed property is further developed (or existing
uses expand) in the future, could undermine regional conservation planning efforts by
creating an incompatible land use that may significantly impact the areas listed in the
above point. This could result in direct and/or indirect biological impacts, such as habitat
fragmentation; detrimental edge effects from residential landscaping, lighting, drainage,
domestic pets, uncontrolled access, and an increase in traffic;

Recommend that any future development be located in areas that have the least long-term
biological value and be designed in a manner that is consistent with the DNCMSCP

- preserve design;

Recommend appropriate mitigation (including posmble land exchange) consistent with
the DNCMSCP; and

For this annexation (and future proposals), the Department recommends that the project
documentation include a policy that would limit annexations and nay related :
development (if absolutely necessary) to existing developed areas with little or no
habitat/species value that are located outside of (and setback from) the PAMA.

By letter dated April 9, 2015, the Pala Band’s response to the Department of Fish and
Wildlife are as follows:

The Tribe has not proposed any development of the Salesian Property. On the contrary,
the Tribe has repeatedly stated that it does not have any plans to change the Property's
current uses. The Bureau need only address environmental impacts that are reasonably
foreseeable; there is no requirement to address possibilities that are merely speculative.
See City of Lincoln City v. U.S. Dep't of Interior, 229 F.Supp.2d 1109, 1124 (D. Or.
2002);

Because the Tribe has not proposed any change of land use or ground-disturbing activity,
existing habitat, including habitat connectivity, nearby "existing and anticipated
conserved lands and species will be unaffected. Mitigation is neither necessary nor
appropriate;
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The County's website indicates thaz‘ the Draft NCMSCP has remained "in development"
(i.e., drafi form) for several years.” The document is neither Jinal nor approved;

The County's informational materials indicate z‘hat property designated "PAMA" is not
subject to mandatory preservation or restoration.’ Rather, the "PAMA" designation
establishes "mitigation ratios" designed to "favor developing outside the PAMA and
mitigating inside the PAMA." The Tribe has not proposed "developing" inside the
PAMA. Therefore, the value of the PAMA will not be affected.

The Draft NCMSCP area encompasses 294,849 acres.” The Property constitutes
approximately one-tenth of one percent of that total; and

CDFW's comment letter makes reference to the protection of "existing and anticipated
conserved lands" that are "associated with" (i. e serve as mitigation for) development
projects permitted and approved by the County.® The reference appears to confirm that
the need to conserve and protect San Diego County's remaining sewnsitive habitats is

~ attributable to decades of irresponsible land use decision-making by the County, not to
any fee-to-trust decision-making by the Bureau or the Tribe. Under these circumstances,
CDFW's concerns about preserving County land use authority are entirely misplaced.
The Property will remain subject to federal environmental law (including NEPA, the
ESA, and the CWA), which ensures environmental protection and the mitigation of
environmental impacts, protecting the habitats, species, and resources about which the
CDFW has expressed concern;

CDFW's "recommendation" that the Tribe be subject to the County's conservation
planning efforts is entirely inappropriate. The Tribe is a separate sovereign. Just as

CDFW is not bound by the State of Arizona's policies on endangered speczes tribal trust

land is not subject to the County's land use authority;

It bears repeating that the need to conserve and protect San Diego County's remaining
sensitive habitats and species is attributable to decades of irresponsible land use
decision-making by local governments, not to any fee-to-trust decision-making by the
Bureau or the Tribe. The Tribe understands (and shares) CDFW's general interest in
preserving species and habitats for future generations. But that general interest provides
no valid basis for rejecting or conditioning the specific trust acquisition proposed here.
See, e.g., City of Lincoln City v. United States Dep't of Interior, 229 F. Supp. 2d 1109,
1124 (D. Or. 2002) (no authority to acquire trust property conditionally).

. Letter dated April 15, 2014 from the State of California, Department of Justice, which

states:

Appropriate Environmental Due Diligence Must be Proposed, Mandatory Planning

Completed, and Conservation Measures Adopted

® See hitp://www.sandiegocounty.gov/content/sdc/pds/mscp/NCMSCP news-events.html. -

® See "North County Plan - Frequently Asked Questions" available af
. http://www.sandiegocounty.gov/dplu/mscp/docs/NCPlan FAQS.pdf .

7 See http://www.sandiegocounty.gov/content/sdc/pds/mscp/NCMSCP Overview.html .

% See, 6. g., CDFW at 2 (referring to "the County's Warner Ranch development").
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The State opposes the approval of the Trust Acquisition at this time on the ground that
the Application fails to contemplate the federally mandated environmental review
process, federally required planning, and appropriate conservation measures;

Prior to consideration of the Trust Acquisition, the Band must at least propose the
appropriate environmental review. The transfer of jurisdiction is a final agency action
under the National Environmental Policy Act (42 U.S.C. § 4321 et seq., hereafter NEPA).
(See Anacostia Watershed Society v. Babbitt (1994) 871 F. Supp. 475.)

Contrary to the NEPA requirements, there is no indication in the NOA or the Application
that the Band plans the necessary environmental due diligence in connection with the
transfer;

All of the parcels are either adjacent to, or are traversed by the San Luis Rey River.
Furthermore, the parcels are within the Distinct Population Segment boundary area of the
federally listed endangered Southern California Steelhead Trout (Oncorhynchus mykiss
irideus);

Concerned that if the parcels are accepted into Trust, alterations to the riverbed and its
tributaries by the Band could occur and there would be no recourse to restore passage for
the Steelhead;

The Band’s jurisdiction over the river and its tributaries could result in the State’s
inability to work with San Diego County and the federal government to effectively
protect critical habitat for this federally listed endangered species;

Contrary to the requirements of NEPA, the Application does not propose an
environmental assessment to evaluate the impact of the proposed transfer of jurisdiction
on the habitat for the species;

- The parcels are located within a Multiple Spemes Conservation Program (MSCP)

planning area and are proposed MSCP preserve to be designated pursuant to the Natural
Community Conservation Planning Act (Fish & G. Code, § 2800 et séq.)., and to be
administered by San Diego County together with the California Department of Fish and
Wildlife, and the United States Fish and Wildlife Service;

Nine different endangered and sensitive species of flora and fauna are listed;

The state is concerned that the Trust Acqulsmon would complicate the establishment of
the proposed MSCP preserve encompassing the parcels;

The Application does not include any discussion of the Band’s alternative to the proposed
preserve nor does the Application provide any details of the Band’s proposed
management to maintain important habitat;

The Application does not propose an environmental assessment to evaluate the 1mpact of
the proposed transfer of jurisdiction of this critical habitat;

25 C.F.R. 151.11(c) requires the submission of a business plan detailing the economic
benefit to a tribe of a proposed economic activity where, as here, some of the parcels at
issue are not contiguous to the Band’s existing “reservation”;

If the Trust Acquisition is approved, the approval should be contingent on the inclusion
of appropriate management restrictions to ensure that the parcels are managed in
accordance with existing State and County directives for resource protection that are
already in place or planned for the parcels; and
The approval should be contingent on the Band entering into cooperative agreements
with the State and County to provide continued evaluation and management of the critical
habitat. An example, in 2012 the Sycuan Band of the Kumeyaay Nation entered into an
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agreement ceding approximately 608 acres to a conservation entity for the land to be
managed exclusively for conservation purposes from a total of approximately 1,966 acres
originally proposed to be taken into trust. Similar measures should be adopted in this
instance prior to any decision regarding approval of the Trust Acquisition.

By letter dated April 9, 2015, the Pala Band’s response to the State of California,
Department of Justice is as follows:

Environmental Review — NEPA Compliance

NEPA is a procedural statute that does not dictate particular results. See, e.g.,
Robertsonv. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989). NEPA's
procedural requirements apply to federal agency decision-making, not to the conduct of
applicants for federal approvals. The Bureau, not the Tribe, has the discretion to
determine the most appropriate level of environmental review under NEPA. In fact, it
would be zmproper Jor the Tribe's application to, (purport to) specify the "environmental
review process" that the Bureau must take;

Under the Bureau's procedures for implementing NEPA, fee-to-trust acquisitions that do
not propose any change in land use are categorically excluded from further review (i.e.,
the preparation of an E4 or an EIS). The Tribe's proposed trust acquisition does not
involve any change in land use. Nor, for that matter, has the Tribe proposed any ground-
disturbing activity. Current uses of the Property (a commercial nursery and a youth
camp) will remain unaltered. Accordingly, it would be appropriate for the Bureau to
determine that the proposed trust acquisition is categorically excluded from further
NEPA review,

The scope of a NEPA analysis is bounded by the concept of reasonable féreseeabilily. An .

environmental impact that is reasonably foreseeable must be identified and evaluated; on
the other hand, there is no requirement to address possibilities that are merely
speculative. The Tribe has repeatedly stated that it has no plans to change the current
use of the Salesian Property, and the Bureau is not required to speculate about what
other uses might occur in the future in order to comply with NEPA. Rio Arriba, New
Mexico Board of County Commissioners v. Acting Southwest Regional Director, 38 IBIA
18, 22 (2002),
The State has not identified any statute or regulation requiring l‘he Tribe to affirmatively
"propose the appropriate environmental review." The Tribe is not aware of any such
statute or regulation;
To date, the Tribe has submitted to the Bureau a biological resources assessment and a
hazardous materials survey. An updated Phase I environmental site assessment will be
completed before the Property is taken into trust. This is more than enough to satisfy the
Tribe's responsibilities under relevant fee-to-trust regulations and guidance. See, e.g., 25
C.FR §151.10(h); 516 DM 6, appendix 4; 602 DM 2;

San Luis Rey River

Federal environmental law (including NEPA, the ESA, and the CWA, each of which

protects the San Luis Rey River and associated habitat) will continue to apply after the

Property is acquired in trust. As the State candidly admits, federal agencies are actively
"working toward the recovery” of Southern California Steelhead Trout;
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o Although the Tribe is a separate sovereign, it is willing to work collaboratively, on a
government-to-government basis, with the County, State, and Federal governments. The
State has presented no reason to believe otherwise; ‘

¢ For decades, the Tribe has fought to protect the San Luis Rey River and its tributaries
against damage from projects such as the County-approved Gregory Canyon dump.
There is no basis for the State's (apparent) belief that the Tribe will interfere with efforts
fo protect the River, . }

® Under the Bureau's procedures for implementing NEPA, fee-to-trust acquisitions that do
not propose any change in land use are categorically excluded from further review (i.e.,
the preparation of an E4 or an EIS). The Tribe's proposed trust acquisition does not
involve any change in land use. Nov, for that matter, does it include any development or
other ground-disturbing activity. Current uses of the Property (a commercial nursery
and a youth camp) will remain unaltered. Accordingly, it would be appropriate for the
Bureau to determine that the proposed trust acquisition is categorically excluded from
further NEPA review, :

o To date, the Tribe has submitted to the Bureau a biological resources assessment and a
hazardous materials survey. An updated Phase I environmental site assessment will be
completed before the Property is taken into trust. This is more than enough to satisfy the
Tribe's responsibilities under relevant regulations and guidance. See, e.g., 25 C.F.R. §
151.10(h); 516 DM 6, appendix 4, 602 DM 2.

Multiple Species Conservation Program

 The Tribe has not proposed any development of the Salesian Property. On the contrary,
the Tribe has repeatedly stated that it does not have any plans to change the Property's
current uses. The Bureau need only address environmental impacts that are reasonably
Jforeseeable; there is no requireinent to address possibilities that are merely speculative.
See City of Lincoln City v. U.S. Dep't of Interior, 229 F.Supp.2d 1109, 1124 (D. Or.
2002). ‘ '

® Because the Tribe has not proposed any change of land use or ground-disturbing activity,
existing habitat (including habitat connectivity) and species will be unaffected by the
trust acquisition; "Management restrictions" are neither necessary nor appropriate;

© The County's website indicates that the Draft NCMSCP has remained "in development”
(i.e., draft form) for several years.” The document is neither Jinal nor approved.

»  The County's informational material makes it clear that property designated "PAMA" is
not subject to mandatory preservation or restoration.’’ Rather, the "PAMA" designation
establishes "mitigation ratios” designed to "favor developing outside the PAMA and
mitigating inside the PAMA." The Tribe has not proposed "developing” inside the
PAMA. Therefore, the value of the PAMA will not be affected;

® The Draft NCMSCP area encompasses 294,849 acres. The Property constitutes
approximately one-tenth of one percent of that total;

° See http://www.sandiegocounty.gov/content/sdc/pds/mscp/NCMSCP  news-events.himl.
1% See "North County Plan - Frequently Asked Questions" available at
http://www.sandiegocounty.gov/dplu/mscp/docs/NCPlan FAQs.pdf .
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o The Property will remain subject to federal environmental laws (including NEPA, the
CWA4, and the ESA) protecting the habitats, species, and resources about which the State
has expressed concern,

© The State's assertion that the Tribe will somehow interfere with efforts to preserve
sensitive species or habitats are both unsupported and inappropriate. Although the Tribe
is a separate sovereign, it has always been willing to work collaboratively, on a
government-to-government basis, with other jurisdictions;

o Contrary to the State's contentions, the Bureau need not consider each separate
assessor's parcel separately in making a contiguity determination; instead, the Bureau
considers the proposed trust parcels as a whole, evaluating whether the property as a
whole (not each "tax" parcel separately), is contiguous to the reservation. See, e.g., _
Preservation of Los Olivos and Preservation of Santa Ynez v. Pacific Regional Director,
58 IBIA 278, 331 (2014) (upholding Regional Director’s determination that proposed
Irust property was contiguous to reservation, where property consisted of 7 separate tax
parcels, and a portion of the southwest boundary of the property as a whole was
contiguous fo the reservation);

o The State's comment that the Tribe should be required to enter into an agreement similar
to that entered into by the Sycuan Band of the Kumeyaay Nation and the County of San
Diego is inappropriate, and misconstrues the nature and intent of that agreement.
Importantly, that agreement was an intergovernmental agreement entered into
exclusively by the Sycuan Band and San Diego County, the Bureau was not a party to the
agreement, nor was the agreement required as a condition to approval of a fee-to-trust
application submitted by Sycuan. Instead, as the terms of the agreement clearly state, the

purpose of the agreement was, in pertinent part, to. mitigate for off-reservation impacts -

resulting from development contemplated as part of the proposed trust acquisition; ,
secure the County's non-o%?posiz‘ion Jor the proposed acquisition; and, vacate certain
existing title restrictions.”! Further, unlike the subject application, the Sycuan Band's
application contemplated significant development, including: a combined outdoor events
center/RV spaces development to be managed as part of the Band's gaming operation;
Jifiy new homes in three separate development areas; pow wow grounds for the Band's
annual Traditional Gathering and Pow Wow Event; a secondary access road to provide
Jor controlled access to and from the Band's Reservation, and relocation of an existing
Equestrian Center. Here, there are no reasonably foreseeable impacts requiring
mitigation that would result from approval of the Tribe's request, as the Tribe has not
proposed any development of the Salesian Property;

® It bears repeating that the need to conserve and protect San Diego County's remaining
sensitive habitats and species is attributable to decades of irresponsible land use
decision-making by local governments, not to any fee-to-trust decision-making by the
Bureau or the Tribe. The Tribe understands (and shares) the State's general interest in
preserving species and habitats for future generations. But that general interest provides
no valid basis for rejecting or conditioning the specific trust acquisition proposed here.

" See County of San Diego Approval of Intergovernmental Agreement (January 9, 2011 (sic)), available
at hitp://www.standupca.org/off-reservation-gaming/contraversial-applications-in-
process/sycuan/BLSycuan%20Agreement.01.02.12.pdf.
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See, e.g., City of Lincoln City v. United States Dep't of Interior, 229 F. Supp. 2d 1109,
1124 (D. Or. 2002).

Pursuant to 25 CFR 151.10, the following factors were considered in formulating our decision:
(1) the need of the tribe for additional land; (2) the purposes for which the land will be used; 3)
impact on the State and its political subdivisions resulting from the removal of the land from the
tax rolls; (4) jurisdictional problems and potential conflicts of land use which may arise; (5)
whether the Bureau of Indian Affairs is equipped to discharge the additional responsibilities
resulting from the acquisition of land in trust status; (6) the extent to which the applicant has
provided information that allows the Secretary to comply with 516 DM 6, appendix 4, National

. Environmental Policy Act Revised Implementing Procedures, and 602 DM 2, Land Acquisitions;
Hazardous Substances Determinations. Accordingly, the following analysis of the application is
provided.

Factor 1 - Need for Additional Land

An Executive Order of December 27, 1875 set aside land for this Reservation and Executive
Orders of May 3, 1877 and July 24, 1882 restored portions to public domain. An Act of May 27,
1902 appropriated $100,000.00 for purchase of land in Southern California for Mission Indians
(32 Stat. 257 c. 888). An Act of March 31, 1903 permitted use of part of the $100,000.00
appropriated above for removing the Indians to the purchased land (32 Stat. 999 c. 994).

The Pala Reservation was issued a trust patent on February 10, 1893, for lands described as: The.
S1/2NE1/4 of Section 33; NW1/4N'W1/4 and NE1/4NE1/4 of Section 34, Township 9 South,
Range 2 West, San Bernardino Meridian, California, containing 160.00 acres. The Pala Band of
Mission Indians is a federally recognized Indian Tribe and is organized under its “Articles of
Association” that were adopted on August 15, 1959 and approved by the Assistant Secretary on
November 6, 1960, as amended July 3, 1961, November 27, 1973, March 11, 1974 and October
2, 1980. :

While the United States currently holds approximately 11,592 acres more or less of land in trust
for the Tribe, a large portion of their land base is of a mountainous rocky terrain with elevations
ranging from 330 feet to 550 feet above mean sea level, surrounded by foothills of the Palomar
Mountain range and within a major flood zone and terrace of the San Luis Rey river and its
tributaries; Pala Creek and Trujillo Creek. Much of the land is owned in a pattern which leads to
inefficient housing sites for their tribal members, limits future economic development and self-
determination of the Pala Band of Mission Indians.

The parcels are requested to be acquired by the United States in trust for the Pala band of
Mission Indians to promote, enhance, and achieve the maximum degree of self-governments,
self-sufficiency and self-determination in all tribal affairs. The Pala Band exerts their continued
recognition and treatment as sovereigns to protect the rights of their tribal members and their
land. Sovereignty is an internationally recognized power of a nation to govern itself, Treaties
were agreements between sovereigns that granted peace, alliances, trade, and land rights to the
newcomers. Tribal Governments used treaties to confirm and retain such rights as the sovereign
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rights of self-government, fishing and hunting rights and jurisdictional rights over their lands.
Treaties did not, as is commonly assumed, grant rights to Indians from the United States. Tribes
ceded certain rights to the United States and reserved rights they never forfeited.

The Band’s ability to exercise governmental authority over the lands and its uses, and to protect
it for future generations, will promote the health, welfare, and social needs of its members and
their families. '

It is our determination that the Pala Band has established a need for additional lands to protect
the environment and preserve the reservation.

Factor 2 - Proposed Land Use

Currently the Salesian parcels consist of widely variable terrain, including flood plain areas of
the San Luis Rey River and the steep, heavily vegetated foot of Gregory Mountain. The northern
portion is occupied by a commercial nursery. Several buildings and structures are located in the
southwest corner. These buildings make up a non-operational Pala Rey Youth Camp and
Retreat, which includes a kitchen/mess hall, chapel, swimming pool, and six dormitory cabins.

The Pala Band proposes no change in land use or ground disturbing activity as part of the fee-to-
trust request. For the foreseeable future, the Band intends to continue the existing uses of the
lands. .

Factor 3 — Impact on State and Local Government’s Tax Base

Parcels accepted into federal trust status are exempt from taxation and would be removed from
the County’s taxing jurisdiction. In the 2014-2015 tax years, the total tax assessed on the subject
parcels was $40,654.78. During the comment period, County of San Diego, Land Use and
Environmental Group indicated adverse impacts would result from the removal of the subject
parcel from the tax rolls. The Tribe responded to the comments in letter dated April 9, 2015.
The Pala Band of Mission Indians and its seven business entities is one of the larger employees
in northern San Diego County. As such, the Pala Band makes significant positive overall
economic distribution in San Diego County.

Transferring the subject property into trust will not have a significant impact on the State of
California or San Diego County’s tax revenue because the amount of property taxes assessed on
these parcels is small in comparison to the County’s annual property tax revenue.

It is our determination that no significant impact will result from the removal of this property
from the county tax rolls given the relatively small amount of tax revenue assessed on the subject
parcel and the financial contributions provided to the local community by the Tribe through
employment and purchases of goods and services.
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Factor 4 - Jurisdictional Problems and Potential Conflicts of Land Use Which May Arise

The Tribe does not anticipate that any significant jurisdictional conflicts will occur as a result of
transfer of the Salesian property into trust. The Pala Band of Mission Indians is prepared to
assume jurisdiction over the lands. The property is contiguous and compact, thereby facilitating
the Band’s successful governance and minimizing potential impacts to the state and local

governments.

The land presently is subject to the full civil/regulatory and criminal/prohibitory jurisdiction of -
the State of California and San Diego County. Once the land is accepted into trust and becomes
part of the Reservation, the State of California will have the same territorial and adjudicatory
jurisdiction over the land, persons and transactions on the land as the State has over other Indian
counties within the State. Under 18 U.S.C. § 1162 and 28 U.S.C. § 1360 (P.L. 83-280), except
as otherwise expressly provided in those statutes, the State of California would retain jurisdiction
to enforce its criminal/prohibitory law against all persons and conduct occurring on the land.

Factor 5 - Whether the Bureau of Indian Affairs is equipped to discharge the additional
responsibilities resulting from the acquisition of the land in trust status

Acceptance of the acquired land into Federal trust status should not impose any additional
responsibilities or burdens on the BIA beyond those already inherent in the Federal trusteeship
over the existing Pala Reservation. All emergency medical and fire protection services will
continue to be provided by the Pala Tribal Fire Department, centrally located in the Pala Village.

This acquisition anticipates no change in land use; and therefore, any additional responsibilities |

resulting from this transaction will be minimal.

Factor 6 — The extent to which the applicant has provided information that allows the Secretary
to comply with 516 DM 1-7, National Environmental Policy Act Revised Implementing
Procedures, and 602 DM 2, Land Acquisitions: Hazardous Substances Determination

In accordance with Interior Department Policy (602 DM 2), we are charged with the
responsibility of conducting a site assessment for the purposes of determining the potential of,
and extent of liability from hazardous substances or other environmental remediation or injury.
The record includes a negative Phase 1 “Contaminant Survey Checklist” dated July 17,2015,
reflecting that there were no hazardous materials or contaminants.

National Environmental Policy Act Compliance

An additional requirement that has to be met when considering land acquisition proposals is the
impact upon the human environment pursuant to the criteria of the National Environmental
Policy Act of 1969 (NEPA). The BIA’s guidelines for NEPA compliance are set forth in the
Bureau of Indian Affairs Manual (59 IAM). The proposed action herein has been determined not
to require the preparation of either an Environmental Assessment (EA) or an Environmental
Impact Statement (EIS). A Categorical Exclusion requires a qualifying action in this case, 516
DM 10.51, Land Conveyance and Other Transfers, where no immediate change in land use is
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planned. A Categorical Exclusion for the acquisition for the subject property was approvéd by
this Agency on July 5, 2007, and compliance with NEPA has been completed.

Conclusion

Based on the foregoing, we at this time issue notice of our intent to accept the subject real
property into trust. The subject acquisition will vest title in the United States of America in trust
for the Pala Band of Luiseno Mission Indians of the Pala Reservation in accordance with the
Indian Land Consolidation Act of January 12, 1983, (25 US.C. §2202).

Should any of the below-listed known interested parties feel adversely affected by this decision,
an appeal may be filed within thirty (30) days of receipt of this notice with the Interior Board of
Indian Appeals, U.S. Department of the Interior, 801 N. Quincy St., Suite 300, Arlington,

. Virginia 22203, in accordance with the regulations in 43 CFR 4.310-4.340 (copy enclosed).

Any notice of appeal to the Board must be signed by the appellant or the appellant’s legal
counsel, and the notice of the appeal must be mailed within thirty (30) days of the date of receipt
of this notice. The notice of appeal should clearly identify the decision being appealed.

If possible, a copy of this decision should be attached. Any appellant must send copies of the
notice of appeal to: (1) the Assistant Secretary of Indian Affairs, U.S. Department of Interior
1849 C Street, N.W., MS-3071-MIB, Washington, D.C. 20240; (2) each interested party known
to the appellant; and (3) this office. Any notice of appeal sent to the Board of Indian Appeals
must certify that copies have been sent to interested parties. If a notice of appeal is filed, the
Board of Indian Appeals will notify appellant of further appeal procedures. If no appeal is
timely filed, further notice of a final agency action will be issued by the undersigned pursuant to
25 CFR 151.12(b). No extension of time may be granted for filing a notice of appeal.

If any party receiving this notice is aware of additional governmental entities that may be
affected by the subject acquisition, please forward a copy of this notice to said party or timely
provide our office with the name and address of said party.
Sincerely,
K

Reglo Du'ector

Enclosure:
43 CFR 4.310, et seq.

ce: Distribution List
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DISTRIBUTION LIST
cc: BY CERTIFIED MAIL — RETURN RECEIPTS REQUESTED TO:

California State Clearinghouse (10 copies) - 7013 2630 0001 5557 5813
Office Planning and Research

P.O. Box 3044

Sacramento, CA 95814

Mr. Joe Dhillon - 7013 2630 0001 5557 5820
Senior Advisor for Tribal Negot1at10ns
Office of the Governor

State Capitol Building, Suite 1173
Sacramento, CA 95814

Ms. Sara J. Drake, Deputy Attorney General 7013 2630 0001 5557 5837
State of California

Department of Justice

P.O. Box 944255

Sacramento CA 94244-2550

U.S. Senator Dianne Feinstein — 7013 2630 0001 5557 5844 -
331 Hart Senate Office Building
Washlngton DC 20510

U.S. House of Representatives - 7013 2630 0001 5557 5851
52" District

1870 Cordell Court, Suite 206

El Cajon, CA 92020

San Diego County Assessor - 7013 2630 0001 5557 5868
600 Pacific Highway, Suite 103
- San Diego, CA 92101

San Diego Treasurer & Tax Collector - 7013 2630 0001 5557 5875
- 1600 Pacific Highway, Suite 162
San Diego, CA 92101-2474

County of San Diego - 7013 2630 0001 5557 5882
Office of the Chief Administrative Officer

1600 Pacific Highway, Room 209

San Diego, CA 92101

San Diego County Sheriff’s Department - 7013 2630 0001 5557 5899

P.O. Box 939062
San Diego, CA 92193-9062
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San Diego County Department of Public Works - 7013 2630 0001 5557 5905
5510 Overland Avenue, Suite 410
San Diego, CA 92123

Department of Planning and Development Services - 7013 2630 0001 5557 5912
5510 Overland Ave. Suite 310
San Diego, CA 92123

Jack Wood- 7013 2630 0001 5557 5929
Fallbrook Planning Board

3191 Los Verdes Drive

Fallbrook, CA 92028

Chairperson — 7013 2630 0001 5557 5936
Barona Reservation .

1095 Barona Rd.

‘Lakeside, CA 92040

Chairperson - 701322630 0001 5557 5943
Campo Band of Mission Indians »
36190 Church Rd., Suite 1

Campo, CA 91906

Chairperson - 7013 2630 0001 5557 5950
Ewiiaapaayp Band of Kumeyaay Indians
4054 Willows Road

Alpine, CA 91901

Chairperson - 7013 2630 0001 5557 5967
Jamul Indian Village

P.O. Box 612

Jamul, CA 91935

Chairperson - 7013 2630 0001 5557 5974
La Jolla Band of Luiseno Indians

22000 Highway 76

Pauma Valley, CA 92061

Chairperson - 7013 2630 0001 5557 5981
La Posta Band of Mission Indians

8 Crestwood Road, Box 1

Boulevard, CA 91905
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Chairperson - 7013 2630 0001 5557 5998

Los Coyotes Band of Cahuilla & Cupeno Indians
P.O. Box 189

Warner Springs, CA 92086

Chairperson - 7013 2630 0001 5557 6001
Manzanita Band of Mission Indians

P.O. Box 1302

Boulevard, CA 91905

Chairperson - 7013 2630 0001 5557 6018
Mesa Grande Band of Mission Indians
P.O. Box 270

Santa Ysabel, CA 92070

Chairperson - 7013 2630 0001 5557 6025
Pauma Band of Mission Indians

P. O. Box 369

Pauma Valley, CA 92061

Chairperson — 7013 2630 0001 5557 6032
Pechanga Band of Mission Indians

P.O. Box 1477

Temecula, CA 92593

Chairperson - 7013 2630 0001 5557 6049
Rincon Band of Mission Indians

1 West Tribal Road ‘

Valley Center, CA 92082

Chairperson — 7013 2630 0001 5557 6056
San Pasqual Band of Mission Indians
P.O. Box 365

Valley Center, CA 92082

Chairperson - 7013 2630 0001 5557 6063
Santa Ysabel Band of Mission Indians
P.O.Box 130 L
Santa Ysabel, CA 92070

Chairperson — 7013 2630 0001 5557 6070
Sycuan Band of Mission Indians

1 Kumeyaay Court

El Cajon, CA 92019
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Chairperson - 7013 2630 0001 5557 6087
Viejas (Baron Long) Band of Mission Indians
P.O. Box 908

Alpine, CA 91903

Regular Mail:

Chairperson - Fax

Inaja-Cosmit Band of Mission Indians

2005 S. Escondido Blvd.

Escondido, CA 92025

Superintendent, Southern California Agency, BIA
1451 Research Park Drive, Ste. 100

Riverside, California 92507-2154

Email:

Assistant Secretary- Indian Affairs
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Excerpt - Title 43, Code of Federal Regulatioms

Office of the Secretary, Interior

8tate specifically and concisely the
grounds upon which it is based.

(b) Notice; burden of proof. The OHA
deciding official will, upon receipt of a
demand for hearing, set a time and
blace therefor and must mail notice

thereof to all parties in interest not

less than-30 days in advance; provided,
however, that such date must be set

" after the expiration of the 60-day pe-

riod fized for the filing of the demand

" for hearing as provided in §4.305(2). At

the hearing, each party challenging the
tribe’s claim to purchase the interests
in question or the valuation of the in-
terests as set forth in the valuation re-
-port will have the burden of proving his
or her position.

(¢} Decision after hearing; avpeal.
Upon -.conclusion of the hearing, the
OHA deciding official will issue & deci-
sion which determines all of the issnes
including, but not limited to, a jude-
ment establishing the fair market
‘yalue of the interests purchased by the
tribe, including any adjustment thereof

-made necessary by the surviving

.8pouse’s decision to reserve a life es-
‘tate in one-balf of the interests. The
decision must specify the.right of ap-

beal to the Board of Indian Appeals

within 60 days from the date of the de-~
-giglon in aeccordance with §§4.310
[fhrough 4.323, The OHA deciding offi-
cial must lodge the complete record re-
lating to the demand for hearing with
the title plant as provided in §4.236(b),
furnish a duplicate record thereof to
the Superintendent, and mail a netice

- :of such action together with a copy of

the. decision to each party in interest,
§4.306 Time for payment.

A tribe must pay the full fair market .

value of the interests purchased, as set
forth in the valuation report or as de-
termined after hearing in accordance
with §4.305, whichever is applicable,
within 2 years from the date of dece-
dent’s death or within 1 year from the
date of notice of purchase, whichever
comes later.

307" Title.

on payment by the tribe of the in-
purchased, the Superintendent
ssue a certificats to the OHA de-

fficial that this has been done
s-‘therewith such documents in

§4.310

support thereof as the OHA deciding of-
ficial may require. The OHA deciding
official will then issue an order that
the United States holds title to such
interests in trust for the tribe, lodge.

the complete record, including the de- '

cision, with the title plant as provided
in §4.236(b), furnish a duplicate record
thereof to the Superintendent, and
mail a notice of such action together
with a copy of the decision to each
party in interest. )

§4.308 Disposition of income.

During the pendency of the probate
-and up to the date of transfer of title
to the United States in trust for the
tribe in accordance with §4.307, all in-
come received or accrued from the land
interests purchased by the tribe will be
credited to the estate. .

Cross REFERENCE: See 25 CFR part 2 for |
procedures for appeals to Area Directors ande '

o the Commissioner of the Burean of Indian"’

GENERAL RULES APPLICABLE TO PRO-

S_ON PEAL B =

TERTOR. BOARD OF INDIAN APPEALS ;

~SOURCE: 66 FR 67656, Dec. 31, 2001, unless

- otherwise notsd.

§4.310 Documents.

{a) Filing. The effective date for. filing
a potice of appeal or other document
with the Board during the course of an
appeal is the date of mailing or the
date of personal delivery, except that a
motion for the Board to assume juris-

diction over an appeal under 25 OFR -

2.20(¢e) will be effective the date it is re-
ceived by the Board.

(b) Service. Notices of .appeal and
pleadings must be served on all parties
in interest in any proceeding before the
Interior Board of Indian Appeals by the
party filing the notice or pleading with
the Board, Service must be accom-

" plished upon personal delivery or mail-

ing. Where a party is represented in an
appeal by an attorney or other rep-
resentative anthorized under 43 CFR
1.3, service of any document on the at-
torney or representative is service on
the party. Where a party is represented
by more than one attorney, service on
-any one attorney is sufficient. The cer-
tificate of service on an attorney or
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representative must include the name
of the party whom the attorney or rep-
resentative represents and indicate
that service was made on the attorney
or representative.

(€) Computation of time for filing and
service. Except as otherwise provided by
law, in computing any pericd of time
prescribed for filing and serving a doe-
ument, the day upon which the deci-

gion or document to be appealed or an--

swéred was served or the day of any
other event after which a designated
period of time begins to run is not to
be included. The lagt day of the period

8o computed is to be included, unless it

is a Saturday, Sunday, Federal legal
holiday, or other nonbusiness day, in
which event the period runs until the

end of the next day which is not a Sat-

urday, Sunday, Federal legal holiday,
or other nonbusiness day. When the
time prescribed or allowed is 7 days or

less, intermediate Saturdays, Sundays, -

Federal legal holidays, and other non-
business days are excluded in the com:
putation. )

(d) Extensions of time. (1) The time for
filing or serving any document except a

notice of appeal may be extended by

the Board. -

(2) A request to the Board for an ex-
tension of time ‘must be filed within
the time originally allowed for filing.

(3) For good cause the Board may
grant an extension of time on ifs own
initiative. -

(e} Retention of docwments. All docu-
ments received in evidence at a hearing
or submitted for-the record in any pro-

ceeding before the Board will be re-.

tained with the official record of the
proceeding. The Board, in its discre-
tion, may permit the withdrawal .of
original documents while a case is
pending or affer a decision becomes
final upon conditions as required. by
the Board.

§4.811 Briefs on appeal.

(a) The appellant may file an opening
brief within 30 days after receipt of the
notice of docketing. Appellant must
serve coples of the opening brief upon
all interested parties or counsel and
file a certificate with the Board show-
ing service upon thenamed parties. Op-
posing parties or counsel will have 30
days from receipt of appellant’s brief
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%o file answer briefs, copies of which
must be served upon the appellant .or
counsel and all other parties in inter-

est. A certificate showing service of the.

answer brief upon all parties or counsel
must be attached to the answer filed
with the Board.

(b) Appellant may reply to an an-. °

swering brief within 15 days' from its
receipt. A certificate showing service
of the reply brief upon all parties or
counsel must be attached to the reply

filed with the Board. Except by special . ':

permission of the Board, no .other
briefs will be aliowed on appeal.

(c) The BIA is considered an inter-

ested party in ‘any proceeding before

the Board. The Board may request that

the BIA submit a brief in any case be-
fore the Board.
(@) An original only of each docu-

ment should be filed with the Board. .

Documents should not be bound along
the side. :
{e) The Board may also specify a date

-on or before which a brief is due. Un-

less expedited briefing has been grant-

ed, such date may not be less than the, .
appropriate period of tiine established o

in this section. :
§4.312 Decisions.

Decisions of the Board will .be made

in writing and will set forth findings of

fact and conclusions of law. The deci- -

sion may adeopt, modify, reverse or set
aside any proposed finding, conclusion,
or order of a BIA-official or an OHA de-
ciding official. Distribution of deci-
sions must be made by the Board to all
parties concerned. Unless otherwise
stated in the decision, rulings by the
Board are final for the Department and
must be given immediate effect. '

§4.3183 Amicus Curiae; intervention;

joinder motions.

(a) Any interested person or Indian
tribe desiring to interveme or to join
other parties or to appear as amicus
curiae or to obtain an order in an ap-
peal before the Board must apply in

-writing to the Board stating the

grounds for the action sought. Permis-
sion to intervene, to join parties, to ap-
pear, or for other relief, may be grant-
ed for purposes and subject to.limita-
tions established by the Board. This
section will be liberally construed.
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(b) Motions to intervene, to appear as
amicus curiae, to join additional par-
ties, or to obtain an order in an appeal
pending before the Board must be
served in ‘the same manner as appeal
briefs,

'§4.314 Exhaustion of administrative
remedies.

(a) No decision of an OHA deciding
official or a BIA official, which at.the
time of its rendition is subject to ap-
- Dbeal to the Board, will be considersd

final so as t6 constitute agency action
subject to judicial review under 5
U.S.C. 704, unless made effective pend-
ing decision on appeal by order of the
Board;

(b) No farther appeal w1].l lie within "

the Department from a decision of the
Board.

(c) The filirig of a petition for recon-
sideration' is not required to exhaust
administrative remedies.

$4.315 Reconsideration.

-(a) Reconsideration of a decision of
the Board will be granted only in ex-
traordinary circumstances. Any party
to the decision may petition for recon-
sideration. The petition must be filed
with the Board within 30 days from the
date of the decision and must contain a
detailed statement of the reasons why
Teconsideration should be granted.

(b) A party may file only one petition
for reconsideration. . -

(c) The filing of a petition will not
stay the effect of any decision or order
and will not affect the finality of any
decision or order for purposes of judi-
cial review, uniess so ordered by the
" Board, - ‘

§4.316 Remands from courts.

Wkhenever any matter is remanded
from any federal court to0 the Board for
further proceedings, the Board will ei-
ther remand the matter to an OHA de-
- ciding official or to the BJA, or to the
extent the court’s directive and time
limitations - will permit, ‘the parties
will be allowed an opportunity to sub-

mit to the Board a report recom- .

mending procedures for it-to follow to
comply with the court’s order. The
Board will enter special orders gov-
erning matters on remand.

§4.320

84317 Standards of conduct.

() Inquiries about cases. All inguiries
with respect to any matter pending be-
fore the Board must bs made to the
Chief Administrative Judge of the
Board or the administrative judge as-
sighed the matter. ’

(b) Disqualification. An administra--
tive judge may withdraw from a casé in
accordance with standards found in the
recognized canons of judicial ethics if
the judge deems sich action appro-
priate. If, prior to a decision of the
Board, a party files an affidavit of per-
sonal bias or disqualification with sub-
stantiating facts, and the administras«
tive judge concerned does not with-~
draw, the Director of the Office of
Hearings and Appeals will determine-
the matter of disqualification.

§4.318 Scope of review. - v

_ An appeal will be limited to those
issues which were before the OHA: de-
ciding official upon the petition for re-
hearing, reopening, or regarding tribal
purchase of interests, or before the BIA
official on review. However, except as
specifically limited in this part or in
title 26 of the Code of Federal Regula-
tions, the Board will not be limited in
its scope of review and may exercise
the inherent anthority of the Secretary
to correct 2 manifest injustice or error
where appropriate.

APPEALS 'TO THE BOARD OF INDIAN
APPEALS IN PRORATE MATTERS

SOURCE: 66 FR 67656, Dec. 31, 2001, unless
otherwise noted. .

§4.320 Who may appeal. .
(2) A party in interest has. a right to

appeal to the Board from an order of an

OHA deciding official on a petition for

rehearing, a petition for reopening, or

regarding tribal purchase of interests
in a.deceased Indian’s trust estate.

(b) Notice of appeal. Within 60 days
from the date of the decision, an appel-
lant must file a written notice of ap-
peal signed by appellant, appellant's
attorney, or other qualified representa~

‘tive as provided in 43 CFR 1.3, with the

Board of Indian Appeals, Office of
Hearings and Appeals, U.S. Department
of the Interior, 80f North Quincy
Street, Arlington, Virginia 22203. A
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§4.321

statement of the errors of fact and law
upon which the appeal is based must be
included in either the notice of appeal
or in any brief filed. The notice of ap-
peal must include the names and ad-
dresses of parties served. A notice of
appeal nobt timely filed will be dis-
missed for lack of jurisdiction. .

(c) Service of copies of notice of ap-
peal. The appellant must personally de-

Jliver or mail the original notice of ap- -

peal to the Board of Indian Appeals. A
copy must be served upon the OHA de-
ciding official whose decision is ap-
pealed as well as all interested patrties.

The notice. of appeal filed with the-
Board must include a certification that .

service was mede a8 reguired by this

. section.

(d) Action by the OHA deciding offi-
cial; record inspection. The OHA decid-
ing official, upon receiving a copy of
the notice of appeal, must notify the
Superintendent concerned to return
the duplicate record filed under
§§4.286(b) and 4.241(d), or under §4.242(9)
of this part, to the Land Titles and
Records .Office designated under
§4.236(b) of this part. The- duplicate
record must be conformed to the origi-
nal by the Land Titles and Records Of-
fice and will thereafter be available for
inspection  either at the Land Titles
and Records Office or at the office of
the Superintendent. Tn those cases in
which a tramscript of the hearing was
not prepared, the OHA deciding official
will have a franscript prepared which
must be forwarded to the Board within
80 days from receipt of a copy of the
notice of appeal..

[86 FR 67856, Dec. 31, 2001, as amended ‘at 67
FR 4368, Jan. 20, 20021

§4.321 Notice of transmittal of record
on appeal.

The original record on appeal must
be forwarded by the Land Titles and
- Records. Office 0 the Board by cer-
tified mail. Any objection to the record
as constituted must be filed with the
Board within 15 days of receipt of the
notice of docketing issued under §4.332
of this part.

$4.322 Docketing. '

‘The appeal will be docketed by the
Board upon receipt of the administra-
tive record from the Land Titles and

43 CFR Sublifle A (10-1-03 Edifion)

Records Office. All interested parties
as shown by the record on appeal must
be notified of the docketing. The dock-
eting notice must specify the time
within which briefs may be filed and
‘must cite the procedural regulations
governing the appeal.

§4.323 Disposition of the record.

Subsequent to a decision of the.

Board, other than remands, the recorgd
filed with the Board and all doeuments
added during the appeal proceedings,
including any transcripts prepared be-
cauge of the appeal and the Board’s de-
cision, must be forwarded by the Board
to the Land Titles and Records Office

designated under §4.236(b) of this pars.. -
Upon receipt of the record by the Land -

Titles and Records Office, the duplicate
record required by §4.820(c) of this part
must be conformed to the original and
forwarded to the Superintendent con-
cerned. .

APPEALS TO THE BOARD OF INDIAN AP-

PEALS FROM A.'DI\ﬂNISTRATIVE_.ACTIONS

OF OFFICIALS OF THE BUREAU OF IN-
DIAN AFFAIRS: ADMINISTRATIVE RE-
VIEW IN OTHER INDIAN MATTERS NOT
RELATING TO PROBATE PROCEEDINGS

SOURCE: 54 FR 6487, Feb. 10, 1989, unless
otherwise noted.
§4.336 Scope.

{(2) The definitions set forth in 25
CFR 22 apply also to these special

rules. These regulations apply to the B

practice and procedure for: (1) Appeals
to the Board of Indian Appeals from ad-
ministrative actions or decisions of of-
ficials of the Bureau of Indian Affairs

issued under regulations in 25 CFR -

chapter 1, and (2) administrative re-
view by the Board of Indian Appeals of
other matters pertaining to Indians
which are referred to it for exzercise of
review authority of the Secretary or
the Assistant Secretary—Indian Af-
fairs.

(b) Bxcept as otherwise permitted by
the Becretary or the Assistant Sec-
retary—Indian Affairs by special deie-
gation or request, the Board shall not
adjudicate;

(1) Tribal enrollment disputes;
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. (2) Matters decided by the Bureau of
Indian Affairs through exercise of its
discretionary authority; or

(3) Appeals from decisions pertaining

%o final recommendations or actions by
- officials of the.Minerals Management

Service, unless the decision is based on
an interpretation of Federal Indian law
(decisions not so based which arise
from determinations of the Minerals

Management Service, are appealable to .

the -Interior Board of Land Appeals in
accordance with 43 CFR 4.410),

§4:331 Who may appeal.

Any interested party affected by a
final administrative action or decision
of an official of the Bureau of Indian
Affairs issued vunder regulations in title
25 of the Code of Federal Regulations
may appeal to the Board of Indian Ap-
peals, except— .

(@) To. the extent that decisions
which are subject to appeal to a higher
official within the Burean of Indian Af-
fairs must first be appealed to that of-
ficial; ’

(b) Where the decision has been ap-
prroved in writing by the Secretary or

Assistant - Secretary—Indian Affairs

prior to proraulgation; or

"(c) Where otherwise provided by law
or regulation.

§4332 Appeal to the Boar&; how *

fakien; mandatory- time for filing;
preparation _assistance; require-
ment for bond.

(a) A notice of appeal .shall be in
writing, signed hy the appellant or by
his attorney of record or other quali-
fied representative as provided by 43

‘CFR 1.3, and filed with the Board of In-

dian Appeals, Office of Hearings and

“Appeals, U.S. Department of the Inte-
rior, 801 North Quincy Street, "Arling-
.ton, Virginia 22203, within 30 days afser

receipt by the appellant of the decision
from which the appeal is taken. A copy
of the notice of appeal shall simulta~

neously be filed with the Assistant Sec- i

retary—Indian Affairs. As required by

§4.333 of this part, the notice of appeal .

Sent to the Board shall certify that a
copy has been sent to the Assistant
Secretary—Indian Affairs. A notice of
appeal not timely filed shall be dis-
missed for lack of- jurisdiction. A no-
tice of appeal shall include: '

§4.333

(1) A full identification of the case;
- (2) A statement of the reasons for the
appeal and of the relief sought; and

(3) The names and addresses of all ad-

ditional . interested parties, Indian -

tribes, tribal corporations, or groups
having rights or privileges which may

be affected by a change in the decision,

whether or not they participated as in-

terested parties in the earlier pro-

ceedings, i '
(b). In accordance with 25 CFR 2.20(c)

" a notice of appeal shall not be effective

for 20 days from receipt by the Board,
during which time the Assistant Sec-
retary—Indian Affairs mey decide to
review the appesdl. If the Assistant Sec-
retary~Indian Affairs properly notifies
the Board that he has decided to review
the appeal, any documents concerning
the cage filed with the Board shall be
transmitted to the Assistant Sec-
retary—Indian Affairs.

(c) When the appellant is an Indian or
Indian tribe not represented by coun-
sel, the official who issued the decision
appealed shall, upon reguest of the ap-
pellang, render such assistance as is ap-

Dropriate in the preparation of the ap-.......... .

peal.

of an appeal, an appropriate bond may
be required to protect the interest of

-any Indian, Indian tribe, or other par-

ties involved.

[5¢ FR 6487, Feb. 10, 1989, as amended at 67
FR 4368',‘Jan. 36, 2002]

§4.338 Service of notice.of appeal.

-(2) On or before the date of filing of
the notice of appeal the appellant shall
serve a copy of the notice upon each
known interested party, cpon the offi-
cial of the Bureau of Indian Affairs

ifrom whose decision the appeal is .

taken, and mpon the Assistant Sec-
retary—Indian Affairs. The notice of

appeal filed with the Board shall cer-
tify that service was made as required

by this section and shall show the
names and addresses of all parties
served. If the appellant is an Indian or
an Indian tribe not represented by
counsel, the appellant may request the
official of the Burean whose decision is
appealed to assist in service of copies
of the notice of appeal and any sup-
porting documents.
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§4.334

'(b) The notice of appeal will be con-
sidered to-have been served upon the
date of personal service or ma.ilmg.

§4.334 Extensions of time.

Requests for extensions of time .to
file documents may be granted upon a
showing of good cause, except for the
time fixed for filing a notice of appeal
which, as specified in §4.8332 of this
part, may not be extended,

§4.335 garatmn and transmittal of

record official of the Bureaun of
Indi anA%aurs
(a.) Within 20 days after receipt of 2
notice of appeal, or upon notice from
the Board, the official of the Burean of

Indian Affairs whose decision is ap- ..

pealed shall assemble and trapsmit the
record to the Board. The record on ap-
peal ghall include, without limitation,
copies of franscripts of testimony
taken; all original documents, peti-
tions, or applications by which the pro-
ceeding was initiated; 211 supplemental
documents which set forth claims of in-
terested parties; and all documents
upon which all previous declslons were
based. .

(b) The administrative record sha.ll
. include a Table of Contents noting, at
a minimum, inclusion of the following:

(1) The decision appealed from;

(2) The notice of appeal or copy
thereof; and

(3) Certification that the record con-
tains all information and documents
utilized by the deciding official in ren-
dering the decision appealed. .

(c) If the deciding official receives
notification that the Assistant Sec-
retary—lndla.n Affairs has decided to
review the appeal before the adminjs-
trative record is transmitted to the
Board, the administrative record shall
be forwarded to the Assistant Sec~
retary—Indian Affairs rather than to
the Board.

§4.336 Docketing.

An appeal shall be assigned a docket
number by the Board 20 days after re-
ceipt of the notice of appeal unless the
Board has been properly notified that
the Assistant Secretary—Indian Affairs
‘has assumed jurisdiction over .the ap-
. peal.. A mnatice of -decketing -shall. be
sent o all interested -parties as shown
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by the record on appeal mpon receipt of |

the administrative record. Any objec-
tion to the record as constituted shall
be filed with the Board within 15 days

- of receipt of the notice of docketing.

The docketing notice shall specify the
time within which briefs shall be filed,
cite the procedural regulations gov-

erning the appeal and include a copy of - |

the Table of Contents furnished by the
deciding official.

§4.337 Action by the Board.

(a) The Board may make a final deci-
sion, or where the record indicates a
need for further inguiry to resolve a
genuine issue of material fact, the
Board may require a hearing. All hear-
ings shall be conducted by an adminis-
trative law judge of the Office of B’.ea.r-
ings sand Appeals. The Board may, in
its discretion, grant oral argument be-
fore the Board. . .

(b) Where the Board finds that one or
more issues involved in an appeal or a
matter referred to it were decided by
the Bureau of Indian Affairs based
upon the exercise of discretionary au-

" thority committed to the Bureau, and
- the Board has not otherwise been per-

mitted to adjudicate the issue(s) pursu-

ant to §4.830(b) of this part, the Board ..

shall dismiss the appeal as to the
issue(s) or réfer the issue(s) to the As-
sigtant Sécretary—Indian Affairs for
further consideration. ’

§4.338 Submission by administrative
- law judge of proposed findings, con-
clusions and recommended deci-
SlOl‘Z,l-

(a) When an evidentiary hearing pur-
suant to §4.387¢(a) of this part is con-
cluded, the administrative law judge
shall recommend findings of fact and
conclusions of law, stating the reasons
for such recommendations. A copy of
the recommended decision shall be sent
to each party to the proceeding,- the
Burean official involved, and the
Board. Simulteneously, the entire
record of the proceedings, including the
transcript of the hearing before the ad-
ministrative law judge, shall be for-
warded to the Board.

() The administrative law judge

- ghall.advise the parties at the conclu-

sion of the recommended deeision of' .
their right to file exceptions or other
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comments regarding the recommended
decision with the Board in accordance
with §4.339 of this part.

§4.339 Exceptions or comments re-

recommended decision by .

admm:stratwe law judge.

Within 30 days after receipt of the
recommended decision of the adminis-
trative law judge, any party may file

exceptions to or other comments on

the decision with the Board.

§4.340 Disposition of the record.

Subsequent to a decision by the
Board, the record filed with the Board
and all documents added during the ap-
peal proceedings, including the Board's
decision, shall be forwarded to the offi-

cial of the Bureau of Indian Affairs

whose decision was appealed for proper
dispogition in accordance with rules
and regulations concermng treatment
of Pederal records.

WHITE EARTH RESERVATION LAND: SET-

TLEMENT ACT OF 1985; AUTHORITY OF -

ADMINISTRATIVE JUDGES; DETERMINA+
TIONS OF THE HEIRS OF PERSONS WHO
.. D18p ENTITLED T0 COMPENSATION .

SOURCE: 56 FR 61383, Deos. 3, 1991, mﬂess
otherwise noted.

§4.350 Authority anhd scope.

{a) The rules and procedures get forth
in §§4.350 through 4.357 apply only to
the determination through intestate
succession of the heirs of persons who
died entitled to receive compensation
under the White HEarth Reservation
Land Settlement Act of 1985, Public
Law 99-264 (100 Stat. 61), amended by
Public Law 100-153 (101 Stat. 886) and
Public Law 100-212 (101 Stat. 1433).

(b) Whenever requested to. do so by .

the Project Director, an administrative
judge shall determine such heirs by ap-
plying inheritance laws in accordance
with the White Earth Reservation Set-
tlement Act of 1985 as amended, not-
withstanding the decedent may have
died testate. . .

(¢) As wused herein, the following
terms shall have the following mean-
ings:

(1) The term A4ct means the White

. Barth Reservation Land Settlement

Act of 1985 as amended.

§4.351

(2) The term Board means the Board
of Indian Appeals in the Office of Hear-
ings and Appeals, Office of the Sec-
retary.

(3) The term Project Director means
the Superintendent of the Minnesota
Agency, Buresu of Indian Affairs, or
other Burean of Indian Affairs official
with delegated authority from the Min-
neapolis Ares -Director to serve as the -
federal officer in charge of the White
Earth Reserva,tion Land Settiement
Project.

(4 The term party (parties) in interest
means the Project Director and any
presumptive or actual heirs of the de-
cedent, 'or of.any issue of any subse-
quently deceased presumptive or ac-
tual heir of the decedent.

(5) The term compensation mea.ns a
monetary sum, as determined by the
Projeet Director, pursuant to section
8(c) of the Act.

(6) The term adminsirative judge
means an administrative judge or an
administrative law judge, attornay-ad-
visor, or other appropriate official of
the Office of Hearings and Appeals to

whom the Director of the Office of

Hearings and Appeals has redelegated
his authority, as designee of the Sec-
retary, for making heirship determina-
tions as provided for in these regula-
tions.

(7} The term appellant means 3 party
aggrieved by a final order or final order
upon reconsideration issued by an ad--
ministrative judge who files an appeal
with the Board.

{56 FR 61383, Dec. 3, 1991; 56 FR 65762, Dec. 18,
1981, as amended at 64 FR 13363, Maxr. 18, 163951

§4.351 Commencement of the deter-
mination process.

(a2} Unless an heirship determination
which is recognized by the Act already
exists, the Project Director shall com-
mence the determination of the heirs -
of those persons who died entitled to
receive compensation by filing with |
the administrative judge all data, iden-
tifying the purpose for which they are
being submitted, shown in the records
relative to the family of the decedent.

(b) The data shall include but are not
limited to:
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