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V1A lJ'M'IE.l) fARCEL SE~VIC'E
I
I

Iv1r.Allen E. Lawson, Tribal C~
S4A\N PASQUAL BAND OF MISSION INDw-.IS
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P.o. Box 365
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R,E: froposeJl.!l1tmlDE: F.@,tilitv CoRft-rn~tioR EifJD!nmek,tal Asses~».t
State Clea~nuse No. 2000071c}SS ',,:\!: -

Dear 1\Ih'. Lawson: "
"
,I

i ~!, I

"nus letter contains comments of the Atf.omeyOe.u~ ;of thestate of California with
respect to the San P,4S'lual Ban~ ofMi~~i('n IndhulS' Second'''~aftEo.viionme:OUtl AneSSID,ent
(the "Environnieatal Assessment") of itsProposed Gaming ~bility Constructicn project (the
"Project"). ' - r .,' : ii . '
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The Attorney General ~bmits these comments ~t to W$ independent authority to-
protect the public interest under the California Constitution, e~~ou lew, and statutes: Along with
other Callfomia ageacies, the Attorney General bas the power,~ protect the natural resources of the
State from pollution. impairmetAt, or de:rtruction. (See Cat (~LSt.1 art V, § 13; Cal, Gov. Code.
§§ 12511. 12600-12; D'Amico r. Board of Medical Exam-ineyt!t1974) n Cal.3d 1, 14-:-15.) These i

comments are made on lr..llalf ~f the Attorney General and ~ O1lbeba~ of any other California
agmcy or office. ; i!

-! \\
. 1 ,:

This letter focuses on sotplc major concepts and conc~~ ~d is not an exhaustive diseusslon
of all issues raised by the EnviTmeIItaI Assessment ': :I
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As a general matter, wb are pleased that the San p~4w Band of Mission Indians (the ~.
"Tribe") has conducted an environmental review of this Proj~~, We believe this demonstrates that:;
the Tribe intends ~ IDe~ its .Iresponsibility ,under the Corn~~t to comply with the policies and::
purposes of the National EnVl'fonmental Policy Act (42 U.$.~. § 4321 et seq.) C'NEPA") and the;:
CalifOI'llia Environmental Q~ity Act (pub. Resou:rceslq;bde. § 21000 et seq.) (HCEQA").[
(Compact, § lO.8.1.) The cqmments that are provided be~~~ are intended to assist the Tribe: in;'
meeting these obligations. I. : II i'

, .' I: . '

. "I'
The Environmentd ~essmellt Must Akti Com,~ With CEQA

. Ueder the Trib~"S~ Class IllGaming compact~~,e "Compact") executed between thJ
State of.C:alifornia (the "Statep and theI~~.:th:~ T.~be m~W~.a~.od faith effort to,incettpOratr~
the polieies and purposes c>fboth NEPA.and CEQA:~U:l Its F...n,vuonmental Ordinance and;
accordingly. in its envirollIljlental review. ·(COrnP~t, §,;iio.8.i.) However, section C of tht
Environmental Assessment Istates only that the PUrpos~ipf .the ..document is to Jlsatisfy thl.
enyiron.mental review process of NEPA." and Yl.re.~~r! only a.dnty to comply with feder4
environmental statutory andi regulatory ~~~.Q3flffir~e:ntal Assessment, p. 5.) T.a~!

:Euvir()~~~ . As~ssmentl contains. ;~(): ~~p.~tion J!.. f C~A obligations wbatsoev~.
Consequently. it is at least i~pned,~:$~:Trib:e·~s·tl.q~~.;~ini,it8ob~gati.ons.,undu CEQA.;,

. I. ; 11 . .. ... . ~; .;
While NEPA and ~QA certainly have similar p~ses, tlliere are important cfutindion\s

between the statutes ~t bef. consideration, In the con~r.of ~s F..nvir?mne.ntaJ ,Assessmen}
perhaps the most S1g:nifiC&'ll~difference. although not the ~Y dlfffimlcc, 1,S1hI1t CEQA places ia
rel~vely ~gher value on. einviro~etltiJl. pt?tection as <tft0~ to economic growth than does
NEP A. This was expressed Py the First District Court of .t\jpeal Ul San Francisco Ecology C6nt~r
v. City and County of San Francisco (1974) 48 Cal.App'~1584.as f011o~: . i:

: :, i I
The needs ofeconomic growth are expressly rt1r'gDjzed ill the coagressiona;
declaration of poliet under the National EnviroQrijeutal POlicy Act. The federal
government is directed tfJ .ltfWfill the s~cla1,eco~)~c. and ?ther requirements of
present and future g~eratiOllS of Amencans" as ~n as 1m'\"l..IOwnental goals ....
The federal govemmem is required only to giv~ irappropriate comiderat:ion" to
environmentalval~ .... The ~te statute. ~~,!the other hand, suggests. that

.eIlvirc:mmental proteption ill of paramount oonccm:.tj.~ sense of urgency is.conveyed
in several provisio~ of the ~te. . . . .public::aesoUI'Ca5 Code section 21000,
subdivision Cd), req~s the state to "mke imme4U,te steps to identify any-critical
tb1'esboldsfortheh~ and safety of the people o~#lestate ~d take all coordinated

! ;'

ii,
I •.I,

f·
f.
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actions necessarr to. prevent such tbrcSQol~: being reached," Subdivision (g)
emphasizes that activities should be regulated ~t',Jthat major consideration is given
to preventing entironmen~ damage." O. S~~ 2100 1. sllbdivi~i~n Cd):de~hu'~s
that "thelong·,te~ protection of the envu,o!. t shall be the gtUding cntenoa In
public decisions. r The legislati, .ve history of th~,'~"~EQA J :also supports the \I iew that
environmeatal values are to be assigned greate« ' eight t.han the needs of economic

I 1.:

grovvtb, . ,. The act thus requires decision- . ers to assign greater priorities to
"'" I'

environmental values than to economic needs. '~i;

: lL'. I'
(San Francisco Ecology {:enter, supra, 48 Cal.App.3dJ,;~90.91~) The greater weight CEQA p~ces
on environmental concerns is most obviously manifest ~ ~EQA 1$,ltsubstantive mandate' that ppblic

. .' agencies refrain from Ilpttoving projects that willca'l :gnifi~ environmental impacts iflt'f,here
,:~,.'" .... ,!,~·J~ible alternatives :or mitigation measures" .' '.. olid.'wll}$Uintia11y le,senor avoid,~

i:';'~'~"_r~~W;:~':";~~O=~~=~l~~~'.~;y:=;99;Ifsi~i:antJ
..•• ·t> "r';;' .~~~~tatt:ffects 01:projects, and then to nutigate., r : tiliv~ eH~~ tfuu~h the lDlfK>sttlOIl
',"""i:. ~,:·:,<.:Qf~~ihlcmitigatioll measures or through the selecti . " . :'re:am8Ie ia1temi.ti\lt!:.~1 .(Sierra~l,b v,
" A,.";rh·:::."~~l4(~4}.om:rlqfForestry n994) 7 CalAth 1215, 1233:J:,to;ltra.&t1'N!:PA,i$:.'1fftm. ebaracterized as
,~,.:',.~~,,;.:,...,~~)i:.~"p~e&Ura1" ~ta*tet containing no wbstmtiv .!' " tUfi;t~~lr re"~ntYaMeeNjeal'
~:"<r:;,: :·.:<·::.fatW#{:C~'J'. v,Naturol\ Resources Defens.e Co un ,'.' i~~?fI)\·W~.U.'5..,~,~~.~~.} »r- ~rA
:... : ","~.,,:.i9X~~"'.~~~~~.~~~ evaluate all reasoia.abJ~.a.1 , 'VesG'-SUnestapproprlat~~01:!
-:~~•-'~.. ''"inwures~it'hasM duty U\ act onthem, e,~eniftheyaie·~. ible:r·~o C:F:R:~§1502:14; :RObel1s0n .

v. Metlww Vall.y Citize"'! C?lUICil (1989) 490 U.S. 33:1.,,~,50.) To the exten~ that this disti~~,' on
between environmental Few under NEP A ed ct 'A hetS not beea Incorporated In:l the
Environmental Assessment, it does not satisfY the Tri~~ iobliga:tions 1mder the Compact l

, . I! I I
' ~ I I !

Another difli:renctd
l

between these two statutes:! :;.may be relevant to this review, iSfilat
CEQA is "more focused 1"0 physical changes than i~l A.1t (DisCl.lSSion following CEQA
Guidelines, § 15358.) 'Thisidistmction is reflccted in ce.cl1:', tute' s regulatory framework. (Compare
40 C;F.R.·~ 1~08.8 (de~nips "effects" undc:z: NEPA ~ '~nom.ic;t social, or he~th ••e~ects) vtttb
CEQA OWdeUnes. § 1537$. subd, (a) (definiug "proJecdl ~der cEQA IS an action havmg I

"a POtential.to: resultin~ ~'either ~ direct p:ysical C~,'I e in the e!l~nment or a :.reas?~p~y
.foreseeable mdirect phy$lC~ change m the eIlVU'O.wnent • ,~j [ ").) In enact.:i.rJg CEQA, the Califoifwa
l .•qi~ature av~~ded the.'1o~ the ~~ "h'l11ll4D enviro~t" and defined "environment" as ,uihe
phySlcat conWu.ons which; extst withinthe area which :MWlbe affectcd· by a proposed proj(}C'4
including land. air, water, nbise~objects.ofh.istoriC8l or ~;': ,etic sianmawce." Accordingly, to the
ex1t:atthat this Enviromnell~ Assessment bas failed to Bit· :Nfficittnt consideration to the physiCal
impactS of the pl'ojeC't due t? its NBPA orientation) it dod ,'ot satisfy, the Tribe's obligations uu~er
the Compact. II >

~ : I

I ' i
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B. . The EDvironmen~l Assessment Must EDcomj~~,ssThe Whole Project \:

,We also believe 4the E~vir~ental A.ssessm~~iS inadequate because it ~ not .~~ar
to consider-the impacts of the entire project as a whole. F1¢54only passing reference IS made to [the
development plans inc1udi~g a 30,000 square foot lIexpai~4lonareal! (Environmental Assessm~lut,
p. 3?:) Ho:,ever,~e .docutn~nt contains no discussio~ Olli~rhensuch a build (Jut is planned or ~aat
additional impacts It ISan~cIPated to have on the envlro~~ent. Ii

• .: . ' : iI j;

Perhaps more significant, the project is deSCribedl!' Appendix B as an "Interim Casino)I' a
description that is consistent with recent press reports ~ : the Tribe' s building plans. (See C

1
1h.et

Barfied, Conference, stu~ to look at surge of tribal cas-in, s, San Diego Union~Tribune,.:
August 3; 2000 (stating S~PasquaI's intention to open~lnte~potary casinoj] while ?uild~gJa]
large resort");',r1The }Ell","onmental Assessment ackn¢!*ledges that future plans mchi~hvi:he' '.
·deve16~~~t.~f;a:F~o~o~a5epBiateSOOa~e pa:ce1 d~~~e re~~Tvati~nthat woul,d~c1'.F~:lF/~{ i.';,;,,,"
expanded'gauung~faClhty :W;ith:a'hotel,equestnan traIls, ~It possible golf come;". (Env~~).a.l ,'. -: .'.c

~sses~~t"~;'i~~~~)~Jljs fOi1tende~ that this aspect,ofl~~e ~ribe~'s building .p~ans.Ii~e~~:~ot!te:, ,;";'..;:'<'.:.~
~eludedm ,thiS·E:n,vll'Or.mr-tal A~sessm:ntbecause It ~9111dinvolve ns~ec~ative-~r:1ll~fiIlil:efl,':" .."",,,", .i:

unpacts ~hec~~::i~;s.·~ev:clqpment'-Is\contmgent upon the] \Fcess Df the intenrn facmty~.:~~:~:··· .:.,', 1:,,:(,···

contrary;:t~' cies5?P,?~n·o~thes~!d~elopments su~ges~!~!~learnexus betwe~ tbem:md:1lb!t:~l~Y":
.areactual1y.mare,:prGlperly.::eharactenzedasphases m·a smgle development project; Dnda:@EQ(A.:.;..:'.' '" '<. - ':',

• , . ., I .,. • " .. j I • . -r::.. i:
.~:proj~ct·ml)l5th'C:TleVi--edbp:)ad1y·:m~{)rd~·:to'ensure,that:.IIi~·.~~~~ly:·forereea1Jleetrmcmrrtent.al.'<,· '.":'.;.~.•...
Impacts thatmay'Yes..ilt are ari:a1yze~ ann so the EnviI4t.fita! Assessmentmust encompass tl.lle
whole project, including [all project phases. (See M\;:~ueen 'fJ, Board of Directors of t~e

<Midpeninsula Regional OJtn Space District (1988) 202 (ltll.App.3d 1136, 1143; Laurel Heig~~ts
Improvement Association ViRegents of the University ojC:lqiijorniC1 (1988) 47 Cal.3d 376.) Ii

'. i. . !] II . '.' 'l
The me~g of the ~ribe' s gaming developmenht~l~ "Project" under the Compact must i:De

interpreted with reference lto its context within the Pub~t~and Workplace Health, Safety, a4:ld
Liability provisions, which bclude .ageneral prohibition '8~ the conduct of class ill gamingj!in
a manner that "endangers te public health, safety, or w~~rare.TI (Compact, § 10.1.) As you ~
aware, section 10.8 of'the C mpact protects public health ~~?safety by regulating lI()ff.Reservati~n
environmental impacts" of ibal gaming activities. Si~9f1tl~/, section 10.8 requires the Tribe:I:to
adopt an environmental·p~tection ordinance that will gb~em the Tribe's consideration of 011-
Reservation eDvironmentall~pacts caused by "any a:nd~l Projects commenced on or after ~le
effective date ofth[e) Compact." ,(Compact, § 1O.8.1~ed~~isadiff.ed<) The term "Project" i~a
lynChpin uponwhich.rums ~e Tribe's envirOnmental c~~i~jance obligationsunder the Cqmpa~rt

'::1 ::
. \' >j jl i'

.' rl I:
"I' ,I.) ; ~ Ii

'I' I;
: i' il
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The term "Project" ~s also a significant term of ~'I der dBQA1 the policies and purpQ~es
of which the Tribe must mF a good faith effort to incoc~brate in 'the ordinance. (Compact, \\
section 10,8.1.) Under CEp~ a proposed activity is dt ed to be a "project" subject to CEqA
regulation only if) taken asl a whole, the activity has a t, Ientia! fur resulting in a direct physidal
change in the environment' or a reasonably forese' ~le indirect physical change. in ~~
environment!' (pub. Resources Code § 21065; 14 cat. ~tde Regs. § 15378 subd, (a), emphi~is
added.) CEQA requires that when examining an acrlvitji determine whether it could affect ~le

environment, the whole activity must be considered, incl,' " g its potential cumulative impacts,\i
(See Fullerton Joint Union ~ighSch. Dis!. v. State Bd. 0, I~UC. (19182)32 Cal.Jd 779, 795; 14 <1,11.
Code Regs. § 15378 subds.ia), (c)~(d).) ;~\1 ' \:

, I' ,[ Ii'

, .·In general, tllr. leadl ag';"?'mllSt fullY .analyze ~ "~toji:Ct" in a single envn:o~,:,,~ ;,i";';"
review document:,~~.lsa.rl~~?~~that IS des~gned to ,~e th3it environmental ~onslde~e~~,;, "";'~:'::';'i"")";' '"

, do not becom.esl+p~~~~d-;~y.{.~~9PP~g~a;largtt;'~l:ojectin~lliXlanyli(Weones, each WIth a 'li~~~·,~,'~r;":~;;1:j"::.(~r.:;"
~Pact, whichcumpla,1tveJ~\~,s¥;v.edi~l!.~~~ :~nse":,I~nces. ":(Burbank-GlendaJt!-Pas~~~ftrA" ~':J~;::~(,;;/,
Airport Authortty Y:J:f~.sle'f.(;'!I~l~ 'Cal/lipl?Bd 517 j!l!2') It lIlay, however, be apptop!'J!'f":p.. ,d:;,' ,L"
adopt-a tiering approach to le\fiew'Of:thisproJect. _(See CllEflParral:Grcens v. City of Chula :Jfi~f, "",,"!;~!:~):~,::,;' •

. '. . .~ \1 . ~,.'. ~' '" c.: ·~:"~fr .',.,0 ',:' '. '. • . • ~ •••••••• " ••••• ~ .••• : ···'·Io-;·l ..,jf~T·';:I"'~/'~-'

(1996) 50 CalIrPP~A~:,'~~3 i;'~~':1,'~,4.~~~,':;','~~~~~:iE",tl~tro,.::O' ,',~ As~~ssmen: do~snot .~d~~es~"~~';,,.,"~~~::;:,','~~t;.;
aspect of the T;nl?es,.gammg'f¥illty;~PtOJet:t~e,.~~dtbe'EJl faciility, ,By taking this plecem~~p 'O", :i':_~::;;::;~-;;

, ., ,~p'proach., to~~,~yll:~~.",' ',~::if.~¢~_::Fr.qO~~s:/~i~~Q:,',~.~eD~~:~:;.,i~~,~~~~::;.:X~~t~~;~;,?;:::1:;':.~~;:~~~
,>'::;;, ", ';" -.det~cte.d:~,A~.ol'ci.iqiy+~tlle,)" ,', l ental..:M~~I1't"., Cl~i'ff~lIJtsed'~~hnclu~e¢ollSldet::at}g/,[lO' ," ',,',',

• ,O' of the project as a WhOlC,ftOf"" "llie' eStabllshriierit'o! tlle Ui~,'," ,,'ca.«tilJ!O '[acUity, througl; COInPleti0111,' ~

of the last phase of the T 'bets planned resort. This require reevaluating all potential
, 'environmental impacts of th project. , '11" !\:

'i :; : ,,' 1

i:l:\ : .
'j \1 ,
;~I! I:
II,Li 11~II '

,.~ :i I:
,::Ii I::~I' ,
'k I Ii
~';\ \ I l~
~~ " I

',I II ::
~~ t I-I':
"~ \ I ', ~ , Ii
'I' I'I
"~,I '\ I:

'~ ~ t_ , ",~u \
:~II '..IJ ' " "'"

. I 'l11~temlllen.viio~cnt~'I~defined in C~omiaA .. "l~Code, title 14 !i~on 1~360. as t\f.~e ,I:
pbY1Ucalconditions which exlSt Wr the area whicll will be affected, 'II proposllid project, including laud. wr., .' i
W81lIT, min~. flora, fauna, IUllbi noise, and objectll of historic or , etic ~cauce. n .i

l
:

ij \'I 1 ; ,
\ II .
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The Environmental Assessment Must Includ~ l~' videntiarv Support \i
I :.. \

' J
I • ". A significant con:r is that the Environmental A}slessment lacks evidentiary support for its

numerous findings 'that th~ project will have no signifi~ t adverse effect on the environment. Ii In
Leonoff v. Mon~ere!,CoUrityBo:udofSupervis~rs (19901~\¥.2?CaLApf.3d 1~37~the court ou~ed
some general principles g1vernmg the preparation of an.~,Ilt1al8tudy,~ as follows: Ii

No general fOtmul~ can be stated formeasuring1 he adequacy of an initial study. Ii
Initial studies that 4a11for further studies and EW\ '\may not need to be as thorough ·Ii
as t?0se ~t contefnpl~te no furth:r studies anal '1egative, d~laratiollB, ~ initial ii
stuC1y leading to a gegauve declaration should pr6j~fQe the basis for concluding that I:

the proje,: ~ not have a significant effec~ O?!h~Jr~~Vir."o~nt. l:~i~o:na pr?perly Ii
prepared initial study, the record mayprove ~IL... ~~teJo p'enplt judicial .review of \:

:';~''''' ••••• : ••••••• ;.. •• 4 I 'O •• -. •••• "::.: • ." ••: ;-:,' "<,:.1,:",:,:,:"1:,,.1.. r-- .... : "':':'1~i_ 1'\~;'::.'~-_';:''... • I
.,.,. .~. the agency deC.lSIO~..n[Cltat10n:1Ijp~~x~I'•..;Yi.,¥ ..~"a~~..~~Ji1p.~lQn l.S based on IiIi, '::,.;!~:':'.::>"i::~.'more information thanthein1tii1:>st~Sf~:.~~"·'.' . ":~lilld'bnm~j' cure any .!'
:~:':;?~:~;;~~,r~;;·:defects in the initialis:ooy. (Ibid:)ll~~,~,~9.i~~?·. .:·.:,·':~~~ti4~~~approve the \i .

~:~'J.;;;~ c~L;;' ,., " 'neg~tive declaratio~ If it finds o~ the :b.asis ..dt ltial:Sfutl~atid any ~ents \t

~}:~t~;}I'~~~);>:.:~,>:·:"i.::n;~vedthat th~ If no su~~t,to:I~r.d~~9l!,~ '.,.. ·-P{~~~t(~~f~ye~,,~lgruficant !\
. .• ": .'. e ect on the environment, [Cnatio141 ..;. ';!:Y"j! ,~~{~r-, : .y/·(":l6{e·.... " . '. ,'.

f::·;;: ! >~;::";';".•:.•, ..::' ~ order to' .rovide L ade uate'Jeq':~~;6.':,:·':~·:;·:"~~;J\~:i~;:~~~~~~,.,',:~;~:·:the;~~~~k~~,,~~:;·.~~....:
:1-:·;:~'<·'"':"!~J2:~~~tjt=~~;t=~~..~.t~::'=findihg;,near.f- .

I " \1 i:

. 1. TrtinspOrl~tip1f Networks. ~;1\ . Ii

I . Th~Environm~ l.":,,sment~Wledg,,~ ~. project will have a major impact ~

I
transportation networks In ~e VlCIDlty.(EnVll'OnmeJrtal A~~essmen.~.pp. 34-36, 43-44.) However
little substantive analysis is provided to explain the nature-j ,~rextent: of such adverse effects, oth~r
than the conclusion that thete will be a '135 percent inc~~ to CUI1;-eID level of service flows" 9n

\
Wohlford Road. What thisl means in a practical sense i~l~owher(f,described. Nor is there aDty
explanation regarding the' ~xtent to which the proposed] j~tigati6n measures will address ili;"e
a~o~ledged adverse iInp~cts. Accordingly, addition8~1!\.docume:ntation is required. (CEQ~;\
Guidelines, § 15-63, subd, (1)(3).). ": Ii . \;

• . ""I- . ., . . .: I' ' . ~

. :lAn "initial stndy"underlciQA (CEQA GuideIh:t~,'§§ls~~115365) fl~ the ,~: purposes.1.l$.an t
"mvirownentA! assessment" uild~~ A (40 C..F.R. f§ 150L3, 1508il.:)!t in otb~· words, the Dllbal study IS a'"
preliminary analysb"[P]rovid[ing) documentation of the factual'bam: itor d~gwhether to p.nzpare Il

negJltiv.e declaration or an eDvbun1pentBl inlpact report. (CEQA Gul ,.~ires.§ 1S063.) .
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Thank you for this bpportunity to review the En~onmenfiuAssessment. We hope that!the

comments, contained in thi~ conespon~ence are helpful, #d we look forward to reviewing a l1~.ird
Dr~ Environmental Ass~ssment.~hich addresses our I~:~~cemslandthose of other co~enibFg
parties. Should you have ~Y questions or concerns reg~t1¢llingthe above, please do not hesltat~ to
contact me at your conve1ence. ..i !! . 1:

. I. I 11 i !:, Sincere y, .~.I. I:

i .;t;~ . I.
, ,;';~,';,':;:'"~l::':"~":For:::4t::;~,~":';~t:b;ii!j~~

••.. . '~~";"'. v- '~4Mfif'<~I):.~.> !.*1 ; , " ,.:"
',f"",."."!.,

Nati~na1 mdian GIUDW, Commission,: '~' ill .

, .. ' I ,
I : i !Margret Xixn 01e u.s. ~ '.' I:

General Counsel I:~ I !;

, California Resources A~ency < i ::
I, IScott Morgan f11g u.S.tMaU)

StaffAnalyst. j I
California State ClelU'in~ouse ".I

.: III
Rick Frank (!ltm.AJ)el~eT~ , :,I
Senior Assistant Attorn yGeneral .•' I
Department of Justice i . I
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