Westlaw.

66 FR 18648-02 Page 1
66 FR 18648-02, 2001 WL 338809 (F.R.)
(Cite as: 66 FR 18648)

NOTI CES
DEPARTMENT OF THE | NTERI OR
Bureau of Indian Affairs
Soboba Band of M ssion |Indians Liquor Control Ordinance
Tuesday, April 10, 2001

*18648 AGENCY: Bureau of Indian Affairs, Interior.
ACTI ON: Noti ce.

SUMMARY: Thi s notice publishes the Soboba Band of M ssion |Indians Liquor Contro
Ordi nance. The Ordinance regul ates the control of, the possession of, and the
sal e of |iquor on the Soboba Band trust lands, and is in confornmity with the | aws
of the State of California, where applicable and necessary. Although the Ordinance
was adopted on February 12, 2000, it does not becone *18649 effective until pub-
lished in the Federal Register because the failure to conply with the ordinance
may result in crinmnal charges.

DATES: This Ordinance is effective on April 10, 2001.

FOR FURTHER | NFORMATI ON CONTACT: Kaye Arnstrong, Office of Tribal Services, 1849 C
Street, NW, M 4631-M B, Washi ngton, DC 20240-4001; tel ephone (202) 208-4400.

SUPPLEMENTARY | NFORMATI ON: Pursuant to the Act of August 15, 1953, Public Law
83-277, 67 Stat. 586, 18 U.S.C. 1161, as interpreted by the Suprene Court in Rice
v. Rehner, 463 U.S. 713 (1983), the Secretary of the Interior shall certify and
publish in the Federal Register notice of adopted |liquor ordinances for the pur-
pose of regulating liquor transaction in Indian country. The Soboba Band of M s-
sion I ndians Liquor Control Ordinance, Resolution No. 2, was duly adopted by the
Soboba Tri bal Council on February 12, 2000. The Soboba Band of M ssion Indians,
in furtherance of its econom ¢ and social goals, has taken positive steps to regu-
late retail sales of alcohol and use revenues to conmbat al cohol abuse and its de-
bilitating effects anong individuals and fanm |y nenbers within the Soboba Band Re-
servation.

This notice is being published in accordance with the authority del egated by the
Secretary of the Interior to the Assistant Secretary--lndian Affairs by 209 De-
partmental Manual 8.

I certify that by Resolution No. 2, the Soboba Band of M ssion Indians Liquor
Control Ordi nance was duly adopted by the Soboba Band Tri bal Council on February
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12, 2000.
Dat ed: March 28, 2001
Janes H M Divitt,
Deputy Assistant Secretary--Indian Affairs (Managenent).
The Soboba Band of M ssion Indians Liquor Control Ordinance

The Soboba Band of M ssion Indians Liquor Control Ordinance, Resolution No. 2,
reads as foll ows:

Article |I--Declaration of Public Policy and Purpose

Section 1. The introduction, possession and sale of liquor on the |ands of the
Soboba I ndian Reservation is a matter of special concern to the Soboba Band of
M ssi on | ndi ans.

Section 2. Federal law, 18 U. S.C 1154, 1161, currently prohibits the introduc-
tion of liquor into Indian country, except as provided therein and in accordance
with State law as interpreted by the Supreme Court in Rice v. Rehner, 463 U S. 713
(1983), and expressly delegates to the tribes the decision regardi ng when and to
what extent |liquor transactions shall be pernitted.

Section 3. The General Council of the Soboba Band of M ssion Indians has the in-
herent right to enact ordinances to safeguard and provide for the health, safety
and wel fare of the Soboba I ndi an Reservation and the Soboba General Council has
deternmined that it is in the best interest of the Soboba Band of M ssion |ndians
to enact a tribal ordinance governing the introduction, possession and sale of li-
guor on the Soboba | ndi an Reservation and which provides for exclusive purchase,
di stribution, and sale of liquor only on tribal [ands within the exterior boundar-
ies of the Reservation. Further, the Soboba Band of M ssion Indians has determ
ined that said purchase, distribution and sale shall take place only at tribally
owned enterprises and/or at tribally-licensed establishments operating on | and
| eased from or otherwi se owned by the Soboba Band of M ssion Indians as a whol e.

Section 4. The Soboba General Council finds that the sale or other commerci al
distribution of liquor on allotted land is not in the best interest of the Soboba
Band of M ssion Indians and is therefore prohibited.

Section 5. The Soboba General Council finds that violations of this Odinance
woul d damage t he Soboba Band of M ssion Indians in an anount of five hundred dol -
lars ($500) per violation because of the costs of enforcement, investigation, ad-
judication and disposition of such violations, and that to defray the costs of en-
forcing this Odinance the Soboba Band of M ssion Indians will inpose a tax on the
sale of |iquor on the reservation. Based upon the foregoing findings and determ
i nati ons, the Soboba Band of M ssion Indians General Council hereby ordains as
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foll ows:
Article Il--Definitions

As used in this title, the followi ng words shall have the foll ow ng neani ngs, un-
| ess the context clearly requires otherw se.

Section 1. Al cohol neans that substance known as ethyl alcohol, hydrated oxide of
ethyl, or spirit of wine, which is commonly produced by the fernentation, or dis-
tillation of grain, starch, nolasses or sugar, or other substances including dilu-
tions and mixtures of this substance.

Section 2. Alcoholic Beverage has the same nmeaning as the termliquor as defined
in Article Il, Section 5 of this O dinance

Section 3. Bar nmeans any establishnment with special space and accommopdati ons for
sale by the glass and for consunption on the prem ses, of liquor, as herein
defi ned.

Section 4. Beer nmeans any beverage obtained by the alcoholic fernmentation of an

i nfusion or decoction of pure hops, or pure extract of hops and pure barley malt
or other whol esone grain or cereal in pure water containing not nore than four
percent (49 of al cohol by volume. For the purpose of this title, any such bever-
age, including ale, stout, and porter, containing nore than four percent (4% of
al cohol by weight shall be referred to as strong beer

Section 5. Liquor neans the four varieties of |liquor herein defined (al cohol
spirits, wine and beer), and all fernented spirituous, vinous, or malt |iquor or
combi nati ons thereof, and m xed liquor, or a part of which is fernented, spiritu-
ous, vinous, or malt liquor, or otherw se intoxicating; and every other liquid or
solid or sem solid or other substance, patented or not, containing alcohol, spir-
its, wine or beer, and all drinks or drinkable Iiquids and all preparations or
m xtures capabl e of human consunption, and any liquid, sem solid, solid, or other
substances that contains nore than one percent (1% of alcohol by weight, shall be
concl usively deened to be intoxicating.

Section 6. Liquor Store neans any store at which liquor is sold and, for the pur-
pose of this Ordinance, including any store only a portion of which is devoted to
the sale of Iiquor or beer

Section 7. Malt liquor nmeans beer, strong beer, ale, stout and porter
Section 8. Package nmeans any contai ner or receptacle used for holding liquor.

Section 9. Public Place includes ganing facilities and comrercial or conmunity
facilities of every nature which are open to and/or are generally used by the pub-
lic and to which the public is permitted to have unrestricted access; public con-
veyances of all kinds and character; and all other places of like or simlar
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nature to which the general public has unrestricted access, and which generally
are used by the public.

Section 10. Sale and Sell nean any exchange, barter, and traffic; and also in-
cludes the selling of or supplying or distributing, by any neans what soever, of
liquor, or of any liquid known or described as beer or by any name whatsoever com
monly used to describe malt or brewed liquor, or of wine, by any person to any
per son.

Section 11. Spirits neans any beverage, which contains al cohol obtained by dis-
tillation, including *18650 w nes exceedi ng seventeen percent (17% of al cohol by
wei ght .

Section 12. Tribal Council neans the Soboba Tribal Council as defined in the Con-
stitution of the Soboba Band of M ssion | ndians.

Section 13. Tribal Gam ng Comm ssion neans the gam ng regul atory body established
under the Gami ng Ordi nance of the Soboba Band of M ssion |Indians that has been ap-
proved by the Chairperson of the National |Indian Gam ng Comm ssi on.

Section 14. Tribal Land neans any land within the exterior boundaries of the So-
boba Indian Reservation that is held in trust by the United States for the Soboba
Band of M ssion |ndians.

Section 15. Wne neans any al coholic beverage obtained by fernentation of any
fruits (grapes, berries, apples, etc.), or fruit juice and containing not nore
than seventeen percent (17% of alcohol by weight, including sweet wines fortified
with wine spirits, such as port, sherry, nmuscatel and angelica, not exceeding sev-
enteen percent (17% of al cohol by weight.

Article Ill--Powers of Enforcement

Section 1. The Soboba Gami ng Conmission, in furtherance of this Odinance, shall
have the power and duty to:

(a) Publish and enforce such rules and regul ati ons governing the sale, manufac-
ture and distribution of alcoholic beverages in public places on the Soboba | ndian
Reservati on as the Soboba Gami ng Conmi ssion may deem necessary, subject to approv-
al by the Soboba Tribal Council;

(b) Enpl oy managers, accountants, security personnel, inspectors and such other
persons as shall be reasonably necessary to allow the Tribal Gam ng Commission to
performits functions. Such enpl oyees shall be tribal enployees;

(c) Issue licenses pernmitting the sale, manufacture and/or distribution of Iiquor
on the Soboba Indian Reservati on;

(d) Hold hearings on violations of this Odinance or for the issuance or revoca-
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tion of licenses hereunder
(e) Bring suit in the appropriate court to enforce this O dinance as necessary;
(f) Determi ne and seek damages for violation of this Ordinance;
(g) Make such reports as may be required by the Tribal Council

(h) Collect sales taxes and fees levied or set by the Tribal Council on liquor
sal es and the issuance of liquor licenses, and to keep accurate records, books and
accounts; and

(i) Exercise such other powers as nmay be del egated fromtinme to tinme by the Tri-
bal Counci |

Section 2. Limtation on Powers. In the exercise of its powers and duties under
this Ordinance, the Tribal Ganing Conmission and its individual nenbers and staff
shall not:

(a) Accept any gratuity, conpensation or other thing of value fromany I|iquor
whol esal er, retailer or distributor, or fromany |icensee; or

(b) Waive the immunity of the Soboba Band of M ssion Indians fromsuit w thout
t he express consent of the Soboba General Council.

Section 3. Inspection Rights. The public places on or within which liquor is sold
or distributed shall be open for inspection by the Tribal Gami ng Comm ssion at al
reasonabl e times for the purposes of ascertaining conpliance with this O dinance
and ot her regul ati ons promul gated pursuant thereto.

Article IV--Sale of Liquor

Section 1. License Required. No sales of alcoholic beverages shall be made on or
within public places within the exterior boundaries of the Soboba |Indian Reserva-
tion, except at a tribally licensed or tribally owned business operated on triba
land within the exterior boundaries of the Reservation.

Section 2. Sales for Cash. Al liquor sales within the Reservation boundaries
shall be on a cash only basis and no credit shall be extended to any person, or-
gani zation or entity, except that this provision does not prevent the paynent for
purchases with the use of cashiers or personal checks, payroll checks, debit cred-
it cards or credit cards issued by any financial institution.

Section 3. Sale for Personal Consunption. Except for sales by businesses owned by
t he Soboba Band of M ssion Indians, all sales shall be for the personal use and
consunption of the purchaser or nmenbers of the purchaser’'s househol d, including
guests, who are over the age of twenty-one (21). Resale of any al coholic beverage
purchased within the exterior boundaries of the Reservation is prohibited. Any
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person who is not licensed pursuant to this Ordi nance who purchases an al coholic
beverage within the boundaries of the Reservation and re-sells it, whether in the
original container or not, shall be guilty of a violation of this Ordinance and
shall be subjected to exclusion from Tribal lands or liability for noney damages
of up to five hundred dollars ($500), as determ ned by the Tribal Gam ng Conmi s-
sion after notice and an opportunity to be heard.

Article V--Licensing

Section 1. Procedure. In order to control the proliferation of establishnments on
the Reservation that sell or provide liquor by the bottle or by the drink, al
persons or entities that desire to sell liquor within the exterior boundaries of
t he Soboba | ndi an Reservation nmust apply to the Tribal Gami ng Comr ssion for a li-
cense to sell or provide liquor; provided, however, that no license is necessary
to provide liquor within a private single-fanily residence on the Reservation for
whi ch no noney is requested or paid.

Section 2. State Licensing. No person shall be allowed or permtted to sell or
provi de liquor on the Soboba |Indian Reservation if s/he does not also have a Ili-
cense fromthe State of California to sell or provide such liquor. |If such li-
cense fromthe State is revoked or suspended, the Tribal |icense shall automatic-
ally be revoked or suspended as well.

Section 3. Application. Any person applying for a license to sell or provide li-
guor on the Soboba | ndian Reservation shall conplete and submt an application
provided for this purpose by the Tribal Gam ng Comm ssion and pay such application
fee as may be set fromtine-to-tinme by the Tribal Gam ng Conmi ssion for this pur-
pose. An inconplete application will not be consi dered.

Section 4. Issuance of License. The Tribal Gaming Conm ssion nmay issue a |license
if it believes that such issuance is in the best interest of the Soboba Band of

M ssion I ndians, the residents of the Soboba Indian Reservation and the surround-
ing conmunity. Licensure is a privilege, not a right, and the decision to issue
any license rests in the sole discretion of the Tribal Gam ng Comn ssion.

Section 5. Period of License. Each Iicense may be issued for a period not to ex-
ceed two (2) years fromthe date of issuance.

Section 6. Renewal of License. A licensee may renew its license if it has com
plied in full with this Odinance and has maintained its licensure with the State
of California; however, the Tribal Ganmi ng Conmi ssion may refuse to renew a |license
if it finds that doing so would not be in the best interests of the health and
safety of the nenbers of the Soboba Band of M ssion |Indians.

Section 7. Revocation of License. The Tribal Ganming Conm ssion nay revoke a |i-
cense for reasonabl e cause upon notice and hearing at which the |licensee shall be
gi ven an opportunity to respond to any charges against it and to *18651 denon-
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strate why the license should not be suspended or revoked

Section 8. Transferability of Licenses. Licenses issued by the Tribal Gam ng Com
m ssion shall not be transferable and may only be utilized by the person or entity
in whose name it was issued.

Article VI--Taxes

Section 1. Sales Tax. There is hereby levied and shall be collected a tax on each
retail sale of alcoholic beverages on the Reservation in the ampunt of one percent
(19 of the retail sales price. The tax inmposed by this section shall apply to
all retail sales of liquor on the Reservation, and to the extent permitted by | aw
shal | preenpt any tax inposed on such |liquor sales by the State of California.

Section 2. Paynent of Taxes to the Tribe. Al taxes fromthe sale of alcoholic
beverages to the Soboba Indian Reservation shall be paid over to the Genera
Treasury of the Soboba Band of M ssion |Indians and be subject to the distribution
by the Soboba General Council in accordance with its usual appropriation proced-
ures for essential governnmental and social services, including operation of the
Tribal Gam ng Comm ssion and adm ni stration of this Odinance.

Section 3. Taxes Due. All taxes upon the sale of alcoholic beverages on the Re-
servation are due on the first day of the nonth followi ng the end of the cal endar
gquarter for which the taxes are due. Past due taxes shall accrue interest at
ei ghteen percent (18% per annum

Section 4. Reports. Along with paynment of the taxes inposed herein, the taxpayer
shall submit an accounting for the quarter of all income fromthe sale or distri-
buti on of said beverages as well as for the taxes coll ected.

Section 5. Audit. As a condition of obtaining a |icense, the |icensee nust agree
to the review or audit of its books and records relating to the sale of alcoholic
beverages on the Reservation. Said review or audit may be done periodically by
the Tribal Gam ng Comm ssion through its agents or enpl oyees whenever in the dis-
cretion of the Tribal Gam ng Conm ssion such a review is necessary to verify the
accuracy of reports.

Article VII--Rules, Regulations and Enforcenent

Section 1. In any proceeding under this title, proof of one unlawful sale or dis-
tribution of liquor shall suffice to establish prima facie intent or purpose of
unl awful Iy keeping liquor for sale, selling liquor or distributing liquor in viol-
ation of this title.

Section 2. Any person who shall sell or offer for sale or distribute or transport
in any manner any liquor in violation of this Ordinance, or who shall operate or
shall have liquor in his/her possession without a permt, shall be guilty of a vi-
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olation of this Odinance subjecting himher to civil damages assessed by the Tri-
bal Gami ng Conmi ssion. Nothing in this Odinance shall apply to the possession or
transportation of any quantity of liquor by nenbers of the Soboba Band of M ssion

I ndi ans for their personal or other non-commercial use, and the possession, trans-
portation, sale, consunption or other disposition of |iquor outside public places

on the Soboba Indian Reservation shall be governed solely by the aws of the State
of California.

Section 3. Any person within the boundaries of the Soboba |Indi an Reservation who,
in a public place, buys liquor fromany person other than at a properly licensed
facility shall be guilty of a violation of this Odinance.

Section 4. Any person who sells liquor to a person apparently under the influence
of liquor shall be guilty of a violation of this Odinance.

Section 5. No person under the age of twenty-one (21) years shall consune, ac-
quire or have in his/her possession any al coholic beverages. Any person violating
this section in a public place shall be guilty of a separate violation of this Or-
di nance for each and every drink so consuned.

Section 6. Any person who, in a public place, shall sell or provide any liquor to
any person under the age of twenty-one (21) years shall be guilty of a violation
of this Ordinance for each such sale or drink provided.

Section 7. Any person guilty of a violation of this Odinance shall be liable to
pay the Soboba Band of M ssion Indians the amount of five hundred dollars ($500)
per violation as civil damages to defray the Tribe's cost of enforcenment of this
Ordi nance. The anmpunt of such danages in each case shall be determ ned by the
Tribal Gam ng Comm ssion based upon a preponderance of the evidence available to
the Tribal Gami ng Conmm ssion after the person alleged to have violated this Odin-
ance has been given notice and an opportunity to respond to such all egations.

Section 8. Whenever it reasonably appears to a |licensed purveyor of liquor that a
person seeking to purchase liquor is under the age of twenty-seven (27), the pro-
spective purchaser shall be required to present any one of the follow ng offi-
cially-issued cards of identification which shows his/her correct age and bears
hi s/ her signature and phot ograph:

(1) Drivers license of any state or identification card issued by any state De-
partment of Mbdtor Vehicles;

(2) United States Active Duty Mlitary identification docunments;
(3) Passport; or

(4) Gaming license or work permt issued by the Tribal Gam ng Commission, if said
license or permt contains the bearer's correct age, signhature and photograph.
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Article VIII--Abat enent

Section 1. Any public place where liquor is sold, manufactured, bartered, ex-
changed, given away, furnished, or otherw se disposed of in violation of the pro-
visions of this Ordinance, and all property kept in and used in maintaining such
pl ace, is hereby declared to be a public nuisance.

Section 2. The Tribal Chairperson, upon authorization by a majority of the Tri bal
Council or, if hel/she fails to do so, a mpjority of the Tribal Council acting at a
dul y-call ed neeting at which a quorumis present, shall institute and maintain an
action in a court of conpetent jurisdiction in the name of the Soboba Band of M s-
sion Indians to abate and perpetually enjoin any nuisance decl ared under this
title. Upon establishnment that probable cause exists to find that a nui sance ex-
ists, restraining orders, tenporary injunctions and pernmanent injunctions may be
granted in the cause as in other injunction proceedings, and upon final judgnent
agai nst the defendant the court may al so order the room structure or place closed
for a period of one (1) year or until the owner, |essee, tenant or occupant there-
of shall give bond of sufficient sumof not |ess than twenty-five thousand dollars
(%25, 000) payable to the Soboba Band of M ssion Indians and conditioned that |i-
guor will not be thereafter manufactured, kept, sold, bartered, exchanged, given
away, furnished or otherw se disposed of thereof in violation of the provision of
this title or of any other applicable tribal law, and that s/he will pay al
fines, costs and damages assessed agai nst hinfher for any violation of this title
or other Tribal liquor laws. |f any conditions of the bond should be violated,

t he whol e anmbunt may be recovered for the use of the Soboba Band of M ssion Indi-
ans.

Section 3. In all cases where any person has been found responsible for a viola-
tion of this Ordinance relating to manufacture, inportation, transportation, pos-
session, distribution and sale of liquor, an action may be brought to abate as a
public nuisance the use of any real estate or other *18652 property involved in
the violation of this O dinance, and proof of violation of this Odinance shall be
prim facie evidence that the room house, building, vehicle, structure, or place
agai nst which such action is brought, is a public nuisance.

Article I X--Profits

Section 1. The gross proceeds collected by the Tribal Gam ng Conmi ssion from all
licensing of the sale of alcoholic beverages on the Soboba | ndi an Reservation, and
from proceedi ngs invol ving violations of this Odinance, shall be distributed as
fol |l ows:

(a) First, for the paynent of all necessary personnel, adm nistrative costs, and
I egal fees incurred in the enforcement of this Odinance; and

(b) Second, the reminder shall be turned over to the General Fund of the Soboba
Band of M ssion Indians and expended by the Tribal Council for governnental ser-
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vi ces and progranms on the Soboba I ndian Reservation.
Article X--Severability and Effective Date

Section 1. If any provision or application of this Odinance is determ ned by ju-
dicial review to be invalid, such adjudication shall not be held to render inef-
fectual the remaining portions of this title, or to render such provisions inap-
plicable to other persons or circunstances.

Section 2. This Ordinance shall be effective on such date as the Secretary of the
Interior certifies this Ordinance and publishes the same in the Federal Register.

Section 3. Any and all-prior enactnments of the Soboba Band of M ssion |Indians
that are inconsistent with the provisions of this O dinance are hereby resci nded
and repeal ed.

Section 4. Al acts and transactions under this Ordinance shall be in conformty
with the laws of the State of California as that termis used in 18 U S.C. § 1154,
but only to the extent required by the laws of the United States.

Article Xl --Amendnment

This Ordi nance may only be anended by mpjority vote of the Soboba General Council
attending a duly noticed neeting at which a quorumis present.

[FR Doc. 01-8749 Filed 4-9-01; 8:45 ani
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