
United States Department of the Interior
OFFICE OF HEARINGS AND APPEALS

INTERIOR BOARD OF INDIAN APPEALS
801 NORTH QUINCY STREET

SUITE 300
ARLINGTON, VA 22203

December 26, 2012

Ms. Lory Walls, President
Dehesa Valley Community Council, Ine.
P.O. Box 1631
El Cajon, CA 92022

---Subject~-Correspondenceregarding October -19,-2012, BIA decision to acquire land in
trust for Sycuan Band of the Kumeyaay Nation of California

Dear Ms. Walls:

The Pacific Regional Director (Regional Director) of the Bureau of Indian Affairs
(BIA) forwarded to the Board of Indian Appeals (Board) copies of your December 7, 2012,
and November 27, 2012, letters to BIA, and her response, regarding an extension of time
for you to appeal from her October 19, 2012, Notice of Decision (Decision) to acquire
approximately 1411 acres of land in trust for the Sycuan Band of the Kumeyaay Nation of
California.

The Regional Director is correct that no extension of time may be granted for filing
an appeal to the Board. See 43 C.F.R. § 4.310(d)(1) (Board may extend time for filing any
document "except a notice of appeal"). The Regional Director's correspondence to you
reflects her understanding that you separately received a copy of the Decision, even though
you were not on BIA's distribution list. In the event that you or your organization did not
previously obtain a copy, enclosed is a copy, which includes information regarding appeal
rights.

If you have any questions, please feel free to call this office at 703-235-3816.

S4i~
StevenK~
Chief Administrative Judge

Enclosure
cc: Regional Director

Sycuan Band of the Kumeyaay Nation of California
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t.hetr custcm.uv condttton. to the sat-
isfuct ton of the field officer in charxe.

* 3.12 Termination.
All permit» "hall he terminable at

the discretion of the Secretary having
jurisdiction.

§3.13 Report .of field officer.

The field officer ill charge of land
owned or controlled by the Govern-
ment or the Unrted States shalt. from
time to time. inquire and report as to
the existence. on or near such lands. of
ruins and archaeological sites. historic
01' prehtst.ortc rutns or monuments. ob-
jects of antiquity. historic landmarks.
historic and prehistorrc structures, and
other objects of historic or scientific
interest.

* 3.14 Examinations by field officer.
The field officer in charge may at a ll

times examine the permit of any per-
SOil or institution claiming privileges
granted in accordance with the act and
this part. and may fully examine all
work done under such permit.

§3.15 Persons who may apprehend or
cause to be arrested.

All persons duly authorized by the
Secretaries of Agricu l t.ure. Army and
Interior may apprehend 01' cause to he
arrested. as provided in the Act of Feb-
ruary 6. 1905 (33 Stat. 700) any person or
persons who appropriate. excavate. in-
jure. or dest roy any historic or pre-
historic ruin or monument. 01' any ob-
ject of antiquity on lands under the su-
pervtston of the Sec!'etal'ies of Agri-
culture. Army. and Interior. respec-
tively.

* 3.16 Seizur-e.
Any object of antiquity ta ke n. or col-

lect ion mrule. on lands owned or co n-
trolled by tile Uru ted ;St,tt>};;. without ,t
pel nut. as prescribe.I hy the act arid
!hi:, nart. or tl1",re taken or made. con-
tI-a!"'.: to the t=rrns of the permit., or
cont'r<u'Y to the act ami t h is part. may
1;e seized wherever found arid at any
time, hy the proper field off'icer 01' by
.i nv person lluly aut hortzed by t he Se.;-
retary havinv [uitsdict lcn. and dis-
posed of as the Se(;r~t'u'Y "hall deter-
mme. i).v ti)-'po:-;it in the propel' national
,h,pository 01' »t.herwt-e.
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~3.17 Preservation of collection.
Every cot lect ion made under the au-

thority of the act and of tnis part shall
be preserved in the public museum des-
i;rnated in the permit. and shall be ac-
cessible to the public. No such col lec-
tion sha l l be removed from such public
museum without the written authority
of the Secreta.ry of the Smithsonian In-
stitution. and then only to another
public museum. where it shall be acces-
sible to the public; and when any pub-
lie museum. which is a depository of
any collection made under the provi-
sions of the act and this part. shall
cease to exist. every such collection in
such public museum shall thereupon
revert to the national collections and
be placed in the propel' national deposi-
tory.

PART 4-DEPARTMENT HEARINGS
AND APPEALS PROCEDURES
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and Appeals
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GJ:::,\i':l-L\L H.UU":.':i _-\PPUCAIH.r; TO PltOCE.r:nl);GS
ox .-\l'PEAf. UEFPHE THE l:-.iTEHIOH. ilU.-\HD OF
[~Dl.\~ :\.PPE.\LS

1.310 Documents.
I.Jll llriei~ on .ippe.t l.
1.312 Board .tecrsrons.
1.313 Amtcus Curlae: luterventton: jotn.ter

mot.lons.
·1.314 ExhiHlstion of adnurust rat.lve rem-

edree.
·1.315 Reconstderat.ton of ,l Board decision.
-I.JJG Remands from courts.
·1.317 Standards of conduct.
·!.JIB Scope of review.

ApPE.\LS TO TILE BOARD OF INDC\N ApPEAL>; IN
PROBATE MATTERS

·1.320 Who lIl<1.Yappeal A- judge's decision or
order?

·1.321 How do I appeal .1. judge's deciston or
order'?

4.322 Whitt, mus t an appea I contain?
·1.323 Who receives service of the notice of

a.ppea i?
,1.32'1 How is the record on appeal prepar-ed?
4.325 How will the appeal be docketed?
1.326 What happens to the record after dls-

postt.lon?

APPEAL>; TO THE BOARD OF ISDIA:-f APPEALS
FRO:lo\ ADMDIlSTRATlVE ACTIONS OF OFFI-
CIALS OF THE BUREAU OF [:-fDIAN AFFAIRS:
ADMINISTRATIVE REVI!>W IN OTH~~R INDIAN
~l.\ITERS NUT HEL,\TI~G TO PRORATE PRO-
CEEDINGS

L330 Scope.
1.331 Who may appeal.
1.332 Appeal to the Board: how taken; man-

datury t.rme for riling; preparatton assist-
.mce: requireruent for bond.

·1.333 Sel"Vi<:e of notice of appeal.
1.33·1 Extensions of time.
1.335 Prepamtion und transrn it.ta.l of record

by otTlcial of the Bureau of Indian Af-
fairs.

l.336 DOCketing,
1.337 Actron by the Board.
-1.:138 Suhmission hy adrrrin i.st.rnt.i ve Ia w

judge of proposed findinl{s. conclusions
.i nd recommended .lectsron.

1.:339 Except ions or comments rt!g-.lnJin~
recouuuende.I uec isron by .uhut nist.rat tve
l.iw ju-lve.

I.:J 10 Di.<P06i Lion of tile 1'''''01''.1.

\\'lIiTi-: E.\HTIl HE.;EHV.-\TI():-: L.\~:D :-;ET~;LE-
:'.IJ-::\"T ACT uF IUS'): At, TllI)!HTY UF' :\rJ~iP:r...;-
'I'ltXil':r: ,j!'f;(;;'::-i; DETi·:i-<:'-It:\".\Tr0:--:s fJF' Till::
H!·:IH....;~IP PI·:i-<."'O~~ \\'1:.U DIEiJ E:-:TITI.ED 7U
C(J~II·I·:~":'''''.·\TUJ~

L:FIO .vut horit.v ~lnd scope.
1.:351 C(Jll!H~f.:n';1..:"ln~JH~ f)f tile ,!t·t.l,;'r:lllH;\.Uon

lnoc,-~.":S.
I J=):1 Ut:'t.;!1·n1in,"1.1 ion of :\.dl11ini.-;tl",\.tj\·~ ju.Ize

.1IH.l n'H.h:'~ 1 herec.•L
l.:Ed Recoi d.
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·\.35-1 Reconstdem.tron or rehe.tl"in~.
1.:355 Onut Led corupensat.tcn.
1.:356 Appears.
1.357 Ouardinns for minors .unt

incompet.ent.s.

Subpart E-SpeclaJ Rules Applicable to
Public land HeOling5 and Appeals

APPE'-\L~ PnUCEDVHES

Appeals Procedures; General

'1.100 Definitions.
-1.·101 Documents.
\.102 Summary dismtss.u.
4.-103 Finality of ueciston: reeonalderat ton.
'1.,10'1 Co nsof ida t ion.
·H05 Extensions of t.Ime,
'1.'106 Intervention: amicus curiae.
'I.·107 illo tIons.

.-\PPEALS TO TILE BOARD OF LA:O;O APPEAL::;

1.110 Who may appea.l.
·1.111 Appeal: how taken, mandatory time

limit.
4. H2 Stn.tement of reasons: statement of

standtng: reply briefs.
·IA13 Service of notice of appeal.
·1.-111 Answers.

ACTlO:o.:S BY BOARD OF L\:-fD APPEALS

4.'l15 Motion for a hearing on an appeal In-
volving questions of fact.

·I.U6 Appeals of wildfire management deci-
sions.

Ht:AR[:O;OS PROCEDURES

Hearings Procedures; General

4,,120 Appl icabt ltuv of general ru les.
1.-121 Definitions.
1.'122 Documents.
.1.123 Subpoena power and witness urovt-

storrs.

HEAfH:<GS 0:0; ApPI';,\LS INVOL\'[~G QUESTION"
OF F.\CT

'1. 130 Prr-heartng conferences.
I. 131 Fixing 0( place .vnd <l,\te for heartng:

not.tee.
1..l:32 Post.ponernen ts.
1.·113 Au t.ho riuy of t.he .ldnlinbu·;\.1 ive law

iwhre.
;'·13·1 Conduct (if he.lrin1(.
L 13,j t>.'!dert(;e.
LI:1G Report ers f'~es.
I. 137 CI'I}i\-s or tr.mscrtpt ,
.1. 1:38 Actio n h,,· .utmuust r.u.ive law j udx e.

1.1.)1) Prtv.it e cour est s dn(l prot.est.s.
1.1;')0·1 BV ·..•..h0111 pri va Le conr.est !1I.1Y bp ini-

t lat.-d.
L iso-z Prott':H.5.
L :50-3 Iuili<ttion or ClJr.!.l~5t.

-Ll:iO··1 C{)lllpLliIll:;.
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§4.200

t his sect ion i" appl icabl e. if the pa rt y
requesr.Ing the information ag-ree"
under oath in writ iug:

\ll Not to u:;e or disclose the Intcrma-
tion except in the context of the pro-
ceecltng conducted pursuant to this
part; and

(2) To return all copies of the infor-
mation at the conclusion of the pro-
ceeding to the person submi tt.ing the
information under paragraph (a) of this
section.

Cd) If any person subrnit.ttng a uocu-
ment in a proceeding under this Part
other than a heartng conducted pursu-
ant to 5 U.S.C. 554 claims that a disclo-
sure of information in that document
to another party to the proceeding 10;
prohibited by Jaw, notwtthstandtng the
protection provided under paragraph
(c) of this section, such person:

(1) Must indicate in the original doc-
ument that it contains information of
which disclosure is prohibited:

(2) Must request that the presiding
officer or appeals board review such
evidence as a basis for Its decision
without disclosing it to the other party
or parties. and serve the request upon
the parties to the proceeding. The re-
quest sha ll include a copy of the docu-
ment or description as required by
parag raph «\)(2)( i) of th is section and
state why disclosure is prohibited, cit-
ing pertinent statutory or regulatory
authority. If the prohibition on disclo-
sure is intended to protect the interest
of a person who is not a party to the
proceeding. the party making the re-
quest must demonstrate that such per-
son refused to consent to the disclosure
of the evidence to other parties to the
proceeding.

(3) If the presultng officer or an ap-
pea Is board denies the request. the per-
son who marle the re(IUest shall he
gi':el1 ,,11 opponunity to wi t hdraw the
l'\'idenct> befote it is \.~on~ider(:d by the
pl't·~idi!u{ off'ic ia l or board unless a
Freedulll of Inrorruat tou Act p:quest.
.ulmtnfst mt.ive appeal from the denial
of a requesr., at' lu wsu it seeking release
of the information Is pendtna.

'r~} If the person subrm tt.inz a docu-
ment .loes not submit the co py of the
-Iocurueut 01' ,.!,:,;;cription relluire,J by
pnm"raph \f\lC~jli) 01' iUH2) of this .-;ec-
t ion. t he p1"f:~idin~' off'icer or appea.l s
ooa r.l may nssume that there is no ob-

43 CFIl Subtitle A (10-1-11 Edition)

jectton to public disclosure of the docu-
ment. in its enttretv.

(f) Where " .lectsion hy a pl'esiliing of-
ficer or appeals board is based in whole
or in part on evidence not included in
the public record 01' disclosed to all
part ies. the decision shall so state.
specifying the nature of the evidence
and the provision of law under which
disclosure was denied, and the evidence
so considered shall be retained under
seal as part of the official record.

[53 FH ·19661.Dec. 9, 1988]

Subpart C [Reserved]

Subpart D-Rules Applicable in In-
dian Affairs Hearings and Ap-
peals

Al:THORI'I'\': 5 D.S.C. 301: 25 U.S.C. 2, 9, 372-
71, ,110: Pub. L. 99-264, 100 Stat. 61. as "menu-
eel.

CROSS REFERENCE: For regu lat.ions per-
taining to the processing of Indian probate
mat.ters within the Bureau of Indian Affairs,
see 25 CFR part IS. For regulations per-
taining to the probate of Indian trust estates
within the Probate Heartngs Division, Office
of Heartngs and Appeals, see 13 CFR pai-t 30.
For regulations pel'tniil!ng to the authority,
jurlsdictlon, arid membership of the Board of
Indlan Appeals, Off'iue of Heartngs and Ap-
peals. see subpart A of this part. For regula-
lions gerte ral ly applicable to proceedtngsbe-
fore the Hearings Divisions and Appeal
BOiU'US of lhe Office of Hearings and Appeals,
see subpart B of this part.

SCOPE OF SUBPART: DEF'lNITIO:-lS

SOcHer:: 66 FH 676~6. Dee. 31. 2001. un less
otherwise noted.

§ ·1.200 How to use this subpart.

t a ) The fol low insr table is a ~uide to
t he re leva nt, contents of this subpart,
h.V subject mat.te r.

For ~ro'/lSI0ns relating:o. I COl1suH

t 1] Appeals !,J the ace-c of Ir th;!fl AP-j §i} 4 3' 0 !hroUCjh
ceats gefl43'al\v. l 4318.

{2l Acoeats to :re Board of !1"dian Ap· I§§.4 2Q1 and -4 120
;;ea\3 from dtJt;ISIO,",5 ct u-e Probate I Ihrougn ..:126.
l-iE'':Irings Ot'JI$,on In tnman o-ocate I
c-aners.

13: .\ppea!s to oe Bo.artl ':If lrt!ia~ A;J' i §§ 1120' aod ~ 3J>J
peats -'om acaces or cec-s.oos of I' :r.r'.}:.Jgn .: 3-10
lJiA.

!it}
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For prov.sions retaling 10 Cor-suit

{4} Review by !i"e Board of Indlan Ap- §§4201 and 4.330
peals of other matters referred 10 It through 4.3..tO.
by me Secretary, Assistant SdC-
re!ary-Indlan AHairs, or Director-Of-
fice of Hearings and Appeals.

(5) Deterrrunauons under the Whlle §§4.350 through
Earth Reservation Land Settlement 4,357,
Act ot 1985.

\bl Except as limited by the provi-
sloris of this part, the regulations in
subparts A and B of this part apply to
these proceedings.

[73 FR 67287, xcv. 13. 2008J

* 4.201 Definitions,
Administrative lalV judge (ALl) means

an administrative law judge with OHA
appoirrted under the Administrative
Procedure Ad, 5 U.S.C. 3105.

Agency mea1/s:
(1) The Bureau of Indian Affairs (BrA)

ag-ency office, or any other designated
office in BIA, having jurisdiction over
trust or restricted land and trust per-
sonalty; and

\2) Any office of a tribe that has en-
tered into a contract or compact to ful-
fill the probate [unction under 25
U.S.C. 450f or 458cc.

BfA means the Bureau of Indian Af-
fall's within the Department of the In-
terior.

Board means the Interior Board of In-
dian Appeals within OHA.

Dtty means a calendar day,
Decedent means a person who is de-

ceased.
Decision or order (or decision and

orden means:
III A written document issued by a

judge making determinations as to
heirs. wills. dev isees. and the claims of
creditors, emu ordering distribution of
trust or re::;trit:ted land or trust person-
alty;

13) The decision issued by an attor-
ney dec is ion maker in a surnmary pro-
bate pl·ol!et'-dilH:C 01'

(:3) A .Iec is t o n issue.t by it jud~<e find-
in~' that the evidence is in;-;ufficiellt to
determine t.ha.t a person is deceaseJ by
reason of unexplained absence.

fJeVlSf! means a gift of property by
will. Aha, to ~-iv., property by will.

Deeisee mea ns a person 01' enr.it.v that
rece ives pro pert v un.Ier a will.

§4,201

Estate means tile trust or restrtcted
land and trust. personalty owned. by the
decedent at the time of death.

Formal probate proceeding means a
proceeding, conducted by a judge, in
which evidence is obtatned through the
testimony of witnesses anti the receipt
of relevant documents,

Heir means any indtvtdual or entity
eligible to receive property from a de-
cedent in an intestate proceeding.

lndiuidual Lndian Moneu (11M) accoullt
means an interest-bearing account for
trust funds held by the Secretary that
belong to a person who has an interest
in trust assets. These accounts are
under the control and management of
the Secretary.

huitan probate judge (H'J) means an
attorney with OHA, other than an ALJ,
to whom the Secretary has delegated
the authority to hear and decide Indian
probate cases,

Interested party means any of the fol-
lowing:

(1) Any potential or actual heir;
(2) Any devisee under a will;
(3) Any person or entity asserting a

claim against a decedent's estate;
(4) Any tribe having a statutory op-

tion to purchase the trust or restricted
property interest of a decedent; or

(5) Any co-owner exercising a pur-
chase option.

Intestate means that the decedent
died without a valid will as determined
in the probate proceeding,

Judge, except as used in the term
"administrath'e judge," means an ALJ
or IPJ.

LTUO means the Land Titles and
Records Office within BIA.

Probate means the leg-al process by
which applicable trrbal. Federal. or
State Jaw that affects the distribution
of a decedent's estate is applied in
order to:

(II Determine tile hel rs:
\2, Determine tile validity of wtl ls

anti .le terrrune devisees:
\31 Determine whet hei- claims f\!;fninst

[he estate wi l l be !!.lid from trust per-
sonal tv: and

(4) Order the transfer of any trust or
restricted la nd or trust personalty to
t he hetrs. -Iov isees. 01' other persons or
entities entitled by law to iecei ve
them.
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§§4.202-4.308

Restricted property means real prop-
erty. the title to whil'h is he It! by an
Indian but which cannot be alienated
01' encumbered without the Secretary's
consent. For the purposes of probate
proceedings. rest.rtcted propert.y is
treated as if it were trust property. Ex-
cept as the law may provide otherwise,
the term "restricted property" as used
in this part does not include the re-
strict.ed lands of the Five Civilized
Tribes of Oklahoma or the Osage Na-
tion.

Secretary means the Secretary of the
Interior or an authol'ized representa-
tive.

Trust personottu means all tangible
personal property. funds. and securities
of any kind that are held in trust in an
IIM account or otherwise supervised by
the Secretary.

Trust property means real or personal
property. or an interest therein, the
title to which is held in trust by tile
United States Ior the benefit of an ind i-
vidual Indian or tribe.

\vill means a written testamentary
document that was executed by the de-
cedent and attested to by two disi n-
terested adult witnesses. and that
states who will receive. the decedent's
trust or restricted property.

[73 FR 67287. Nov. 13.2008)

H 4.202--4.308 [Reserved]

OENERAL Ruu:s ApPIJICADL8 TO PRO-
CEIWI:-1GS 0:-1 AppgAL BEFOH8 THE IN-
'l'ERroR BOARD OF INDLI.N ApPEALS

:SUURCE: 70 FR 11825. 1vhl'. Y. 2005. unless
o t.herwtse no ted.

~4.310 Documents.
laJ Filinq, The effective date for filing

,\ notice of appeal or other document
wi th the Board durinz the course of an
appea l ts:

11 J For most documents. the date of
mn iling or the date of personal -Ie ltv-
civ: 01'

i2) For ;t motion for the Board to ,\5-
xurne jurisdiction over an .i ppea l LInder
:1.5eFR :l.2Ule). the date tint the Board
'receives the mution.

II)) St"'l'ill!l noticc« 'J/ "Jlpeai anti pll!wi-
i.NtiS .. -\n.y p~lrlY n linx a notice of .vppeu l
or jll".vlill~· 1)']1'01'(; the Board must,
~el'\'e c()Die,~ on all intOl'e:-;tBd pa it ies in

43 CFR Subtitle A (10-1-11 Edition)

the proceeding. Service must be accom-
plished by personal delivery or mail-
ing.

(I) Where a party is represented in an
appeal by an ut.torney or other rep-
resentative authorized under -13 CFR
1.3. service of any document on the at-
torney 01' representative is service on
the party. - -

(2) Where a. party is represented by
more than one attorney. service on any
one attorney is sufficient.

(3) The certificate of service on an at-
torney or representative must include
the name of the party whom the attor-
ney or representative represents and
indicate that service was made on the
attorney or representative.

(e) Computation of time for filing alld
service. Except as otherwise provided by
law. in computing any period of time
prescribed for filing and serving a doc-
ument:

t l)The day upon which the decision
or document to be appealed or an-
swered was served 01' the day of any
other event after which a designated
period of time begins to run is not to
be included;

(2) The last day of the period is to be
included. unless it is a nonbusiness clay
(e.g., Saturday, Sunday, or Federal hol-
iday>. in which event the period runs
until the end of the next business day;
and

(3) When the time prescribed or al-
lowed is 7 days or less, intermediate
Saturdays. Sundays. Federal holidays.
and other nonbusiness days are ex-
cluded from the computation.

Ill) Ei.t.en sion s of time. (1) The Board
may extend the time for filing or serv-
ing any document except a notice of
appeal.

(2) A request to the Board for an ex-
tension of time must be filed within
the time originally allowed for Il l ing.

!3) For !;'oocl cause the Board may
!;Tant an extension of time on its own
initiative.

Ie) Retention of documents, All docu-
ments rece ived in evidence at a hearing
01' subrn itt.ed for t he record in any pro-
ceedin" before the BORnl will be re-
t auied wi tll t he offici.lI record of the
proceeding. The Bo.ud. in its uiscre-
t io n. mav permit the wt t hdrawa l of

ot'I~'inal docu me n ts wh l l e a ca se i:-!
pending 01' a f te r a decision becomes

66
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final upon conditions as required by
the Board.

~4,311 Briefs on appeal.

la) The appellant may file an opening
brier within 30 days after receivtng the
notice of docker.i ng . The appellant
must serve copies of the opening brief
upon all Interested parties 01' counsel
and file a certificate with the Board
showing service upon the named par-
ties, Opposing part.ies or counsel will
have 30 days from receiving the appel-
lant's brief to file answer briefs. copies
of which must be served upon the ap-
pellant or counsel and all other inter-
ested parties, A certificate showing
service of the answer brief upon all par-
ties or counsel must be attached to the
answer filed with the Board.

(b) The appellant may reply to an an-
swering brief within 15 days from its
receipt. A certificate showing service
of the reply brief upon ,\11 parties or
counsel must be attached to the reply
filed with the Board. Except by special
permission of the Board, no other
briefs will be allowed on appeal.

(e) BIA is considered an interested
party in any proceeding before the
Board, The Board may request that
BIA submit a brief in any case before
the Board.

(d) An ortgtnal only of each docu-
ment should be filed with the Board,
Documents should not be bound along
the side,

(e) The Board may also specify a date
on or' before which a brief is due, Un-
less expedited bl'iefing has been grant-
ell, such da te may not be less than the
appropriate period of time est.abi ished
in this sec t ion.

~4,312 Board decisions.

Dec isi ons of the Board wi ll be made
in writing and will set forth findi!l!f:; of
l<\ct and conclusious of law. The deci-
siori may adopt, mod ify , reverse. 01' set
aside any proposed finlling", conclusion.
'H' order of an administrative law
judg-e, Ind ian probate judge. 01' BL\ of-
ricia!. Drst.ri but.io n of .Iectsions must
be ma.le by the Boa rd to ail part ies
eoncerued. Unless ot herwtse st.at.ed in
the decisi on. ru l irurs by the Boar.I are
final for th« Departruen t and muse be
,'i\'en imrnedla te eife,ct.

§4,315

~4,313 Amicus cur-iae; intervention;
joinder motions.

(a) Any interested person 01' Indian
tribe desiring to intervene, to join
other parties, to appear as amicus 8U-

riae. or to obtain an order in an appeal
before the Board must apply in writing
to the Board ,;tating the gTounds for
the action sought, The Board may
grant the permission or relief re-
quested for specified purposes and sub-
ject to limitations it established, This
section will be liberally construed.

{b) Motions to intervene, to appear as
amicus curiae. to join additional par-
ties, 01' to obtain an order in an appeal
pending before the Board must be
served in the same manner as appeal
briefs.

§4,314 Exhaustion of administrative
remedies.

(a) No decision of an administrative
law judge, Indian probate judge, or BIA
official that at the time of its renclition
is subject to appeal to the Board. will
be considered final so as to constitute
agency action subject to judicial re-
view under 5 U,S,C, 704, unless it has
been made effective pending a decision
on appeal by order of the Board,

(b) No further appeal will lie within
the Department from a decision of the
Board,

(C) The filing of a petition [or recon-
sideration is not required to exhaust
administrative remedies,

§4,315 Reconsideration of a Board de-
cision.

(a) Reconsideration of a decision of
the Board will he granted only in ex-
traordinarv circumstances. Any party
to the dectsion may petition for recon-
siderat.Ion. The petition must be filed
with the BOMd within 30 (lays from the
date of t.he deciston anti must contain a
detatled statement of the reasons why
reconsideration should he 'p'antell,

(i) A party may file only one petition
for reconsrdernt.ion.

IC) The filing of a petition will not
st ay the effect of any deciston 01' or.Ier
and will not affect the r"inality of any
uec isi on or c rde r for purposes of judi-
cia l rev iew , un less so or-tere.I by the
Board.
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§4.316

§ 4.316 Remands from courts.

Whenever anv matter is remanded
from ,\I1Y Federal ccurt to the Board
for further proceedtng's. the Board will
remand the matter to an administra-
tive law judge. an Indian probate j udge.
or BIA, In the alternative. to the ex-
tent the court's directive and time lim-
itations permit. the part.lea will be a l-
lowell an opportun lty to submit to the
Board a report recommending proce-
dures for it to follow to comply with
the court's order, The Board will enter
special orders governing matters on re-
mand.

~4.317 Standards of conduct.

(a) l noiuries about cases. All Inquuies
about any matter pending before the
Board must be made to the Chief Ad-
ministrative .Judge of the Board or the
administrative judge assigned the mat-
ter.

(b) Disqualification, An administra-
tive judge may withdraw from a case in
accordance with standards found in the
recognized canons of judicial ethics if
the judge deems this action appro-
priate, If, before a decision of the
Board, a party files an affidavit of per-
sonal bias or disqualification with sub-
stantiating facts, and the administra-
tive judge concerned does not with-
draw. the aHA Director will determine
the matter of disqualification.

§ 4.318 Scope of review,

An appeal will be limited to those
issues that were before the administra-
tive law judge or Indian probate judge
upon the peti tion [or rehearing, re-
opening. or regarding tribal purchase
of interests, or before the BIA official
o n review. However. except as spectri-
ca l l y limited in this par-t 0[' in title 25
of the Colle of F'edera! Rexu la t ions. the
Board will not be limited in tts scope of
review and may exercise the inherent
authority of the Secretary to correct a
manifest injustice or errol' where ap-
propriate.

ApPEAI.,'>TO nm BOAHO (W I:;OlA:;
ApPL\LS r:-: PROBATE ~L\TTEH.~

.~()l·!{('r:: ':0 l·~H. tl8::!6, :'.lal'. 9, 201),0), un leas
lJthe'I'si;-;e !ll)ted.

43 CFR Subtitle A (10-1-11 Edition)

~4.:l20 Who may appeal a judge's deci-
sion or order?

Any interested party has a right to
appeal to the Board if he 01' she is ad-
versely affected by a decision or order
of a judg-e under pait 30 of this subtitle:

(a) On a peti tion for rehearing;
(b) On a petrtton.Ior reopentng:
(C) Regarding purchase of interests in

a deceased Indian's estate: or
(1I) Regarding modification of the in-

ventory of an estate.
[76 FR 7505, Feb. 10, 2011]

* 4.321 How do I appeal a judge's deci-
sion or order?

(a) A person wishing to appeal a deci-
sion or order within the scope of §4.320
must file a written notice of appeal
within 30 days after we have mailed the
judge's decision or order and accurate
appeal instructions, We will dismiss
any appeal not filed by this deadline.

(b) The notice of appeal must be
signed by the appellant, the appellant's
attcrnev. or other qualified representa-
tive as provided in §1.3 of this subtitle,
and must be filed with the Board of In-
dian Appeals, Office of Hearings and
Appeals, U.S. Department of the Inte-
rior, 801 North Quincy Street, Arling-
ton, Virginia 22203,
[73 FR 67288, Nov. 13, 2008J

* 4.322 What must an appeal contain?
(a) Each appeal must contain a writ-

ten statement of the errors of fact and
law upon which the appeal is based.
This statement may be included in ei-
ther the notice of appeal filed under
§4.321(al 01' an opening brief filed under
§ 4,3111 a).

(b) The notice of appeal must include
the names and addresses of the parties
served
[73 rR li7288, Nov. 13.2008J

§ 4.:l23 Who receives service of the no-
tice of appeal?

(a I The appellan t must. deli vel' 01'

mail the original notice of appeal to
the Beard.

IiJ) A copy of the notice of appeal
must he served on the judg e whose de-
cision is being appealed, as \Vf..dl as on
every other interested party.

Ic) The notice or appeal filed wi th the
Board 111 ust incl ude a certifica tion that
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service Wets made .\8 required by this
sec tion.

[73 FR Ol~l!l!. :\"0\·. 13. ~0081

~4.:J24 How is the record on appeal
pr-epar-ed?

ia: On receiving" a ':OPY of the notice
of appeal. the judge whose decision is
bet ng appealed must notify:

ill The agency concerned: and
(2) The LTRO where the original

record was filed under §30.233 of this
subtitle.

(b) If a transcrtpt of the hearing was
not prepared. t-he judge must have a
transcrtpt prepared and forwarded to
the LTRO within 30 days after receiv-
ing a ':OPY of the notice of appeal. The
LTRO must include the original tran-
script in the record,

t c) Within 30 days of the receipt of
the transcript. the LTRO must do the
following:

(1) Prepare a table of contents for the
record:

(2) Make two complete copies of the
original record. including the tran-
script and table of contents:

13) Certify that the record is com-
plete:

14) Forward the certified original
record. together with the table of con-
ten ts. to the Board by certified mail or
other service with delivery confirma-
tion: and

15) Send one copy of the complete
record to the agency.

(Ll) While the appeal is pending, the
copies of the record will he available
for inspection at the LTRO and the
ag-ency.

(e) Any pm·ty may file an objection
to the record. The party must file his
or her ohjection with the Board within
15 days after receiving the notice of
.loc ke ti ll\i u n.ler § 4.:325.

It"; For dny of the following appea ls,
the jtHIg-e 111USt prepare an adrn nustra-
t ive recor.l for the decision and a (able
of con teu ts fOI" the record n nd must [01·-

w.ucl them to the Board:
(1) .·\11 tnt.erlocutorv .ippea l under

§ -1.28:
(2) An .rppea l from a deciston under

~§30.1:26 01" 30.127 '"',gal·ding rnodif'ica-
t.ion of ,\1\ inventory of an est at.e: or

1~31An .ippea l [l·om a dec is io n under
§:30.12i lh,terminin${ that a person for

§4.330

whom a probate proceeding i,; soug-ht
to be opened is not deceased.

li6 FR 7505. Feb. 10. ~Olll

§ 4.325 How will the appeal be dock-
eted?

The Board will docket the appeal Oil
receiving the probate record from the
LTRO or the administrative record
from the judge. and will provide a no-
tice of the docketing and the table of
contents for the record to all inter-
ested parties as shown by the record on
appeal. The docketing notice will
specify the deadline for filing briefs
and will cite the procedural regulations
governing the appeal.

[73 FR 67288. Nov. 13. 20081

§4.326 What bappens to the record
after disposition?

(a) After the Board makes a decision
other than a remand, it must forward
to the designated LTRO:

(1) The record filed with the Board
under §4.324(d) or cD: and

(2) All documents added during the
appeal proceedings, including any tran-
scripts and the Boards decision.

(b) The LTRO must conform the du-
plicate record retained under §4.324(b)
to the original sent under paragraph
(a) of this section and forward the du-
plicate record to the agency concerned.

[73 FR 67288. Nov. 13. 2008]

APPEALS TO THE BOARD OF INDIAN Ar=
PEALS ~'R()M AmUNISTR.A'r!VE ACTION:;
OF OFFICIALS OF THE BUREAU OF tx-
DIAN AFFAIRS; ADMDIlSTHATlVg RE-
VIEW TN OTHER INDIAN YIATTER...<; NOT
REL.\TING TO PROBATE PHOCEEDl:>:GS

SOl:HCE: 5·1 FR 6187. Feb. to. 1!J89. unless
nt.Jl~l'wise noted.

* 4.aaO Scope.
r.li The definitions set tort h in 25

CFR 2.2 apply also to these spec ia]
ru les. These reg ula ttuus app ly to the
practice and procedure for: (1) Appea ls
to the Board of Indian Appeals from au-
mnust.rat.ive actions or decisions of or-
ttcrals of the Bureau of Indian Affu ns
j,;!'uet.! under l"~~ulations in 25 CFR
chapter 1. and (2) adm in ist.rn trve re-
view by the Board of In.l ian Appea ls of
o t her ma t ters perta iniua to Indians
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§4.331

which :1I"e ref'erred to it for exerctse of
review authortt.y of the Seure ta ry or
the Ass ist a n t Secretary-Intlian Af'-
rau-s.

(1)1 Except :18 otherwise permitted by
the Secretary o r the Asststnnt. Sec-
retary-Indian Affairs hy special dele-
gat.ion 01' request, the Boar:d shall not
adjudicate;

\11 Tribal enrollment disputes;
(2) Matters decided by the Bureau of

Indian Affairs through exercise of its
discretionary authority: or

l31 Appeals from decisions pertaining
to final recommendations 01' actions by
officials of the Minerals Management
Service. unless the decision Is based on
an interpretation of Federal Indian law
(decisions not so based which arise
from determinations of the Minerals
Management Service, are appealable to
the Interior Board of Land Appeals in
accordance with 43 CFR 4.410).

H.331 Who may appeal.
Any inteieeted party affected by a

final administrative action or decision
of an official of the Bureau of Indian
Affairs issued under regulations in title
25 of the Code of Federal Regulations
may appeal to the Board of Indian Ap-
peals, except-

Ia) To the extent that decisions
which are subject to appeal to a higher
official within the Bureau of Indian Af-
fail's must f'irat be appealed to that of-
ficial;

lb) Where the decision has been ap-
proved in writing by the Secretary or
Asstst.an t Secretary-Indian Affairs
prror to promulgation; or

t c ) Where otherwise provided by law
or l'egulatiol1.

* ·1.332 Appeal to the Board; how
taken; mandatory time for filing;
preparation assistance; require-
ment for bond.

"U .~ notice of appeal "hall be in
.vrit iuv. :;i>{ned by the appellant or by
his .i t totney of record or other qual i-
fled represen t.at ive as provided by 43
CFR 1.3. a nd filed with the Boanl of In-
d ia n Appea ls. Office of Hi'al'in!;s a nd
;\llpe:1h, U.S. Department of the Int.e-
rio r. 801 )iolth QUillt:y Street. Arl ina-
tOil. \,.ril'~tni{l 22203. within 30 d;\.,/;")after
lec(elpt I}\' the appellant or the decision
norn wh ich the appeal is taken. A copy

43 CFR Subtitle A (10-1-11 Edition)

of the notice of appeal shall simulta-
neously be filed wi th the Assistant See-
retarv=-Indtau Affairs. As required by
§ 4.333 of this part, the notice of appeal
sent to the Board shall certify that a
copy has been sent to the Assistant
Secretary-c-Ind ian Affairs. A notice of
appeal not trmelv fHed sha ll be dis-
missed for lack of jurisdiction. A no-
tice of appeal shall include:

(1) A full identification of the case:
(2) A statement of the reasons for the

appeal and of the relief sought: and
(3) The names and addresses of all ad-

d it.ional interested parties, Indian
tribes, tribal corporations. or groups
having rights 01' privileges which may
be affected by a change in the decision.
whether or not they participated as in-
terested parties in the earlier pro-
ceedings,

lb) In accordance with 25 CFR 2.20(c)
a notice of appeal shall not be effective
for 20 days from receipt by the Board,
(luring which time the Assistant Sec-
retary-Indian Affairs may decide to
review the appeal. If the Assistant Sec-
retary-Indian Affairs properly notifies
the Board that he has decided to review
the appeal. any documents concerning
the case filed with the Board shall be
transmitted to the Assistant Sec-
retary-Indian Affairs,

(c) When the appellant is an Indian or
Indian tribe not represented by coun-
sel, the official who issued the decision
appealed shall. upon request of the ap-
pellant. render such assistance as is ap-
propriate in the preparation of the ap-
peal.

Cd) At any time during the pendency
of an appeal. an appropriate bond may
be required to protect the interest of
any Inclian. Indian tribe, or other par-
ties involved.

[5'1 FR ,,·187. Feb. 10. IUR9. us .uue nded at 67
Fit 1368. .Jan :30. ~O(J2J

~4.333 Service of notice of appeal.
'ill On or before the date of filin!{ of

the notice of appeal the a ppe l la n t sha il
serve a copy of the notice upon each
known interested party. upon the otf'i-
ci a! of the Bureau of Ind ian Affn irs
from whose .Iec iston the appeal is
taken. and upon the Asstst a nt See-
re t a ry-c-Ind ian Affairs. The notice of
a ppea l filed with the Bo",...1 "hall <;,,['-

t ify that service was made as requhed
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by this section and shall show the
names and addresses of all parties
served. If the appellant is an Indian or
an Indian tribe not represented by
counsel, the appellant may request the
official of the Bureau whose dectston is
appea.led to assist in service of copies
of the notice of appeal and any sup-
port.mg documents.

(I)) The notice of appeal will be con-
sidered to have been served upon the
date of personal service or mailing.

§4.334 Extensions of time.

Requests for extensions of time to
file documents may be g ranted upon a
showing of good cause. except for the
time fixed for filing a notice of appeal
which, as specified in §4.332 of this
part. may not be extended.

* 4.335 Preparation and transmittal of
record by official of the Bureau of
Indian Affairs.

ia) Within 20 days after receipt of a
notice of appeal, or upon notice from
the Board. the official of the Bureau of
Indian Affairs whose decision is ap-
pealed shall assemble and transmit the
record to the Board. The record on ap-
peal shall include. without limitation,
copies of transcrtpts of testimony
taken; all original documents. peti-
tions, or applications by which the pro-
ceeding was tnrttated: all supplemental
documents which set forth claims of in-
terested parties; and all documents
upon which all previous decisions were
based.

I b) The administrative record shall
include a Table of Contents noting. at
a minimum. inclusion of the following:

Il! The decision appealed from;
(2) The notice of appeal or copy

thereof; and
(3) Certification that the record con-

tains all information and documents
utt lized by the deciding- official in ren-
dering the decision appealed.

I C) If the cieciding- offtc ial receives
notification that the Asststant Sec-
retary-Indian Affn irs has tleeiued to
review the appeal before the adrni nis-
native record is transmitted to the
BUHnl. the a d ru m is t.rn t.i ve recor-d "hall
h'~ forwarded to the Ass ist.an.t See-
r"tary-[ntlian .-"I.[fail·.;rut her than to
the Board.

§4.338

§4.336 Docketing.
An appeal shall be assigned <1 docket

number hy the Board :!Odays af'ter re-
ceipt of the notice of appeal unless the
Board has been properlv notified that
the Assistant Secretary-Indian Affa u-s
has assumed jurtsdict.Ion over the ap-
peal. A notice of docketing shalt be
sent to all interested parties as shown
by the record on appeal upon receipt of
the administrative record. Any objec-
tion to the record as constituted shall
be filed with the Board within 15 days
of receipt of the notice of docketing.
The docketing notice shall specify the
time within which briefs shall be filed.
ci te the procedural regulations gov-
erning the appeal and include a copy of
the Table of Contents furnished by the
deciding official.

~4.337 Action by the Board.
(a) The Board may make a final deci-

sion. or where the record indicates a
need for further inquiry to resolve a
genuine issue of material fact. the
Board may require a hearing. All hear-
ings shall be conducted by an adminis-
trative law judge of the Office of Hear-
ings and Appeals. The Board may. in
its discretion. grant oral argument be-
fore the Board.

(b) Where the Board finds that one or
more issues involved in an appeal or a
matter referred to it were decided by
the Bureau of Indian Affairs based
upon the exercise of discretionary au-
thority committed to the Bureau. and
the Board has not otherwise been ner-
mit.ted to adjudicate the Issuet s i pursu-
ant to § 4.330f b) of this part. the Board
shall dismiss the appeal as to the
issuet s i or refer the Issuer s i to the As-
sistant Secre tary-s-Indtan Affairs for
further consideration.

~4.3:18 Submission by administrative
law judge of proposed findings, con-
elusions and recommended deci-
sion.

ra) When an evt.Ientrarv hearing pur-
suant to §1.:337( 1l) of this part is eon-
dulled. the ad m in tst ra t ive law judsre
sha ll recommend f irid ing s of fact ana
conclusions of law. stating- the reasons
fOI' such 1·,,';oml1lendations. A copv of
t.he iecornmended decrston "hall be sent
to each party to the proceetlin~·. the
Bu re au off'ic ia! invol ved. and the
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their rig'ht to file exceptions or other
comments reg-arding the recommended
decision with the Board in accordance
with § 4.339 of this part.

* 4.339 Exceptions or comments reo
garding recommended decision by
administrative law judge.

Within 30 days after receipt of the
recommended decision of the adminis-
trative Jaw judge, any party may file
exceptions to or other comments on
the decision wi th the Board.

§ 4.340 Disposition of the record.
Subsequent to a decision by the

Board. the record filed with the Board
and all documents added during the ap-
peal proceedings. including the Board's
decision, shall be forwarded to the offi-
cial of the Bureau of Indian Affairs
whose decision was appealed for proper
disposition in accordance with rules
and regulations concerning treatment
of Federal records.

WHITE EARTH RESERVATION LAND SBT-
TLEMENT ACT OF 1985: AU'l'HORl'l'YOF
ADMINISTRATIVE ,JUDGEH; DETERMINA-
TIONS OF THE HEIRS OF PERSONS WHO
DIED ENTITLED TO COMPENSATION

SOt:RCE: 56 FH. 61383. Dec. 3. 1991. unless
ct.herwlse noted.

Act of 1985 as amended.
(2) The term Board means the Board

of Indian Appeals in the Office of Hear-
ings and Appeals, Office of the Sec-
retary.

(3) The term Project Director means
the Superintendent of the Minnesota
Agency. Bureau of Indian Affairs. or
other Bureau of Indian Affairs official
with delegated authority from the Min-
neapolis Area Director to serve as the
federal officer in charge of the White
Earth Reservation Land Settlement
Project.

(4) The term party (parties) in interest
means the Project Director and any
presumptive or actual heirs of the de-
cedent, or of any Issue of any subse-
quently deceased presumptive or ac-
tual heir of the decedent.

(5) The term compensation means a
monetary sum, as determined by the
Project Director, pursuant to section
8(c) of the Act.

(6) The term administrative judge
means an administrative judge or an
administrative law judge. attorney-ad-
visor. or other appropriate official of
the Office of Hearings and Appeals to
whom the Director of the Office of
Hearings and Appeals has redelegated
his authority, as designee of the Sec-
retary. for ma king heirship determina-
tions as provided for in these regula-
tions.


