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This is notice of cur decision upon the Tule River Tribe’s application to have the below
described real property accepted by the United States of America in trust for the Tuie
River Indian Tribe of the Tule River Reservation, California.

The land referred to herein is situated in the State of California, County of Tulare, and is
‘Jescilbed as follows:

Parcel No’s 1 through 17 inclusive, of Parcel Map No. 4343, in the City of PortervHle,
County Tulare, State of California, according to the map thereof recorded in Book 44,
Page 47 of Parcel Map, in the office of the County Recorder of said County and by
certificates of correction recorded 118, 1982 as Instrument No. 51166, june 1, 1999 as
Instrument No. 99-0041612 and August 12, 1999 as Instrument No. 99-0061851.

Excepting therefrom all oil, gas, minerals and other hydrocarbon substances, in on, or
under said land, as reserved by the City of Porterville, a Municipal Corporation, in a
Deed recorded October 29, 1990 as file No. 71536 of Official Records.

Said lands comprise approximately 40.00 acres.

Federal Law authorizes the Secretary of the Interior, or his authorized representative, to
acquire title on behalf of the United States of America for the benefit of tribes when such
acquisition is authorized by an Act of Congress and (1) when such lands are within the
consolidation area; or (2) when the tribe already owns an interest in the land; or (3)
when the Secretary determines that the land is necessary to facilitate tribal self-
determination, economic development, or tribal housing. In this particular instance, the
authorizing Act of Congress is the Indian Reorganization Act of 1934 (25 U.S.C. § 465).
The applicable regulations are set forth in the Code of Federal Regulations (CFR), Title
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
Pacific Regional Office

2800 Cottage Way
Sacramento, California 95825

NOTICE OF DECISION

CERTIFIED MAIL RECEIPT REQUESTED —7010 1670

Honorable, Ryan Garfield
Chairman, Tule River Reservation
P.O. Box 589
Porterville, CA 93258

Dear Chairman Garfield:

TAKE PRIDE
IN AMERICA



25, INDIANS, Part 151, as amended. This land acquisition falls within the land
acquisition policy as set forth by the Secretary of the Interior.

On December 28, 2009, by certified mail, return receipt requested, we issued notice of,
and sought comments regarding the proposed fee to trust application from the following:
California State Clearinghouse; Sara J. Drake, Deputy Attorney General; Ms. Andrea
Lynn Hoch, Deputy Legal Affairs Secretary, Office of the Governor; James Peterson,
District Director, Office of Senator Feinstein; Tulare County Office of Public Works;
Tulare County Board of Supervisors; Tulare County Tax Assessor; Tulare County Fire
Department; Tulare County Sheriff’s Department; and California Department of Forestry
& Fire Protection.

In response to our notification dated December 28, 2009 for Assessor’s Parcel Numbers
302-400-001 through 302-400-017, we received the following comments:

• Facsimile from Cal Trans dated January 26, 2010 with no comments to the
Notice of Application dated December 28, 2009.

• Via e-mail from the State of California, Department of Justice, dated January 22,
2010, requesting a seven day extension (February 11, 2010) to comment on the
Notice of Application.

• Letter from City of Porterjifle dated February 4,2010 requesting a 30 day
extension.

• Letter from the Office of the Governor dated February 10, 2010, stating concerns
with the Tribes application, which include: (1) the Tribe’s application does not
demonstrate that, absent approval, the Tribe will be unable to provide housing for
its members, facilitate tribal self-determination or economic development. (2) it
does not provide any intergovernmental agreements reached with the City; (3)
there is no analysis of how future commercial activities on the undeveloped 15
parcels would be consistent with the surrounding City land uses; and (4) based
on new reports regarding the potential relocation of its casino the Tribe’s plans
for the subject property may have changed during the interim and may plan to
utilize this land for gaming and/or other commercial development.

By letter dated April 20, 2010, the Tale River Tribe response was as follows:

(1) The Secretary of the interior may take land into trust when the
“acquisition is necessary to facilitate tribal self-determination,” 25 C.F.R.
Sec. 151.3(a)(3). The Portervil(e Airpark is within the historical (sometimes
called “aboriginal”) lands of the Tribe. The Porterville Airpark is less than
20 miles from the Tribe’s current Reservation as established by Executive
Order in 1873. There are several ways in which the Airpark fits within the
history, and they include but are not limited to: Historical Yokuts Bands,
The Treaty of Guadalupe Hidalgo and the 18 Unratified Treaties; (2) the
development of the industrial park at the Porterville Airport has so far taken
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over 20 years. This project pre-dates the passage of the Indian Gaming
Regulatory Act (IGRA) in 1988 and has required hundreds of thousands of
tribal man hours and the investment of tribal funds. It took three years, but
the Tribe and the City of Porterville entered into a Purchase Agreement
dated May 9, 1989 and closed with a Corporation Grant Deed dated
September 27, 1990 and recorded October 29, 1990. In 1992, the Tribe and
the City or Porterville were joint applicants for a grant from the Economic
Development Administration of the U.S. Department of Commerce to fund
infrastructure development for the industrial Park on the subject site. In
1992, the EDA awarded money in support of the construction program. In
1994, this grant was amended in support of the construction project. In
1993, an engineering firm engaged in the design of sewer, water, storm
drainage facilities, and road improvements with connection to the City or
Porterville existing systems. To date, the Tribe has invested over 20 years
in its plan to use the Porterville Airpark as an industrial park pursuant to 25
C.F.R. 151.11(c) which economic benefits to date include, leases for Indian
Health Services, the USDA Forest Service, the Title River Economic
Development Corporation separately and as the manager for Tule River
Aero-Industries; (3) additionally, the Tribe and the city have entered into a
Cooperation Agreement effective April 1, 2010. In that Agreement, the
Tribe agrees to follow the City of Porterville’s General Plan and zoning in
effect for the Porterville Airport and to obtain the written approval of the
City before initiating any development project at the Porterville Airpark;
and (4) the Tribe has never submitted any request to the Office of the
Governor for any consideration of off-reservation gaming at the Porterville
Airport The Tribe has submitted an Environmental Assessment (EA) to the
Office of Indian Gaming for a different location. The Tribe’s application has
never mentioned gaming nor has ever been amended to include gaming.

Additionally, the application now provides an “intergovernmental
agreement reached with the City that “analyzes how future commercial
activities on the undeveloped 15 parcels would be consistent with
surrounding City land uses as requested by the Office of the Governor.

Letter from Nielsen, Merksamer, Parrinello, Mueller & Naylor, LLP, for the County
of Tulare, Board of Supervisors, dated April 28, 2010, stating: (1)thatTulare
County never received proper notice of the BIA notice; (2) they are concerned
that the fee-to-trust application would likely be deemed subject to a categorical
exclusion from the requirements of the National Environmental Policy Act (NEPA)
because it is alleged by the Tribe that there is no planned change of use for the
airport parcels; (3) the MOU in March of 2008 between the Tule River Indian
Tribe and the City of Porterville which specifically commits the Tribe to use the
airport parcels for “gaming and resort use.”

By letter dated May 11, 2010, the Tule River Tribe response was as follows:
(1) The County received a copy of the notice through the State
Clearinghouse dated January 15, 2010; various departments within the
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County received notice; contact was made from the County to the Bureau of
Indian Affairs (BIA) staff on February 16, 2010 and February 24, 2010; the
County did not respond until April 28, 2010 after receipt from the
Clearinghouse on January 15, 2010. The comments were received after the
comment period ended; (2) the BIA and the IBIA have consistently decided
that “mere speculation by a third party that a tribe might, at some future
time, attempt to use trust land for gaming purposes does not require BIA to
consider gaming as a use of the property in deciding whether to acquire the
property in trust.” Town of Chars ton, RI v. E. Area Dir., BIA, 35 IBIA 93, 103
(2000), aff’d sub nom. Carcieri v. Norton, 290 F Supp. 2d 167 OD.R.L 2003),
aff’d sub nom. Carcieri v. Kempthorne, 597 F. 3d 15 (ft Cir. 2007) (en band),
rev’d on other grounds sub nom. Carcieri v. Salazar, 129 S. Ct. 1058 (2009);
(3) Section 9 of the Cooperation Agreement with the City of Porterville
expressly terminates the MOU as follows: “That the MOU entered into in
and around March 2008 by and between the City and the Tule River Indian
Tribe is of no further force or effect and no provisions or obligations
contained in the MOU shall be binding upon or inure to the benefit of either
party.” The fee-to-trust application that was submitted in 2002 never
mentioned gaming or has never been amended to include or even mention
gaming to this date. The Tribe has submitted an EA to the BIA Office of
Indian Gaming (OIG) for a different off-reservation parcel located east of the
City of Porterville along State Highway 190 orjust west of the Lake Success
Reservoir (the “Highway 190 Property”). The Highway 190 Parcel is not the
same and the Porterville Airport parcel and they should not be confused.

Pursuant to 25 CFR 151.10, the following factors were considered in formulating our
decision: (1) the need of the tribe for additional land; (2) the purposes for which the land
will be used; (3) impact on the State and its political subdivisions resulting from the
removal of the land from the tax rolls; (4) jurisdictional problems and potential conflicts
of land use which may arise; (5) whether the Bureau of Indian Affairs is equipped to
discharge the additional responsibilities resulting from the acquisition of land in trust
status; (6) the extent to which the applicant has provided information that allows the
Secretary to comply with 516 DM 6, Appendix 4, National Environmental Policy Act
Revised Implementing Procedures, and 602 DM 2, Land Acquisitions; Hazardous
Substances Determinations. Accordingly, the following analysis of the application is
provided.

Factor I — Need for additional land

The current reservation was established by Executive Orders of January 9, 1 873,
October 3, 1873, and August 3, 1878. The current acreage of the reservation covers
55,396 acres, which is held in trust by the United States. The reservation is located in
south-central California, approximately 75 miles southeast of Fresno in Tulare County.
The reservation is situated on the western slope of the Sierra Nevada Mountains and
lies almost entirely within the South Fork Tule River drainage basin. The topography is
generally steep, with elevations from about 1,000 to 7,500 feet. Most of the inhabited
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land is along the lower head of the South4ork Tule River on the western side of the
reservation.

Factor 2- Proposed Land Use

Currently, there are two buildings on the property which are used for the Tule River
Economic Development Corporation (TREDC) and the U.S. Department of Agriculture
(USDA) warehouse for distributing food to low-income families. There is no planned
change in land use.

The Industrial Park property is located approximately 20 miles from the Tribe’s current
Reservation.

Factor 3 — Impact on State and Local Government’s Tax Base

Assessed property taxes for 2009-2010:

302-400-001 -$11,115.72
302-400-002

- $ 5,757.68
302-400-003

- $ 419.44
302-400-004 - $ 726.74
302-400-005

- $ 2,101.44
302-400-006 - $ 2,080.68
302-400-007 - $ 2,105.64
302-400-008

- $ 730.92
302-400-009

- $ 423.60
302-400-010 - $ 423.60
302-400-011 - $ 834.70
302-400-0 12 - $ 834.70
302-400-013

- $ 830.60
302-400-014

- $ 415.22
302-400-015

- $ 415.22
302-400-016

- $ 830.60
302-400-017 - $ 834.70

Total - $36,292.54

In the Cooperation Agreement between the City of Porterville and the Tub River Indian
Tribe states, that in any such agreement any and all appropriate monetary and
community contributions shall be committed to the City to account for the City’s share of
lost revenues related to taxes, licenses, and developments fee.

Factor 4—Jurisdictional ProblemslPotential Conflicts

As California is a P.L. 93-280 State, California will still retain State criminal law
enforcement jurisdiction after the land is taken into trust status. However, State civil
regulatory laws will not apply.
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In the Cooperation Agreement between the City of Porterville and the Tule River Indian
Tribe states that the Tribe will not engage in any new development, construction or new
operation of any land use unless a written agreement is executed by the parties in effect
at the time of the proposed development.

Factor 5—Whether the BIA is equipped to discharge the additional
responsibilities

The Bureau of Indian Affairs has a trust responsibility for all lands held in trust by the
United States for Tribes. This acquisition anticipates the land use will remain the same;
and therefore, any additional responsibilities resulting from this transaction will be
minimal. Accepting the property into trust would not impose any significant additional
burdens on the BIA beyond those already inherent in the Federal trust relationship
between the BIA and the tribe. As such, it our determination that the BIA is equipped to
provide the trust services that are anticipated from approval of this action.

Factor 6- The extent to which the applicant has provided information that allows
the Secretary to comply with 516 DM6, Appendix 4, National Environmental Policy
Act Revised Implementing Procedures, and 602 DM 2. Land Acquisitions;
Hazardous Substances Determinations

In accordance with the Interior Department Policy (602 DM 2), we are charged with the
responsibility of conducting a site assessment for the purposes of determining the
potential of, and extent of liability from hazardous substances or other environmental
remediation or injury. The record includes a negative Phase 1 “Contaminant Survey
Checklist” dated November 19, 2003, reflecting that there are no hazardous materials or
contaminants.

National Environmental Policy Act Compliance

An additional requirement which must be met when considering land acquisition
proposals is the impact upon the human environmental pursuant to the criteria of the
National Environmental Policy Act of 1969 (NEPA). The BIAs guidelines for NEPA
compliance are set forth in NEPA Handbook 59 lAM 3.

The Environment Assessment (EA) identifies potential impacts to land resources, water
resources, air quality, biological resources, cultural resources, socioeconomic
conditions, resource use patterns (transportation, land use and agriculture), public
services, public health/hazardous materials, and other values (noise and visual
resources). The Environment Assessment (EA) and Amended Finding of No Significant
Impact (FONSI), dated June 2010 and September 17, 2010 respectively, were
distributed concurrently for public review and comment during the period beginning
June 24, 2010, and ending July 26, 2010. Comments were also solicited directly from
the Caltrans District 6, Legal Affairs Secretary of the Office of the Governor, Tulare
County, Tulare County Airport Land Use Commission and four individuals.
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After review and independent evaluation, the BIA has determined that the proposed
federal action, to approve the Tule River Indian Tribes request to take the proposed
40.00-acre site into trust for the purpose of operating the Porterville Airpark, does not
constitute a major federal action that would significantly affect the quality of the human
environment within the meaning of NEPA. Therefore, an Environmental Impact
Statement is not required.

Factor 7—The location of the land relative to state boundaries, and its distance
from the boundaries of the Tribe’s reservation

The subject parcels are approximately located approximately 20 miles from the Tribe’s
current reservation trust land of 55,395.93 acres, 140 miles from the west coast ocean
line and 150 miles from the Nevada state line.

Factor 8 — Where land is being acquired for business purposes, the tribe shall
provide a plan which specifies the anticipated economic benefits associated with
the proposed use.

The original 40 acre parcel was also divided into 17 lots for industrial
development through a parcel map approved by the City of Portervihe in 1995.
Since that time, industrial development has been gradual but ongoing on the
subject site. To date, two large buildings have been constructed on two parcels
out of the 17 total parcels at the Porterville Airpark.

The Office of the Governor requests “a plan which specifies the anticipated economic
benefits assodated with the proposed use” pursuant to 25 C.F.R. 151.11(c). To date,
the Tribe has invested over 20 years in its plan to use of the Porterville Airpark as an
industrial park pursuant to 25 C.F.R. 151.11 (c ) which economic benefits to date
include, as stated in the letter from the Office of the Governor, leases for Indian Health
Services, the USDA Forest Service, the Tule River Economic Development Corporation
separately and as the manager for Tule River Aero-Industries. This is consistent with
Tule River Tribal Council Resolution No. 83-94 adopted on September 27, 1994 which
recognized that “the Tule River Tribal Council has approved a thirty (30) year Economic
Development Plan,” and which same Tribal Council Resolution approved ANA Grant
application 93612-951 dated October21, 1994 and its attached Business Plans No. 1
and No. 2 for the Airport Industrial Park.

In the Cooperation Agreement between the City of Porterville and the Tule River Indian
Tribe states, that in any such agreement any and all appropriate monetary and
community contributions shall be committed to the City to account for the City’s share of
lost revenues related to taxes, licenses, and developments fee, that the Tribe will not
engage in any new development, construction or new operation of any land use unless
a written agreement is executed by the parties in effect at the time of the proposed
development, and that in the event the proposed development is not consistent with the
City’s applicable regulations, development will not proceed unless and unit a written
agreement between the parties is executed addressing any additional impacts.
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Conclusion

Based on the foregoing, we at this time issue notice of our intent to accept the subject
real property into trust. The subject acquisition will vest title in the United States of
America in trust for the Tule River Indian Tribe of the Tule River Reservation, California
in accordance with the Indian Reorganization Act of 1934 (25 U.S.C. § 465). The
applicable regulations are set forth in the Code of Federal Regulations, Title 25,
INDIANS, Part 151, as amended.

Should any of the below listed known interested parties feel adversely affected by this
decision, an appeal may be filed within thirty (30) days of receipt of this nctice with the
Interior Board of Indian Appeals, U.S. Department of the Interior, 801 North Quincy St.,
Suite 300, Arlington, Virginia 22203, in accordance with the regulations in 43 CFR
4.310-4.340 (copy enclosed).

If possible, a copy of this decision should be attached. Any appellant must send copies
of the notice of appeal to: (1) the Assistant Secretary of Indian Affairs, U.S. Department
of Interior, 1849 C. Street, NW., MS-4140-MIB, Washington, D.C. 20240; (2) each
interested party known to the appellant; and (3) this office. Any notice of appeal sent to.
the Board of Indian Appeals must certify that copies have been sent to interested
parties. If a notice of appeal is filed, the Board of Indian Appeals ‘NiH notify appellant of
further appeal procedures.

If no appeal is timely filed, further notice of a final Agency action will be issued by the
undersigned pursuant to 25 CFR 151.12(b). No extension of time may be granted for
filing a notice of appeal.

If any party receiving this notice is aware of additional governmental entities that may be
affected by the subject acquisition, please forward a copy of this notice to said party or
timely provide our office with the name and address of said party.

Sincerely,

RegiOnal Director

Enclosure

cc: Distribution List
43 CFR 4.310-4.340
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DISTRIBUTION LIST

California State Clearinghouse (ten copies) - 7010 1670 0001 7402 5072
Office of Planning and Research
P.O. Box 3044
Sacramento, CA 95812-3044

Ms. Sarah J. Drake, Deputy Attorney General - 7010 1670 0001 7402 5089
State of California
Department of Justice
P.O. Box 944255
Sacramento, CA 94244-2550

Ms. Andrea Lynn Hoch, Legal Affairs Secretary - 7010 1670 0001 7402 5096
Office of the Governor of California
State Capitol Building
Sacramento, CA 95814

James Peterson, District Director— 7010 1670 0001 7402 5102
Office of U.S. Senator Feinstein
750 “B” Street, Suite 1030
San Diego, CA 92101

Tulare County Office of Public Works —7010 1670 0001 7402 5119
291 N. Main St.
Porterville, CA 93257

Tulare County Board of Supervisors —7010 1670 0001 7402 5126
2800 W. Burrel Avenue
Visalia, CA 93291

Tulare County Tax Assessor— 7010 1670 0001 7402 5133
221 5. Mooney Blvd., 104E
Visalia, CA 93291

Tulare County Fire Department— 7010 1670 0001 7402 5140
1968 S. Lover’s Lane
Visalia, CA 93292

Tulare County Sheriff’s Department —7010 1670 0001 7402 5157
County Civic Center
Visalia, CA 93291

California Department of Forestry & Fire Protection —7010 1670 0001 7402 5164
P.O. Box 798
Springville, CA 93265
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Regular Mail:

Cathy Christian, Attorney
Ni&sen, Merksamer, Parrinello, Mueller & Naylor, LLP
1415 L Street, Suite 1200
Sacramento, CA 95814

Superintendent
Central California Agency
Bureau of Indian Affairs
650 Capitol Mall, Suite 8-500
Sacramento, CA 95814
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Excerpt — Title 43, Code of Federal Regulations

Office of the Secretory, InterioT

§ 4.3 10 Documents.

S4.3?O
support thereof as the ORA deciding official may require. The Ofl decidingofficial will then issue an order thatthe United States holds title to suchinterests in trust for the tribe, lodgethe complete recotd, including the decision, with the title plant as providedin 4.236(b), furnish a duplicate recordthereof to the Superintendent, andmail a notice of such action togetherwith a copy of the decision to eachparty in interest.

* 4.30S Disposition of income.
During the pe.adency of the probateand up to the date of transfer of titleto the United States in trust for thetribe in accordance with §4.307, all income received or accrued from the landinterests purchased by the tribe will becredited to the estate.

state specifically and concisely thegrounds upon which it is based.
(b) Notice; burden of proof The ORAdeciding official will, upon receipt of ademand for hearing, set a time andplace therefor and must mail noticethereof to all parties in interest notless than-3D days in advance; provided,however, that such date must be setafter the expiration of the 60-day JJened fixed for the filing of the demand

for hearing as provided in §4.305(a). Atthe hearing, each party challenging the
tribe’s claim to purchase the interestsin question or the valuation of the in
terests as set forth in the valuation re
port will have the burden of proving his
or her position.

(c) Decision after hearing; appeal.Upon conclusion of the hearing, theOHA deciding official will issue a decision which determines all of the issuesIncluding, but not limited to, a .Iudgnient establishing the fair marketvalue of the intersts purchased by the
- tube, including any adjustmdnt therebfmade necessary by the survivingspouse’s decision to reserve a life estate in one-half of the interests. Thedecision must specify the right of appeal to the Board of Indian Appealswithin 60 days from the date of the dosjision in accordance with §44.310through 4.323. The OHA. deciding offiutal must lodge the complete record re
-lating to the demand for hearing with
the title plant as provided in § 4.236(b),fü-nish a duplicate record thereof tote Superintendent, and mail a notice
of such action together with a copy ofthe decision to each party in interest.
44.306 Time for payment.

A tribe must pay the full fair marketvalue of the interests purchased, as setforth in the valuation report or as de
termined after hearing in accordance
with § 4.305, whichever is applicable,
within 2 years from the date of dece
dents death or within 1 year from the
.date of notice cf purchase, whichever
cothbs later.

U$Q7 Title.
.j-ron payment by the tribe of the in

terests purchased the superintendent
must lssue a certificate to the OJT.A. de
cJdlng official that this has been done
jfflee therewith such documents in

Onoss REFERENcE: See 25 CFR part 2 forprocedures for appeals to Area Directors and.to the Commissioner of the Bureau of Indian,’.affairs_

GENERAL RuLEs APPLICABLE TO Pno- -QINGS ON AfljBEFORE TUE IN
TERIOR BOARD OF INDIAN APPEALS

scunca. 66 ER 67656, Dec. 3?, 2Oi, unlessotherwise ucted.

(a) Filing. The effective date for filinga notice of appeal or other documentwith the Board during the course of anappeal is the date of mailing or thedate of personal delivery, except that amotion for the Board to assume jurisdiction over an appeal under 25 CFR2.20(e) will be effective the date it is received by the Board.
(b) Seivice. Notices of appeal andpleadings must be served on all partiesin interest in any proceeding before tixeInterior Board of Indian Appeals by theparty filing the notice or pleading withthe Board. Service must be accomplished upon personal delivery or mailing. Where a party is represented in anappeal by an attorney or other representative authorized under 43 CFR2.3, service of any document on the attorney or representative is service onthe party. Where a party is represented

by more than one attorney, service enany one attorney is sufficient. The certificate of service on an attorney or
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§4,31J
43 CR Subtitle A (1O—l-O3Editicr)representative must include the nameof the party whom the attorney or representative represents and indicatethat service was made on the attorneyor representative.

(d) Computation of time for flUng andservice. Except as otherwise provided bylaw, in computing any period of timeprescribed for filing and serving a document, the day upon which the decision or document to be appealed or answered was served or the day of anyother event after which a designatedperiod of time begins to run is not tobe included. The last day of the periodso computed is to be included, unless itis a Saturday, Sunday, Federal legalholiday, or Other nonbusiness day, inwhich event the petiod runs until theend of the next day which is not a Saturday, Sunday, Federal legal holiday,or other nonbusiness day. When thetime rescribed or allowed is 7 days orless, intermediate Saturdays, Sundays,S’ederal legal holidays, and other non,j business days are excluded in the cornputati on.
(d) Extensions of time. (1) The time forfiling or serving any document except anotice of appeal may be extended bythe Boarth

(2) A request to the Board for an extension of time ‘nuist be filed withinthe time originally allowed for filing.(3) For good cause the Board maygrant an extension of time on its owninitiative,
(e) Retention of documents. All documents received in evidence at a hearingor submitted for the record in any proceeding before the Board will be re-.tamed with the official record of theproceeding. I’he Board, in its discretion, may permit the withdrawal oforiginal documents while a case ispending or after a decision becomesfinal upon conditions as required bythe Board.

§ 4,311 Briefs on appcal.
(a) The appellant may file an openingbrief within 30 days after receipt of thenotice of docketing. Appellant mustserve copies of the opening brief uponall interested parties ‘ot counsel andfile a certificate with the Board showing service upon the named parties. Opposing parties or counsel will have 30days from receipt of appellant’s brief

to file answer briefs, copies of whichmust be served upon the appellant orcounsel and all other parties in interest. A certificate showing service of theanswer brief upon all- parties or counselthust be attached to the answer filedwith the Board.
(b) Appellant may reply to an answering brief within 15 days from itsreceipt. A certificate showing serviceof the reply brief upon all parties orcounsel must be attached to the replyfiled with the Board. Except by specialpermission of the Board, no otherbriefs will be allowed on appeal.(c) The BIA is considered an interested party in any proceeding beforethe Board. ‘The Board may request thatthe BIA submit a. brief in any case before the Board.

(d) An original dnly of each document should be filed with the Board.Documents should not be bound alongthe side.
(e) The Board may also specify a dateon or before whLch a brief is due. Unless expedited briefing has been granted, such date may not be less than theappropriate period of time establishedin this section.

§4.312 Decisions.
Decisions of the Board will be madein writing and will set forth findings offact and conclusions of law, The decisiOn may adopt, modify, reverse or setaside any proposed finding, conclusion,or order of a HA official or an OHA deciding official Distribution of decisions must be made by the Board to allparties concerned. Unless otherwisestated in the decision, rulings by theBoard are final for the Department andmust be given immediate effect.

§4.313 Amieus Curiae; intervention;joinder motions.
(a) Any interested person or Indiantribe desiring to intervene or to’ joinother parties or to appear as arnicuscuriae or to obtain an order in an appeal before the Board must apply inwriting to the Board stating thegrounds for the action sought. Permission to intervene, to loin parties, to appear, or for other relief, may be granted for purposes and subiect to limitations established by the Board. Thissection will be liberally construed.
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Office of the Secretory, Interio(
§4.320

(b) Motions to intervene, to appear asamicus curiae, to join additional parties) or to obtain an order in an appealpending before the Board must beserved in the same manner as appealbriefs.

*4.314 Exhaustion of administrativeremedies.

(a) No decision of an OHA decidingofficial or a BIA official, which at- thtime of its rendition is subject to appeal to the Board, will be consideredfinal so as to constitute agency actionsubject to judicial review under 5U,S.C 704, unless made effective pending decision on appeal by order of theBoard;
(b) No further appeal will lie withinthe Department from a decision of theBoard.
(c) The filing of a petition for reconsideration is not required to exhaustadministrative remedies.

4.315 Reconsideration,
(a) Reconsideration of a decision ofthe Board will be granted only in extraordinary circumstances. Any partyto the decision may petition for reconsideration. The petition must be filedwith the Board within 30 days from thedate of the decision and must contain adetailed statement of the reasons whyreconsideration should be-granted.

ib) A party may file only one petitionfor reconsideration.
(c) The filing of petition *ill notstay the effect of any decision or orderand will not affect the finality of anydecision or order for purposes of judicial review, unless so ordeed by theBoard.

4.316 Remands from courts.
Whenever any matter is remandedfrom any federal court to the Board forfurther proceedings, the Board will either remand the matter to an OHA deciding official or to the BrA,- or to theextent the court’s directive ahd timelimitations will permit, the partieswill be allowed an opportunity to submit to the Board a report recommending procedures for it to follow tocomply with the court’s order. The-Board will enter special orders gdverning matters on remand.

§4.317 Standards of conduct.
(a) Inquiries about cases, All inquirieswith respect to any matter pending before the Board must be made to theChief Administrative Judge of theBoard or the administrative judge assigned the matter.

(b) Disqualification. An administra-tive judge may withdraw from a case inaccordance with standards found in therecognized canons of judicial ethics ifthe judge deems such action approupriate. If, prior to a decision of theBoard, a party files an affidavit of personal bias or disqualification with substantiating - facts, and the adrninistrative judge concerned does not withdraw, the Director of the Office ofHearings and Appeals wifl deternjinethe matter of disqualification.

*4.3)8 Scope of review.
An appeal will be limited to thoseissues whioth *ere before the OHA deciding -offioial- upon theetition far rehearing, reopening, or regarding tribalpurchase of interests, or before the BIAofficial on review. However, except asspecifically limited in this part or intitle 25 of the Code of Federal Regulations, the Bàard will not be limited inits scope of review and may exercisethe inherent authority of the Secretaryto correct a manifest injustice or errorwhere -appropriate.

APPEALS ro ‘7RE BOARD OF INDIAN
APrEALS IN PROBATE MATTERS

SouRcE: 66 FR 67656, Dec. 31. 2001. unlessotherwise noted.

i4.S20 Who may appeni.
(a) A party in interest has a right toappeal to the Board from an order of anORA deciding official on a petition forrehearing, a petition for reopening, orregarding tribal purchase of interestsin a deceased Indian’s trust estate.

(b) Notice of appeal. Within 60 daysfrom the date of the decision, an appel-lant must file a- written notice of appeal signed by appellant, appellant’sattorney, or other qualified representative as provided in 43 CPR l.3, with theBoard of Indian Appeals, Office ofHearings and Appeals, U.S. Departmentof the Interior, 801 North QuincyStreet, Arlington, Virginia 22203; A

101



§4.321
43 CFR Subtitle A (10—1—03 Edition)

statement of the errors of fact and lawupon which the appeal is based must beincluded in either the notice of appealor in any brief filed. The notice Of appeal must include the names and ad—dresses of parties served. A notice ofappeal not timely filed will be diemissed for lack of jurisdiction.
Cc) Service of copies of notice of appeal. The appellant must personally-deliver or mall the original notice of appeal to the Board of Indian Appeals. Acopy must be served upon the ORA deciding official whose decision is appealed as well as all interested parties.The notice of appeal filed with theBoard must include a tertification thatservice was made as required by thissection.

(d) Action by the OHA deciding bfficial; record inspection. The ORA deciding official, upon receiving a copy ofthe notice of appeal, must notify theSuperintendent concerned to returnthe duplicate record filed under§4.236(b) and 4.241(d), or under §4.242(f)of this part, to the Land Titie andRecords Office designated under§4.236(b) of this part. The duplicaterecord must be conformed to the original by the La-nd Titles and Records Of--floe and will thereafter be available forinspection either at the Land Titlesand Records Office or at the office ofthe Superintendent. In those cases inwhich a transcript of the hearing wasnot prepared, the OHA deciding officialwill have a transcript prepared whichmust be forwarded to the Udard within30 days from receipt of a copy of thenotice of appeaL.
L66 FR 67656, Dec. 31, 2001. as amended at 67FR 4363, Jan. 30. 2002)

§4.321 Notice of transmittal of recordon appea).
The original record on appeal mustbe forwarded by the Land Titles andRecords Office to the Board by certified mail. Any objection to the recordas constituted must be filed with theBoard within 15 days of receipt of thenotice of docketing issued under §4.332of this part.

§ 4.322 flocketing
The appeal will be docketed by theBoard upon receipt of the administra—tive record from the Land Titles and

Records Office. All interested partiesas shown by the record on appeal mustbe notified of the docketing. The docketing notice must specify the timewithin which briefs may be filed andmust cite the procedural regulationsgoverning the appeal.

§ 4.323 Disposition of the record.
Subsequent to a decision of theBoard, other than remands, the recordfiled with the Board and all documentsadded during the appeal proceedings,including any transcripts prepared because of the appeal and the Board’s decision, must be forwarded by the Boardto the Land Titles and Records Officedesignated under § 4.236(b) of thi. part.Upon receipt of the record by the LandTitles and Records Office, the duplicaterecord required by §4.320(c) of this partmust be conformed to the original andfovwa.rded to tIns Supeninteurlaut con-:cerned.

APPEALs TO THE B0ARp OF INL)r.1N ArPEALS FRO21 ADMINISTRATlVE ACTIONSOF OFFIcIALS OF THE BUREAU OF 1w-DM14 AFFAIRS: ADMn4JSTRAnVE REVIEW P4 GrEEn INDIA1 MSPTERS NOTRELATING To PinoB4T PROCEFDfl4GS

SoVRCE 54 FR 6487, Feb. 10, 1289, unlessotherwise noted.

§tS30 Scope.

(a) The definitions set forth in 25OFR 2.2 apply also to these specialrules. These regulations apply to thepractice and proceduro for: (1) Appealsto the Board of Indian Appeals from administrative actions or decisions of officials of the Bureau of Indian Affairsissued under regulations in 25 OFRchapter 1, and (2) administrative review by the Board of Indian Appeals ofother matters pertaining to Indianswhich are referred to it for exercise ofreview authority of the Secretary orthe Assistant Secretary—Indian Affairs.
(b) Except as otherwise permitted bythe Secretary or the Assistant Seeretary—rndlan Affairs by special delegation or re4uest, the Board shall notadjudicate:

(1) Tribal-enrollment dispãtes;
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§4.333(2) Matters decided by the Bureau ofIndian Affairs through exercise of itsdiscretionary authority; or(3) Appeals from decisions pertainingto final reconimendatiohs -or actions byoffftials of the Minerals ManagementService, unless the decision is based onan interpretation of Federal Indian law(decisions not so based which arisefrom determinations of the MineralsManagement Service, are appealable tothe -Interior Board ci Land Appeals inaccordance with 43 CFR 4.410).

§4(331 Who may appeal.
Any interested party affected by afinal administrative action or decisionof an official of the Bureau of IndianAffairs issued under regulations in title25 of the Code of Federal Regulationsmay appeal to the Board of Indian Appeals, except—

(a) To the extent that decisionswhich are subject to appeal to -a higherofficial within the Bureau of Indian Affairs mast first-be appealed to that official;
(hI Where the decision has been approved in writing by the Secretary orAssistant S aoretary—lndiafl Affairsprior to pronlulga4aCfl; or

(c) Where otherw-ise provided by lawor regulation.

§4.332 Appeal to the Board; howtaken; mndatey tine for {Thngpreparation assistance; requirement for bond.
(a) A notice of appeal shall be inwriting, signed by the appellant or byhis attorney of record or othor qualified representative as provided by 43CFR 1.3, and tiled with the Board of Indian Appeals, Office of Hearings andAppeals, U.S Department of- the Interior, 801 North Quincy Street, Arling

- ton, Virginia 22203, within 30 days afterreceipt by the appellant of the decisionfrom which the appeal is taken. A copyof the notice of appeal shall simultaneously be filed with the Assistant Secretary—Indian Affairs. As required by§ 4.333 of this part, the notice of appealsent to the Board shall certify that acopy has been sent to the AssistantSecretary—Indian Affairs. A notice ofappeal not timely filed shall he dismissed for lack of- jurisdiction. A notice of appeal shall include:

(1) A full identification of the case;(2) A statement of the easons for theappeal and of the relief sought; and(3) The names and addresses of all additional interested parties, Indiantribes, tribal corporations, or groupshaving rights or privileges which maybe affected by a change in the-decision,whether or not they participated as interested parties in the earlier proceedings.
(b). In accordance with 25 CFR 2.20(c)a notice of appeal shall not be effectivefor 20 days from receipt by the Board,during which time the Assistant SeCretary—Indian Affairs may decide toreview the appeal. If the Assistant Se&retary—Indian Affairs properly notifiesthe Board that he has decided to reviewthe appeal, any documents concerningthe oase filed with the Board shall betransmitted to the Assistant Secretary—Indian Affairs.

(e) When the appellant Is an Indian orIndian tribe not represented by counsel-. the offirial who issued the decisionappealed shall, upon request of the appellant, render such assistance as is appropriate in the preparation of the appeaL
(d) At afly time durthg the pendencyof an appeal, an appropriate bond niaybe required to protect the interest ofany Indian, Indian tribe, or other parties involved.

[54 FR 6487, Feb. 10, -2989, as amended at 6?FR 4368, Jan. 30. 20021

§4.333 Service of notice of appeal.
(a) On or before the date of filing ofthe notice of appeal the appellant shallserve a copy of the notice upon eachknown interested party, upon the official of the Bureau of Indian Affairsfrom whose decision the appeal istaken, and upon the Assistant Secretary—tndian Affairs. The notice ofappeal filed with the Board shall certify that service was made as requiredby this section and shall show thenames and addresses of all partiesserved. If the appellant -is an Indian oran Indian tribe not represented bycounsel, the appellant may request theofficial of the Bureau-whose decision isappealed to assist in service of copiesof the notice of appeal and any supporting documents.
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§ 4.334 43 CFR Subtitle A (10-1-03 Edition)
(b) The notice of appeal will be con

sidered to have been served upon the
date of personal service or matling

§ 4.334 Extensions of time.
Requests for extensions of time to

file documents may be granted upon a
showing of good cause, except for the
time fixed for filing a notice of appeal
which, as specified in §4.332 of this
part, may not be extended.

§4.335 Preparation and transmittal of
record by official of the Uwean of
Indian Affairs.

(a) Within 20 days after receipt of a
notice of appeal, or upon notice from
the Board, the official of the Bureau of
Thdian Affairs whose decision is ap
pealed shall assemble and transmit the
record to the Board. The record on ap
peal shall include, without limitation,
copies of transàripts of testimony
taken; all original documents, peti
tions, or applications by which the pro
cgedng wa{ tMtiated all supplemental
documents which set forth claims of in
terested parties; and all documents
upon which all previous deeisions were
based.

(b) The administrative record shall
include a Table of Contents noting, at
a minimum; inclusion of the following:

U) The decision appealed from;
(2) The notice of appeal or copy

thereof; and
(3) Certification that the record con

tains all information and documents
utilized by the deciding official in ren
dering the decision appealed.

(c) If the deciding official receives
notification that the Assistant Sec
retary—Indian Affairs has decided to
review the appeal before, the adminis
trative record is transmitted to the.
Board, the administrative record shall
be forwarded to the Assistant Seo
retary—Inthar. Affairs rather than to
the Board

§4.336 Doeketing.
An appeal shall be assigned a docket

number by the Board 20 ‘days after re
ce.ipt of the notice of appeal unless the
Board has been properly notified that
the Assistant Secietary—Indian Affairs
has assumed jurisdiction over the ap
peal. A -notice of docketing shall be
sent to all interested parties as shown

by the record on appeal upon receipt of
the administrative record. Any objec
tion to the record as constituted shall
be filed with the Board within 15 days
of receipt of the notice of dooketing.
The docketing notice shall specify the
time within which’ briefs shall be filed,
cite the procedural regulations gov
erning the appeal and include a copy of
the Table of Contents furnished by the
deciding official.

§4337 Action by the Board.
(a) The Board may make a final deci

sion, or where the record indicates a
need for further inquiry to resolve a
genuine issue of material fact, the
Board may require a hearing, All hear
ings hali be conducted by an adminis
.trative law judge of the Office of Hear
ings and Appeals. The Board may, in
Its discretion, grant oral argument be
fate the Board.

-

(b) Wherd the Board finds that one or
more issues. involved in an appeal or a
mttar referred to it were decided .y
the Bureau of Indian Affairs based
upon the exercise of discretionary au
thority committed to the Bureau, and
the Board has not otherwise been per
mitted to adjudicate the issue(s) pursu
ant to 4.330(b) of this part, the Board
shall dismiss the appeal as to the
issue(s) or refer the issue(s) to the As
sistat Secretary—Indian Affairs for
further consideration.

§ 4.338 Snbmission by administrative
law judge of proposed Ibadings, con•
elusions and recommended deci
sion,

(a) ‘When an evidentiary hearing pur
suant to §4337(a) of this part is con
cluded, the administrative law judge
shall recommend findings of fact and
conclusions of law, stating the reasons
for such recommendations. A copy of
the recommended decision shall be sent
to each party to the proceeding, the
Bureau official involved, and the
Board. Simultaneously, the entire
record of the proceedings, including the
traxiscript of the hearing before the ad
ministrative law judge, shall be for
warded to the Board,

(b) The administrative law iudge
shall..,advise the parties at the conclu
sion of the recommended decision of
their right’ to file exceptions or othei
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comments regarding the recommended
decision with the Board in accordance
with §4.339 of this part.

§ 4.339 Exceptions or comments re
garding recommended decision by
administrative law judge.

Within 30 days after receipt of the
recommended decision of the adminis
trative law judge, any party may file
exceptions to or other comments on
the dEcision with the Board.

§ 4.340 Disposition of the record.
Subsequent to a decision by the

Board, the record filed with the Board
and all documents added during the ap
peal proceedings, including the Board’s
decision, shall be forwarded to the offi
cial of the Bureau of Indian Affairs
whose decision was appealed for proper
disposition in accordance with rules
and regulations concerning treatment
of Federal records.

W}t[TE EARTIt RESERVATION LAND SET
TLBMEWt’ ACT OF 1985; AUqnOR1Ty OF
ADMINISTRATIVE JTJDGES; DETERMINA
TIONS OF THE HZIRS OF PERSONS Wno
DIED ENTITLED TO COMPENSATION

SO5RcE .56 PR 81383, Dec.. 3. 1991,. unless
ctaerwise -noted.

§ 4.350 Authority and scope.
(a) The rules and procedures Set forth

ill §4.a5o through apply only to
the determination through intestate
succession of the heirs of persons who
died entitled to receive compensation
under the White Earth Reservation
Land Settlement Act of 1985, Public
Law 99-264 (100 Stat. 61), amended by
Public Law 100—153 (101 Stat. 886) and
Public Law 100-212 (101 Stat. 1433).

(b) Whenever requested to do so by
the Project Director, an- administrative
judge shall determi1ie such heirs by ap
plying inheritance laws in accordance
with the White Earth Reservation Set
tlement Act of 1935 as amended, not
withstanding the decedent may have
died testate.

(o) As used herein, the following
terms Shall have the following mean
ings:

(1) The term Act means the White
Barth Reservation Land Settlement
Act of 1985 as amended.

(2) The term Board means the Board
of Indian Appeals in the Office of Rear
ings and Appeals, Office of the Sec
.retary.

(3) The term Project Director means
the Superibtendeut of the Minnesota
Agency, Bureau of Indian Affai±s, or
other Bureau of Indian Affairs official
with delegated authority from the Min
neapolis Area -Director to serve as the
federal officer in ohalge of the VThite
Barth Reservation Land Settlement
Project

(4) The term party (parties) in interest
means the Project Director and any
presumptive or actual heirs of the de
cedent, or of any issue of any subse
quently deceased presumptive or ac
tual heir of the decedent.

(5) The term compensation means a
monetary sum, as determined by the
Project D1rector, pursuant to section
8(c) of the Act.

(6)The term admiñstrative judge
means an administrative judge or an
administrative law judge, attorney-ad
visor, or other appropriate official of
the Office of Hearings and Appeals to
whom the Director of the- Office of
Hearings and Appeals has redeleflted
his- authority, as designee -of the -Sec.
retary, for making heirship determina
lions as provided for in these regula
tions.

(7) The term -appellant means a party
aggrieved by a. final order or final order
upon reconsideration issued by an ad
ministrative judge who files an appeal
with the Board.

156 FR 61383, nec. 3, 1991; 56 FR 65782, Dcc. 18,
1991. as amended at 64 FR 13363, Mar. 18, 1999J

§4.351 Commencement of the- deter
mination process.

(a) Unless an heirship determination
which is recognized by the Act already
exists, the Project Director shall com
mence the determination of the heirs
of those persons who died entitled to
receive compensation by filing with
the administrative judge all data. Men
tifying the purpose for which they are
being submitted, shown in the records
relative to the family of the decedent.

(b) The data shall include but are not
limited to:

105


