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OBJECTION TO MR. BLACK’S ASSUMPTION OF JURISDICTION AND 

REQUEST FOR RECONSIDERATION  
 

On March 7, 2017, Michael Black filed a memorandum with the Board in which he 

purports to “exercise[e] the authority vested in the Assistant Secretary-Indian Affairs … to 

assume jurisdiction in the above-caption appeals.” On March 15, the Board vacated the 

briefing order issued on February 24, 2017, and transferred the appeal to Black for 

resolution. Black, however, cannot exercise the authority vested in the Assistant Secretary, 

as Citizens explained in its February 21, 2017 Petition and again below. Neither Black nor 

the Board have addressed Citizens’ arguments. Respectfully, the Board should reconsider its 

transfer of jurisdiction and reject Black’s effort to “review one unauthorized action by taking 

another. Apart from the Secretary, this Board is the final authority with respect to this 

appeal, not Black.  

1. Black’s Attempt to Assume Jurisdiction Violates the Vacancies Reform Act   

Congress passed the Federal Vacancies Reform Act of 1998 to ensure that the 

President respects the Senate’s advice and consent role when appointing executive branch 

officers. The Act, which is the sole statutory vehicle for temporarily filling vacant positions 
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pending confirmation, enumerates the exclusive ways in which temporary appointments may 

be made and limits the President’s choice of temporary appointees and their terms. See 5 

U.S.C. §§ 3347(a), 3345-46. The Act prohibits agencies from using their enabling statutes as 

an alternative basis for, or superseding means of, filling vacancies. Id. § 3347(b).  

Stand Up for California!, Patty Johnson, Joe Teixeira and Lynn Wheat (“Citizens”) 

raised the Federal Vacancies Reform Act (“FVRA”) in their Petition for Preliminary Relief 

on an Expedited Basis and Statement of Reasons (“Petition”) to explain why Black could 

not exercise the authority of the Assistant Secretary under Amended Secretarial Order 3345. 

Petition at 8-9 (filed February 21, 2017). Specifically, Citizens explained: 

1. Sections 3345 and 3346 are “the exclusive means for temporarily authorizing an 
acting officer to perform the functions and duties of any office” requiring 
Presidential appointment by and with the consent of the Senate, unless a statute 
expressly authorizes the Secretary to make a temporary appointment or to 
designate an officer to perform the function. 5 U.S.C. § 3347(a) (emphasis 
added). 

2. The President’s exercise of the temporary appointment power is limited to: (1) 
the first assistant to the Senate-confirmed officer whose office is vacant; (2) an 
officer who currently works in an executive agency for which an appointment is 
required, but only if directed by the President (“and only the President”); or (3) a 
career civil servant, paid at or above the GS-15 rate, who has worked in the 
agency in which the vacancy exists for at least 90 of the past 365 days, but again, 
only if directed by the President (“and only the President”). Id. § 3345(a). 

3. Black cannot serve as Acting Assistant Secretary under the FVRA because he did 
not serve as the first assistant to Kevin Washburn, the last Senate-confirmed 
officer in the position of the Assistant Secretary. Larry Roberts served as first 
assistant to Kevin Washburn, and then served as the Acting Assistant Secretary 
until August 2016, at which point the time limitations set forth in 5 U.S.C. § 
3346 applied. Neither President Obama nor President Trump have directed Black 
to serve as Acting Assistant Secretary. 
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4. Black relies on Amended Secretarial Order 3345 (Amendment No. 1),1 dated 
January 20, 2017 and signed by Kevin Haugrud as Acting Secretary, which 
purports to delegate the authority of the Assistant Secretary–Indian Affairs to 
Black. Amended Secretarial Order 3345 does not suffice for two reasons: 

a. The Order states that the delegation is made pursuant to Section 2 of the 
Reorganization Plan No. 3 of 1950, 64 Stat. 1262, and in compliance with the 
FVRA. But the FVRA does not permit the head of an agency to rely on a 
statutory provision providing general authority to delegate certain 
responsibilities. Id. § 3347(b). Section 2 of the Reorganization Plan is a 
general statutory authorization.2 Accordingly, Haugrud did not have authority 
to delegate to Black the authority of the Assistant Secretary.3 

b. Haugrud, himself, did not have authority to act as Acting Secretary. Prior to 
former Solicitor Hillary Tompkins’ departure, Haugrud was the Principal 
Deputy Solicitor. He was not the “first assistant” to the Secretary. Under the 
FVRA, the only legally permissible way for Haugrud to have served as the 
Acting Secretary would have been if the President directed him to do so. 
There is no Presidential Order to that effect.4 

5. Black, therefore, cannot assume jurisdiction based on Amended Secretarial Order 
3345. If permitted to proceed, he will impermissibly usurp the Board’s authority 
to make final decisions on behalf of the Department. Moreover, under the FVRA, 
whatever action he might take “shall have no force or effect” and “may not be 
ratified.” Id. § 3348(d)(1)-(2). 

                                                           

1 Secretarial Order 3345 was issued by Secretary Sally Jewell on January 19, 2017, with an effective 
date of January 20, 2017 at 12:00 Eastern Standard Time. Amended Secretarial Order 3345 
(Amendment No. 1) has the same effective date. 

2 Section 2 provides: “The Secretary … may from time to time make such provisions as he shall 
deem appropriate authorizing the performance by any other officer, or by any agency or employee, 
of the Department of the Interior of any function of the Secretary, including any function transferred 
to the Secretary by the provisions of this reorganization plan.” 
3 For the same reasons, Secretary Jewell did not have authority to delegate to Black the authority of 
the Assistant Secretary under Secretarial Order 3345, dated January 19, 2017. 
4 Executive Order 13244 (Dec. 18, 2001), as amended by Executive Order 13261 (Mar. 19, 2002), 
provides an order of succession for the office of Secretary of the Interior when both the Secretary 
and the Deputy Secretary are unable to perform the functions of that office. The Solicitor is first in 
the order of succession, but the Order expressly excludes anyone serving in an acting capacity from 
that order of succession. 
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Black’s March 7, 2017 Memorandum does not address any of the arguments Citizens 

made in their Petition. He merely asserts that he has authority to assume jurisdiction. He 

does not. At the very least, the Board should order Black to explain the basis for his legal 

conclusion, in light of the authorities Citizens cited. The Administrative Procedure Act 

demands that agencies engage in reasoned decision-making, including by addressing 

relevant issues raised by litigants. 5 U.S.C. § 706(2)(A) (arbitrary and capricious standard of 

review); see Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971) 

(arbitrariness depends on “whether the decision was based on a consideration of the relevant 

factors”); Greater Boston Television Corp. v. FCC, 444 F.2d 841, 850-52 (D.C. Cir. 1970) 

(the court will intervene if it “becomes aware, especially through a combination of danger 

signals, that the agency has not really taken a ‘hard look’ at the salient problems, and has not 

genuinely engaged in reasoned decisionmaking”). Black’s attempt to assume jurisdiction 

without adequate explanation of why the FVRA does not prevent him from doing so violates 

yet another federal statute—the APA. 

It is worth noting that Black has conceded that the January 19, 2017 decision to 

acquire land in trust for the Wilton Rancheria was not final for the Department. The Board 

stated that “if BIA… contends that the ROD is final for the Department, it shall state the 

legal grounds and provide all information and evidence relied on for that contention.” Pre-

Docketing Notice and Order for Briefing on Jurisdiction at 2. BIA did not do so. Nor did 

Black did state the legal grounds or provide any information or evidence to support the 

contention that the January 19, 2017 trust decision was final agency action. In fact, Black’s 

attempt to assume jurisdiction under 25 C.F.R. § 2.20(c) and 43 C.F.R. § 4.332(b) 

necessarily means that Black does not consider the January 19, 2017 trust decision to have 
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been final. The only possible legal conclusion, then, is that the transfer of title in trust on 

February 10, 2017 was ultra vires. The Board should order BIA to revoke its February 10, 

2017 Acceptance of Conveyance.5       

2. The Board Should Retain Jurisdiction Over the Appeal and Require Agency 
Officials to Comply with Congressional and Agency Limits on Their Authority 

Black’s disregard for the law raises significant constitutional problems, and it 

appears that many of the decisions made by the Department during the last several months 

may not be authorized as well. The requirement of Presidential appointment, by and with the 

advice and consent of the Senate, serves important purposes, purposes that Black appears to 

accord little weight.  

The Framers vested the power of advice and consent regarding Presidential nominees 

and appointees in the Senate in order to avoid the “incautious or corrupt nominations” and 

“flagrant partiality or error” otherwise likely to result from presidential misuse of the 

appointment power. The Records of the Federal Convention of 1787, at 80 (Max Farrand 

ed., 1966) (remarks of James Madison). The Supreme Court has explained that the 

Appointments Clause reflects more than a “frivolous” concern for “etiquette or protocol.” 

Buckley v. Valeo, 424 U.S. 1, 125 (1976) (per curiam). Rather, it limits the exercise of 

certain kinds of governmental power to those persons appointed pursuant to the specific 

procedures it sets forth for the appointment of “officers.” See Officers of the United States 

                                                           

5 The chain of title is included for the Board’s convenience. Exhibit 1. Boyd Gaming and the Wilton 
Rancheria executed the Grant Deed to the United States on January 16 and 17, 2017, before the close 
of the final comment period on the final environmental impact statement and two days before the 
final decision. Under California law, grant deeds are effective upon delivery, the date of which 
Citizens does not know. But it is at least unusual for parties to execute a grant deed to a parcel of 
land worth over $36 million before the close of a comment period, let alone before a final decision. 
And of course, the January 19, 2017 ROD was not a final action under agency regulations, making 
the entire decision-making process problematic, at best.   
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Within the Meaning of the Appointments Clause, 31 Op. O.L.C. 73, 74 (2007). The 

requirement that political officers be appointed is one of “the significant structural 

safeguards of the constitutional scheme,” whose purpose is “to preserve political 

accountability relative to important government assignments.” Edmond v. United States, 520 

U.S. 651, 659, 663 (1997). It “is a bulwark against one branch aggrandizing its power at the 

expense of another branch.” Ryder v. United States, 515 U.S. 177, 182 (1995).  

Although there is no question that the Office of the Assistant Secretary requires 

Presidential appointment and Senate confirmation, the reason for it is worth considering. It 

is a “federal office [that] involves a position to which is delegated by legal authority a 

portion of the sovereign powers of the federal government.” Officers of the United States 

Within the Meaning of the Appointments Clause, 31 Op. O.L.C. at 77. The Assistant 

Secretary can “bind[] the government or third parties for the benefit of the public, such as by 

administering, executing, or authoritatively interpreting the laws.” Id.  

A decision to acquire land in trust binds the federal government and more. The 

transfer of land in trust implicates fundamental federalism concerns and impacts state 

sovereignty by eliminating state and local jurisdiction over land. Presumably BIA had the 

significance of trust decisions in mind when it revised 25 C.F.R. § 151.12 to differentiate 

between decisions made by high-level political appointees, which are final for the 

Department, and those made by other agency officials, which are not. The Department has 

generally required the largest and most controversial trust decisions—usually those made for 

casino development—to be made at the Secretary or Assistant Secretary level, almost 

certainly because such decisions are often highly controversial and thus political. Satisfied 

that less controversial decisions could be made by career staff, BIA designated the Board as 
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having final word as to their legality. As to those decisions, the Board “ensures consistency 

in the decision-making across BIA regions and addresses any procedural errors before the 

decision becomes final for the Department.” 78 Fed. Reg. 67928, 67933 (Nov. 13, 2013).  

In this case, Roberts ignored both the requirement that trust decisions for gaming be 

made at the Assistant Secretarial-level and the regulation requiring Board review of any 

trust decision made by an agency official other than the Secretary or the Assistant Secretary. 

25 C.F.R. § 151.12(d). Thus, Roberts exercised authority he did not have to render a 

decision for which he is neither legally nor politically accountable. Black too is attempting 

to exercisea power reserved to political officers, but under the FVRA, Black does not have 

any such power. Accordingly, jurisdiction over the January 19, 2017 trust decision rests with 

the Board. If the Board does not require officials like Black and Roberts to comply with the 

rule of law—particularly in times of transition when the stability of government is 

lessened—an important “bulwark against one branch aggrandizing its power at the expense 

of another branch” will be eliminated.  

CONCLUSION 

For the foregoing reasons, the Board should reconsider its transfer of jurisdiction and 

reject Black’s attempt to assume jurisdiction over this appeal. In addition, that attempt and 

its failure to respond to the Board’s Order for Briefing on Jurisdiction effectively concedes 

that the ROD is not a final agency decision. The February 10, 2017, transfer of title is 

therefore ultra vires, and the Board should immediately order BIA to revoke the acceptance 

of that conveyance while Citizens pursue this appeal.    

DATED: March 15, 2017 
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Respectfully Submitted, 

 
_________________________ 
Jena A. MacLean 
Odin A. Smith 
Perkins Coie LLP  
700 Thirteenth Street, N.W., Suite 600 
Washington, D.C.  20005-2011 
(202) 654-6344 
osmith@perkinscoie.com 
 
Attorneys for Citizens 
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CERTIFICATE OF SERVICE 
 

I hereby certify that a true copy of the foregoing document with accompanying Exhibit was 

served by United States first-class mail this 15th day of March, 2017 upon the following: 

Interior Board of Indian Appeals 
U.S. Department of the Interior 
801 North Quincy St., Suite 300 
Arlington, VA  22203 
 
Associate Solicitor-Indian Affairs 
Office of the Solicitor 
U.S. Department of the Interior 
1849 C Street, N.W., MS 4140-MIB 
Washington, DC  20240 
 
Assistant Secretary-Indian Affairs                    
U.S. Department of the Interior                                                                                   
1849 C Street, N.W., MS 3642                                   
Washington, DC  20240 

Chairman Raymond Hitchcock 
Wilton Rancheria 
9728 Kent Street 
Elk Grove, CA 95624 
 
Laura Gill, City Manager 
City of Elk Grove 
8401 Laguna Palms Way 
Elk Grove, CA 95758 
 
Leighann Moffitt, Planning Director 
Sacramento County 
827 7th Street, Rm. 225 
Sacramento, CA 95814 
 
Sara Drake, Deputy Attorney General 
State of California 
Department of Justice 
P.O. Box 944255 
Sacramento, CA 94244-2550 
 
Angela Tsubera 
9422 Rhone Valley Way 
Elk Grove, CA95624 
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Carolyn Soares 
100080 Pleasant Grove School Rd. 
Elk Grove, CA 95624 
 
Larry Greene 
Executive Director 
Sacramento Air Quality Mgt. Dist. 
777 12th St., 3rd Floor 
Sacramento, CA 95814 
 
Eugene Palazzo 
City Manager 
City of Galt 
380 Civic Drive 
Galt, CA 95632 
 
Chairman Nicholas Fonseca 
Shingle Springs Band of Miwok Indians 
5168 Honpie Road 
Placerville, CA 95667 
 
Kathleen Martyn Goforth 
Manager, Environmental Review Section 
Environmental Protection Agency, Region IX 
75 Hawthorne Street 
San Francisco, CA 94105 
 
Eric Fredericks, Chief 
Office of Transportation Planning 
California Dept. of Transportation 
Dist. 3 - Sacramento Office 
2379 Gateway Oaks Dr., Ste. 150-MS 19 
Sacramento, CA 95833 
 
 
DATED: March 15, 2017  

Respectfully Submitted, 

 
_______________________ 
Jena A. MacLean 
 
 


