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BILL LOCKYER
AttOt'*~ Gf!llt!ra./

Starl IJf Caltf(}rllia
DEPARTMENT OF JUSTICE

J :300 1 STREET. SUITE J 25
P.O . .sOX 9~42.$5

SACRAMtN1'O, CA 94244·2550
Public: 916·445 •.9555

T.l~e: 916-322·2217
Facsimile: 916-32a.·8835

E-Mail: ]ouis.mauro@doj.cQ.gov

April 3. 2003

Via FacsimHe @1ld Mail

David Rosenberg
Director of Intergovernmental Rela.tions/Co~unity Relations
Office or Governor Gray Davis
State Capitol
Sacramento, CA 95814 CONFIDENTIAL AND PRIVILEGED

ATTORNEY-CLIENT CO.MMUNICATION

RE: rndiM, G;.ming Special Distrib~~n 'Fund

Dear Mr. Rosenberg:

You asked for information regarding whether Executive Order 0-66-03 is a valid exercise
of the Governor's authorityUllder the Califol11ia Constitution and the Government Code. We
have concluded that the Executive Order is a valid exercise of the Governor's authority and that
in the future thfTrlbes should send all cheeks ana qu~er1y reports to the Gambling Control
Commission as required by the"ExecutiverOrder.

BACKGROUND
l. Exeentive Order D-66·03

On January 28,2003, Govemor Davis issued Executive Order n·66-03. The purpose of
the Executive Order is to designate the California Gambling Control Commission (Commission)
as the StAte entity responslble for collecting and accOlmting for all monies deposited into the
Indian Gaming Special Distribution Fund (Distrfbution Fund) and fur collecting and a.na1y2ing
the quarterly reports issued by the Tribes as required under the Tribal-State Ga.ming Compacts
(Compacts) and Government Code section 12012.85. To that end, the Executive Order explains
that the Commission currently performs other administrative and enforcement duties under the
Compacts and has been tt"ained by experts in the review) collection and administration of the
Distribution Fund and the quarterly repens, !he Executive Order provides in pertinent part:

rr IS ORDERED that the California Gambling Control
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CommiMio}'1 is authorized to and shall collect and account for all
contributions under Se~tion S.1 of the Tribal~State Gaming
Compacts for deposit in the Indian Gaming Special Distribution
Fund;

IT IS FURTHER ORDERED that the California Gambling Conircl
COI!)..ffiission is authorized to and shall collect and analyze: the
eertifiec! quarterly reports submitted by the Tribes;

IT IS FUR!KER ORDERED that the State ofCalifonna's rishts to
enforce the provisions of Sections S.1 (a) and (b) and 5.3 (b), (e),
(d), and (e) of the Trih~~State Gaming Compacts 3.1·e hereby
del~gated to the California Gambling Control Commission.

1. Relevant Pl'ovi$ions of tbe Compacts

The Compacts are entered into by federally.re~ogcized sovereign Indian Tribes and 11le
State oICallfomia, pursuant to the Indian Ga.m.ingRegulatory Act of HISS ("IGRA'). (p.L.
100-497, codified at 18 U.S.C. Seo.l166 et seq, and 25 U.S.C. Sec. 2701 et seq.): The Compacts
define the ~IStatc"to mean the State of Ca.lifornia. or an il\1thorized of.ficial or agency thereof.
(Compacts. § 2.17.) The purpose behind IGRA nndthe Compacts is to provide a stat'll-tory basis
for the operation afClass m gaming by Indian Tribes as a.means of promoting Tribal economic
development, self-sufficiency and strong Tribal gevemmems.

In order to further the in1tnt ,ofIGRA and the Compacts) the Compacts provide for the
creation of two fUl'lds) the Revenue Sharing Trust Fund and the Distribution Fund. The Revenue
Sharing Trust Fund provides that "each Non·Compaet Tribe in the State shall receive the sum of
$1.1 million per year. In the event there are insufficient monies in the Revenue Sharing Trost
Fund to pay Sl.1 million per year to each Non-Compact Tribe, any additional monies in the Fund .
shall be distributed to Ncn-Compact Trlb~&in equal shares." (Compact, § 4.3.2.1, subdivision
(a).) S$Qtion 4.3.2.1, subdivision (b) of the Compact states tlltlt the Commission shall serve as
the trustee of tbe Revenue Sharmg Trust Fund and sball' have no discretion. with respect to the
use or disbursement of me trUst funds.

The Distribution Fund was created by the,legislatUre for the receipt, deposit and
distribution ofmQ1liGs collected under section 5.0 of the Compacts. In order to determine the
amount of collectable monies from the:Tribe!;t the Compacts calculate revenues based on the
percent of average gaming. The gaming revenue must be deposited into the Distri'oution Fund at
the conclusion of the fint calendar quarter following the second anniversary date of the effective
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date of the Compacts. (Compact. § 5.1, subdivision (a).) The monies are due no later than the
thirtieth day following the end of each calendar quarter. lfthe contributions are not made in the
time periods indicated, interest OIl the amount due accrues from the date the quarterly
contribut1on was due until the dale the quarterly contribution is deposited Into the Distril;mtion
Fund. (Compac~ § 5.3, subdivisions (a) &. (b).) Ai the time the contribution.s are deposited into
the Distribution Fund, each contributing Tribe must submit to the State a Quarterly Contribution
Repon. (Compact, § 5.3, subdivision (c).)

3. Relevant Statntory Provisions

The Revenue S:b.aring 'I'nlst Fwd and the Distribution Fund were legislatively created by
Government Code sections 12012.75 and 12012.85, respectively, Section 12012.7S provides:

There is hereby created in the State Treasury a special fund called
the HInman Gaming Revenul; ShElling Trust rU11d" for th~receipt
and deposit of moneys derived from Banting device license fees
that are paid into the fund PUl'SU811t to the terms of tribal-state
gaming compacts for the purpose ofmaking distributions to
neacompact tribes. Money~ in the Indian Gsm.iDgRevenue
Sharing -TrustFund shall be available to the California. Gambling
Control Commission, upon appropriation by the Legislature, for
the purpose ofmalc:ing distributions to noncompact tribes, in
accordance with distribution plans specified hl tribal-state gaming
compacts.

Government Code section 12012.85 provides:

There is hereby created in the State Treasury a fund called the
"Indian Gaming Special Distn'bution Fund" for the receipt and
deposit otmoneys received by the state from Indian tribes pursuant
to the terms oftribal •.state gaming compacts. These moneys shall
be available for appropriation by the L=gilJature for the following
purposes:

(a) Grants, including any administrative costs, for programs
designed to addresg gambling addictioD.

(b) Grants, including any administrative cests, for the support of
state and local government agencies impaeted by tribAl government

91>U 'd
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gaming.

(0) Cornpensatien for regulatcry costs incu.rred by the State
Gaming Agency and the D=partm=tt of justice in ccnnecticn with
the implemeataticn and admim&tration of tribal-state gaming
compacts.

(d) Disbursements for the purpose ofimplemcnting the terms of
tribal labor relations ordiuflnOes promulgated in aceord.iIIloe with
the terms of tribal- state gaming compacts ratified pursuant to
Chapter 814 of the Statutes of 1999. No more than 10 percent of
the funds appropriated in the Budget Act of 2000 for
implementation of tribal labor relatioDS orWn3:lees promulgated in
accordance with those compacts shall be expended in the selection
of the Tribal Labor Panel. The Department of'Personnel
Administration shall consult with and seek U'lput from the parties
prior to my expenditure for pmposeg of selecting the Tribal Labor
Panel. Other than the cost of selecting the Tribal Laber Panel, there
shall be no further disbursements until the Tribal Labor Panel,
which is selected by mutual agreement of'the parties, is in place.

(e) Any other purpose specified. by law.

ANALYSIS

1. The Exec:utive Order Is A Valid Exerdse OfT.Ile GoveI1lor's Authority.

The executive power ofthis State is vested in the Governor, and the Governor is
responsible for enswing that federal and state laws are fai1liully executed. (Cal. Canst. em. V, §
1.) The Governor also supervises the official conduct of all executive and ministerial officers.
(Gov. Cede §12010.) An executive order, thereforel is a formal written directiv; of the Governor
that by iutexpretationl or by specification of detai~ directs and guides subordinate officers in: the
enforeeme.nt of'a particular law. (63 OpS.Cal.Atty.Gen. 583 (1980).)

Despite these broad pOWe1'S.the Governor may Dot invade the province of the Legislature.
('The powers of state government are legislative, executive, and judicial. Persons charged with
the exercise of one power may not exercise eith=r of the others except as permitted by this
Censeitution," (CaI. Ccnst.Art. m. §3.) This separation of powers doctrine prohibits one

. brunoh of government from assuming fbr itself the core fWlOtiOns of another branch. (Carmel



APR 11 2e~3 10!S2 FR GOUERNOR GRAY PAUlS 91e 445 4633 TO 263~499
U(/1J41 ~UII~ u:t l""V rAA •.•. " ••••.• "w~w •• -_n°.

David Rosenberg
Apri13,2oo3
Page 6

designate a trustee for the Distribution Fund would be inappropriate as there is no 1%"lolSt to
administer.

The purposes of the two funds are also ~ntire1ydlfferent The Revenue Sharing Trust
Puna WM created so that "each Nen-Compact tribe in the State shall receive the sum of $1.1
million per year. In the event there are insufficient monies in the Revenue Sharing Trust Fund [0
pay $1.1 million per year to each Non-Compact Tribe, any additional monies in the Fund shall be
distributed to Non-Compact Tribes in equal shares," (Compact, § 4.3.2.1, subdivision (a).) In
contrast, the;Distribution Fund was created. to absorb some oHhe administrative costs of gaming
fi'om the: gaming revenues,

Based on the foregoing, it a.ppears tha.t the Executive Order does not amend or change
existing legislation aDd thereby does not encroach UpOD the authority of the Legislature to create
and amend statUtory law. Therefore. it appears that Exeeutive Order D-66-03 is a.valid exercise
of the Govemor's authority and that in the future, the Tribes should send all checlcs aJ.l~ quarterly
reports to the Commission as required by the Bxeeudve Order.

Sincerely,

J.,KJ'U.u,;) R. MAURO.
Senior Assistant Attorney General

For BILLLOCKYER
Attorney General
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