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E-Mail: louis.mauro@doj.ct.gov

Apri13.2003

Via Facsimilegnd ~1

Da'V\c:1 Rosenberg
Director of IntergovernmentalRdations/Co~unity Relations
Office of Governor Gray Davis
State Capitol
Sacramento, CA 95814 CONFIDENTIAL AND PRIVILEGED

ATTORNEY-CLIENT COMMUNICATION

RE: Tndlan.G;,mingSpecial Distrib~n Fund

Dear Mr. Rosenberg:

You asked for infonnation regarding whether Executive Order :0-66-03 is a valid exercise
of the Governor's authority under the Califol11La Constitution and the Government Code. We
have concluded that the Executive Order is a valid exercise of the Governor's authority and that
in the future: the Tribes should send all cheeks and q!.1~erly reports to the Gambling Control
Commission as required by the Executive-Order.

BACKGROUND
1. Executive Ordet" D-66·03

On January 28,2003, Governor Davis issued Executive Order D·66-03. The purpose of
the Executive Order is to designata the California Gambling Control Commission (Commission)
as the State entity respcnsible for collecting and. accounting for all monies deposited into the
Indian Gaming Special Distribution Fund (Distribution Fund) and fur collecting and arWyzing
the quarterly reports issued by the Tribes as required u•...ider the Tribal-State Ga.ming Compacts
(Compacts) and Government Code section 12012.85, To that end, the Executive Order explains
that the Commission currently performs other administrative and enforcement duties under the
Compacts and has been trained by experts in the review, collection and administration ofth~
Distribution Fund and the quarterly reports, !he ExecutiveOrder provides in pertinent part:

rr IS ORDERED that the California Gambling Control
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Commis~ion is authorized to and shall collect and account for all
~ntrlbutions under Se~tion S.l oftM Tribal~State Gaming
Compacts for deposit In the Indian Gaming Special Distribution
,Fund;

IT IS FURTHE~ ORDERED that the California Gambling Con-ire1
Commission is authorized to and shall collect and ana.lyze the
certified quarterly reports subttlitted by the Tribes:

IT IS FtJR!KER ORDERED that the State of CalifonUa!~rlihts to
enforce the provisions of Sections 5.1 (a) and (b) and 5.3 (b), (0),
(d), and (e) of the Triba1~State Gaming Compacts are hereby
del~gated to the C.uifomia Gambling Control Commission.

1. RelevaDt Provisions of the Compacts

The Compacts are entered into by federally.re~ogtJ.ized sovereign Indi~ Tribes and tlle
State ofCallfomia, pursuant to the Indian Gaming Regulatory Act of 1988 ("lGRA"). (p.L.
100-497, codified at 18 U.S.C. See, 1166 et seq. aad 25 U.S.C, See, 27Ql et seq.): The Compacts
define tho ~ISta.tCHto mean the State of Ca.lifornia. or all Cl.\.1thorized official or agency thereof.
(Compacts, § 2.17.) The purpose bcllln.d IGRA and the Compacts is to provide a statutory basis
for the operatiOtl of Class m gaming by Indian Tribes as a.means ofl'romoting Tribal eccncmic
development, self-sufficiency and strong Tribal govemments.

In order to further the intent ,of'IGRA and the Compacts, the Compacts provide for the
creation of two fUllds. the Revenue Sharing Trust Fund anci the Distribution FW'\d, The Revenue
Sha t:ing Trust Fund provides that "eael, Non~Compaet Tribe in the State shall receive the sum of
$1.1 million per year. In the event there are insufficiel1t monies in me Revenue Shar~g Trost
Fund to pay $1.1 million per year to each Non-Compact Tribe, any additional monies in the Fund
shell be distributed to Non-Compact Tribes in equal shares," (Compact; § 4.32.1, subdivision
(a).) S$Ction 4.3.2.1, subdivision (b) of the Compact states {hilt the Commission shall serve as
the trustee oftbe Revenue ShariDSTrust Fund and shall have no discretion with respect to the
use or disbursement of me tnlst funds.

The Distribution Pund was created by the legislature for the receipt, dtposit and
distribution of mcaies collected under s~ction.5.0 of the Compacts. In order to determine the
amount ef ccllectable monies from the Tribes, the Compacts calculate revenues based on the
percent of average ga::nirlg. The gaming revenue must be deposited into the Distribution :Fund at
the conclusion aftha nn.t calendar quarter following the second anniversary date of the effective

'3VGT 'd
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date of the Compacts. (Compact. § S.l, subdivision (a).) The tIlOn1es are dUI; no later than the
thirtieth day following the end of each calendar quarter. lithe contributions are not made in the
time periods indicated, interest on the amount due accrues from the date the quarterly
contribut1on was due until the dale the quarterly contribution is deposited into the Distrib1.ttion
Fund. (Compaoti § 5.3, subdivisions (a) & (b).) Ai the time the contributions axe deposited into
the Distribution Fund, each contributing Tribe must submit to the State a Quarterly Contribution
Report. (Compact! § 5.3, subdivisicn (c).)

3. R~vo.nt S~tl1tory Provisions

The Revenue Slwing Trust Fund and the DistribuliOl) fund were legislatively created by
Government Code sections 12012.75 and 12012.85, respectively, Section 12012.7$ provides:

There is hereby created in the State Treasury a special fund called
the HIndian Gaming Reven~e Shming Trust Fund" for the receipt
and deposit o!moneys derived from swing device license fees
that are paid into the fUndpursU8l1t to the tenus of tribal-state
ga.m.ingcompacts forthe purpose ofmaking distributions to
neaccmpact tribes. Money~in the Indian Gw::ting Revenue
Sharing Trust Fund shall be a.vailable to the California. Gambling
Contl'ol Commission, upon appropriation by the Legislaturel for
the purpose ofma.ldng distributiollS to ncmcompact tribes, in
accordance with distribution plans specified in tribal-state gaming
compacts.

Government Code seetiea 12012.85 provides:

There is hereby created in the State Treasury a fund called the
"lndian Gaming Special Distribution Fund" for th.e receipt and
deposit of moneys received by the state from Indian tribes pursuant
to the terms of tribal· state gaming compacts. These moneys shall
be available for appropria.tion by the Legislature for the following
purposes:

(a) C"X"3l1ts,inclucl.ing any administrative costs, for programs
designed to address gambling adclicti<>:c.

(b) Grants, tncluding any administrative cests, for the support of
state and local government agencies impaeted by tribal govemment
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gaming.

(0) Compensation for regulatory costs mcu.xred. by the State
Garcin.g Age.l1OYand. the Department of Justice in eennecticn with
the il'llplem.entatiQn and. admin.i&tration of tribal-state gaming
compacts.

(d) Disbursements for the purpose of implementing the terms of
tribal labor relations ordluances promulgated in aceotd.anoe with
the terms oftribal-sCate gaming compacts ratified pursuant to
Chapter 874 oithe Statutes of 1999. No more than 10 percent of
the funds appropriated in the Budget Act of 2Q00 for
implementation of tribal labor relauocs ordinanee~ promulgated in
accordance with those compacts shall be expended in the selection
of the Tribal Labor Panel. The Department of Personnel
Administration shall consult with and seek ll'l.put from the parties
prior to aJJ.y expenditure for purposes of selecting the Tribal Labor
Panel. Other than the cost or selecting the Tribal Labor Panel, there
shall be no further disbursements until the Tribal Labor Panel,
which is selected by mutual agreement of the parties, is in place.

(e) AIl)! other purpose specified by law.

ANALYSIS

1. The En~utive Order Is A Valid Exerelse Of The Governor's Anthorlty.

The executive power of this State i9 vested in the Governor, and the Governcr is
responsible for ensuring that federal and state laws are faithfully executed. (Cal. Canst. ;u1, V 1 §
l.) The Governor also supervises the official conduct of all executive and ministerial officers.
(Gov. Cede §12010.) An executive order, therefore, is a formal written directive of the Governor
that by iuterpretation~ or by specification of detail, directs and guides subordina.te officers it: the
enforeeme:at of a particl1lar law. (63 Ops.Cal.Atty.Gen, 583 (1980).)

Despite these broad pow~. the Governor may not invade the province of the Legislature.
ClThepowers of state government are legislative, executive, and judicia], Persons charged with
th~ exercise of cnepewer may not exercise either of the others exoept as permitted by this
Constitution. n (Cal. Censt. Art. m, § 3.) This separation of powers doctri13e prohibits one

. bT'illlchof government from assllIlJing for itself the COreiW1CtiOns of another branch. (Carmel

9Vt?1'd
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Valley Fire Protection Dlstriet \I. 17~eSlQte ofCalifomia (2001) 25 CaL4th 287.297; see also In
re Attomey Disoipline System (1998) 19 Cal.l1th 582, 596; Superior Court y. County of
Mendocino (1996) 13 Ca1.4th 45,53; Lovtng v. United Sto.tes (1996) 517 U.S. 748, 757.)

Governme:o.t Code section 12012.851 creates the Distribution FUnd, which is where the
moneys collected :£tom the Tribes pursuant to the Compacts are received and deposited. Section
12012.85 does not ~essly exclude or include t.i.e Commission in this process. !t merely
designates the fund. to accept these moneys~ Similarly, seetien 5 of the Compacts also does not
designate the speoifio State a.gency that will administer the Distribution Fund. In conrrast, the
Revenue Shar.ang Trust Fund that was created by section 12012.75 and sections 4.3.2 and 4.3.2.1
of the Compacts both designate the Commlssioc. as the trustee of the Revenue Sharing Trust
Fu.o.d.

In the present ease, the Executive Order docs not appear to encroach upon the authority of
the Legisla.ture, because the Executive Order does not appear to change or modify ex.istillg
legislation. This view is based on the rules of stanltory interpretation that address cotiflicti.Tlg but
reasonable interpretatiens of a.statutory scheme. In these situations, '111ecourt looks to a variety
of ex1:ril:W.caids, including the ostensible objects to be achieved, the evils to be remedied) the
legislative history, public policy, contenporaneous administrative construction, and the statutory
scheme ofwmeh the stat\1te is a part" in order to "select the construction that comports most
closely with the apparent inte:at cHilo Legislature, with Q view to promotini rather than defeatin$
The general purpose of the statutel and avoid en interpretation that would lead to absUl"d
consequences." (Wilcox v. Birtwhistle (1999) 21 Cal.4th 973, 977-978.)

Application of thes~ rules suggests that the Executive Order does not amecd the effect of.
or qualify the operation of, existing legislation regarding the Compac:ts_ 'These rules also suggest
that the Executive Order does not cilange or modifY the Compacts themselves. The Executive
Order simply appoints the Commission as the State agency in charge of receiving and depositing
the che.eks, The Commission has no substantive authority to appropriate the funds.

Moreover, section 12012.75 (the legislation creating the Revenue Sharing Trost FU11d)
and section 12012.85 (the legislation creaililg!be Distribution Fund) appear to be too disparate to
warrant drawing an inference that toe Legistature in1ended to exclude the COmmiSsl011 from
administering the Distribution Fund;. the Revenue Sharing Trust F1lI.ld is a trust fund. Trust
funds must identiiY a trustee to be valid, Thus, in order for the Revenue Sharing Trust Fund to
be valid, a trustee had to be appointed, This is not the ease for the Distribution Fund. Indeed, to

l Wblle S!ction 12012.85 40es not mentioA (he.quarterly reports, it does sbte t.~at the Distnbutiori Pund
shall be administered putSUlIl'l.t to the CompUC('Ii. Th~ Cotnp:lc:ts requ.ite quarterly reports
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desIgnate a trustee for the Distribution Fund would be inappropriate as there is no 1r~stto
administer.

The purposes of the two funds are also entirely dHferent. The Revenue Shwg Trust
Fund was created so that "each Non-Compact Tribe in the State shall receive the sum of $1.1
million per year. In the event there arc insufficient monics in the Revenue Sharing Trust Fund [0
pay $1.1 million per year to each.Non-Compact Tribe) any additional monies in the Plllld shall be
distributed to Non-Compact Tribes in equal shares:· (Compact, § 4.3.2.1, subdivision (a).) In
ccntrast, the Distribution Flmd was created to absorb some of the administrative costs ofgmning
"'om the gaming revenues.

Based on the foregoingl it appears tha.t the Bxecutive Order does not amend or change
existing legislation al'.ld thereby does not encroach UpOll the authority of the Legislature to create
and amend statUtory law. Therefore. it appea:s that Executive Order D-66-03 is a valid exercise
of the Governor's authority and that in the future, the Tribes should send all checlcs aud. quarterly
reports to the Commission as required by the Bxeeutree Order.

Sinoerely,

J."IGI UI~ It M:AUl\0 I

Senior Assistant Attorney General

For BILL.LOCKYER
Attorney General
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